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^icbaelmas  Cerm, 


IN   THC 

SECOND   YEAR   OF   THE   REIGN   OF   VICTORIA. 


The  Judges  who  sat  in  Banc  daring  this  Term  were, 

TiNDAL  C.  J.  BoSANgUET  J. 

VaUGHAN  J,  COLTMAN  J. 


HiNCHLIFFE  V.  The  Earl  of  KiNNOUL.  June  13,(a) 

nPHE  Plaintiff  declared  that  he  was  possessed  of  a  In  1728  land 

house  in  the  parish  of  St.  George^  Hanover  Square^  w^jf|J?^  * 

in  the  county  of  Middlesex^  abutting  on  the  north  on  which  expired 

at  Lady^y 
1 824.  In  1819  Plaintiff^  by  virtue  of  a  demise  from  an  under-lessee^  which  ex- 
pired in  1 820^  was  in  possession  of  a  house  erected  on  part  of  this  land,  and^ 
under  that  demise,  exercised,  as  all  his  predecessors  had  done^  for  more  than 
thirty  years,  a  right  of  way  over  a  passage  on  one  side  of  his  house^  as  necessary 
for  the  use  and  enjoyment  thereof;  particularly  for  repairing  the  eastern  side: 
the  under-lessee*s  interest  expired  in  1 82^ :  Defendant  was  in  possession  of  the 
soil  of  the  passage  by  virtue  of  an  assignment,  in  llQl,  of  the  lease  of  1728 : 
in  1819  the  party  possessed  of  the  reversion  expectant  on  the  lease  of  1728 
demised  to  Plaintiff  the  house  of  which  he  was  in  possession^  as  above,  for  fifty- 
seven  years  and  a  half,  to  hold  from  Lady-day,  1 824,  together  with  all  the  ap- 
purtenances to  the  same  belonging,  subject  to  a  covenant  for  repairs.  In  1 822 
the  reversioner  demised  tlie  soil  of  the  passage  to  Defendant  for  sixty-one  years^ 
to  hold  from  Lady-day,  1824:  Held  that,  under  the  demise  of  1819^  Plaintiff 
was  entitled  to  a  right  of  way  over  Defendant's  passage. 

(a)  The  publication  of  this     has  been  unavoidably  poatponed 
and  the   two  following  cases     till  the  present  term. 
VOL.  V,  B 


2  MICHAELMAS  TERM, 

1838.       Green  Street^  and  on  the  east  on  a  passage  leading  from 
■        Greeii  Street  to  Lee's  Mews:  that  there  was  a  coal- 
HiNOHLiFFE  shpot,  coal-hoIe,  or  opening  in  the  passage,  communi- 
The  Earl  of  eating  with  a  coal-cellar,  parcel  of  the  Plaintiff's  house; 
KiNNouL.     and  that  the  coal-shoot,  coal-hole,  or  opening  was  neces- 
sary for  the  convenient  and  beneficial  use  and  occupation 
of  the  house:  that  a  pipe,  for  the  conveying  water  neces- 
sary for  the  convenient  and  beneficial  use  and  occupation 
of  the  house,  was  placed  through  and  under  the  passage : 
and  that  another  pipe,  for  conveying  water  and  soil  from 
>^  a  watercloset  in  the  house,  was  placed  in  and  down  the 

eastern  wall  of  the  house,  which  abutted  upon  the  said 
passage :  that  the  Plaintiff  had  a  right  for  himself  and 
his  servants  to  pass  and  repass,  on  foot,  along  the  pas- 
sage, for  the  purposes  of  using  the  coal-shoot,  coal-hole, 
or  opening ;  of  using  and  filling  the  coal-cellar ;  and  of 
cleansing,  amending,  alter iug,  and  repairing  the  pipes 
and  side  of  the  house  abutting  on  the  passage,  at  all 
such  seasonable,  convenient,  and  necessary  times  as 
should  during  his  possession  of  the  house  become  ne- 
cessiiry  for  any  or  eitlier  of  such  pur|x>ses :  that  w^hile 
he  was  so  possessed,  it  became  necessary  for  him,  and 
his  servants,  and  workmen,  to  pass  and  repass  through 
the  passage,  for  the  purposes  aforesaid;  but  that  the 
Defendant  prevented  him  from  having  access,  by  closing 
the  entrance  of  the  passage. 

In  a  second  count,  the  Plaintiff  claimed  a  right  or 
casement  to  pass  and  repass  along  the  passage,  with 
coals  and  such  other  things,  at  seasonable  times,  for  the 
beneficial  use  and  occupation  of  the  coal-cellar ;  and 

In  a  third,  a  riglu  of  way  for  himself  and  his  servants, 
to  }>ass  and  repass  along  the  passage,  at  their  will  and 
pleasure,  at  all  times  of  the  year,  as  to  the  messuage  ne- 
cessarily l)elonging  ami  appertaining,  and  as  necessary  for 
^  the  full  and  convenient  use,  enjoyment,  and  occupation 
'of  the  samci  with  the  appurtenaiices. 


2  VICTORIA.  I 

In  the  third,  seventh,  and  ninth  pleas  the  Defendant       18S8. 
traversed  the  rights  as  claimed  in  the  three  counts  of       *— 
the  declaration ;  and  upon  those  traverses  the  Plaintiff  Hwchuffe 
joined  issue.  The  Earl  of 

Upon  these  three  issues  it  was  found,  by  a  special  KntwoirL. 
verdict,  that  the  Plaintiff  for  many  years  before,  and  on 
the  said  several  days  and  times,  when  &c.,  in  the  de* 
claration  mentioned,  was  possessed  of,  and  occupied  the 
messuage  in  Green  Street^  in  the  declaration  mentioned, 
under  a  lease  hereinafter  mentioned ;  which  messuage 
abutted  on  the  north  on  Green  Street^  and  on  the  east 
on  the  passage  in  the  declaration  mentioned,  leading 
from  Green  Street  to  premises  in  the  occupation  of  the 
Defendant,  which — at  the  time  of  granting  a  certain  lease, 
hereinafter  mentioned,  by  Robert  then  Earl  Grosvenor 
to  Elizabeth  Hinchliffei  since  deceased,  and  the  Plaintiff, 
bearing  date  the  20th  oijvly  181 9 — extended  from  Green 
Street  to  Lee's  Mews,  as  in  the  lease  described :  that 
during  all  the  time  of  the  Plaintiff's  possession  as  afore- 
said, and  for  many  years  antecedent  thereto,  there  was  ' 
a  coal-shoot  or  coal-hole,  covered  with  a  moveable  iron 
plate,  in  the  said  passage  near  to  the  eastern  side  of  the 
said  messuage  of  the  Plaintiff,  and  which  said  coal-shoot 
or  coal-hole  passed  in  an  oblique  direction  into  a  coal- 
cellar  belonging  to  the  said  messuage,  and  forming  part 
thereof:  that  during  all  the  time  of  the  Plaintiff's  pos- 
session as  aforesaid,  and  for  many  years  antecedent 
thereto,  there  was  a  pipe  for  carrying  water  necessary 
for  the  convenient  and  beneficial  use  and  occupation  of 
the  said  messuage,  and  which  was  the  sole  pipe  for  the 
supply  of  water  to  the  said  premises,  situate  in  the  soil 
under  the  said  passage ;  and  also  another  pipe  for  con- 
veying water  and  soil  from  a  water-closet,  part  and 
parcel  of  the  said  messuage,  for  the  necessary  occupa^ 
tion  of  the  same ;  which  last-mentioned  pipe,  and  also 
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1888.       part  of  the  first-mentioned  pipe,  passed  outside  the 
""■"■^       eastern  wall  of  the  said  messuage  so  abutting  on  the 
^^  said  passage  as  aforesaid;  and  that  the  coal-shoot  in 

The  £irl  of  the  declaration  mentioned  was,  during  all  the  time  afore- 
KiNNovL.     ggjj^  necessary  for  the  convenient  use  and  occupation 
of  the  said  messuage  and  prembes,  with  the  appur- 
tenances: that  the  said  coal-shoot  could  not  be  used 
without  passing  or  repassing  along  the  said  passage: 
that  the  necessary  repairs  to  the  said  pipes,  and  side 
or  wall  of  the  messuage  abutting  upon  the  said  pas- 
sage, could  not  be  done  without  passing  and  repass- 
ing along  the  said  passage:  that,  at  the  said  several 
limes,  when  &c.,  the  Plaintiff  had  occasion  to  use  the 
coal-shoot,  and  to  repair  the  pipes  and  side  or  wall ;  and 
that  the  Defendant  hindered  and  obstructed  the  Plain- 
tiff at  tlie  said  several  times,  when  &c^  from  passing 
and  repassing  along  the  said  passage  for  the  purpose  of 
using  the  coal-shoot,  and  for  the  purpose  of  repairing 
the  said  pipes  and  side  or  wall: 
*      ll>at,  by  indenture  of  lease  of  2d  Odober  1 728,  Robert 
IJyddlttamy  ascommitlee  of  Dtame  Man/  Grosvemorj  widow, 
a  lunatic,  denused  to  TSanfts  Barkis  and  Robert  Ah- 
ifryt($  part  ofafieklt  called  (^/i/irrHii/JFMt^  in  the  parish 
of  Cfif«  tii^i^t^  HtgrnmckT  Sfrntarr^  finoDting  towards  the  east 
one  httudred  and  tw^nir  feet  on  Jmihw  Strrtt ;  towards 
lh«  north  K.>ur  humlied  and  fbrtv  feet  on  ao  intended 
$lnN^  la  be  called  C«nr>m  ^d^tMT  c  and  lowaid  the  west 
two  hundred  and  ten  feiec  cm  anoilier  new  street  to  be 
oidWd  fM^  i\pdt  Cifyvvf  c  Mid  abnttinc  on  ibe  sioutk 
l^arU  Y  on  buildup  letas^d  to  *Jl«bi  JBhPoaa^  aad  partly 
on  an  mi«iiide\)  ^tahte-y^ard  or  mews:  K^*eiher  widi  all 
wn^  |\*:$!f&ii^Sj^e!$<%  li^lits;^  ensiMiie«cs«  &c.:  ^winch  ptixxl  of 
jsnmmd  w;i;»  {Hort  Wf  a  kai|^  |ww  of  |prv«nd  j^rreed  to 
bi^  Wl  lo  JBbmSw  «nd  jfcidme^b^die  saoi  ^  JE.  Afiprf- 
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from  Lady^daj)  1727,  unto  the  full  end  and  term  of       1838, 
ninety-seven  years  thence  next  ensuing,  at  a  yearly  rent       

of  45,  :  HlNOHMPEB 

That,  by  indenture  of  lease  of  22d  Jidy  1729,  BarUm  The  Earl  of 
and  Andrews  demised  to  Crray  and  Brawn  a  part  of  Kinkoul. 
Upper  Hill  Field,  fronting  towards  the  south  sixty-five 
feet  on  the  said  intended  stable-yard  or  mews ;  towards 
the  east  seventy-five  feet  on  land  in  the  occupation  of 
Soger  Morris;  then  towards  the  north  fifty  feet  on  land 
in  the  occupation  of  James  Richards  ;  then  towards  the 
east  seventy-five  feet  on  the  same  land;  then  towards 
the  north  five  feet  on  Green  Street ;  then  towards  the 
west  seventy-five  feet  on  land  in  the  occupation  of  Sobert 
Umpleby ;  then  towards  the  north  ten  feet  on  the  same 
land;  and  then  towards  the  west  seventy-five  feet  on 
land  in  the  occupation  of  Richard  Oakman :  with  free 
ingress,  egress,  and  regress,  along  with  other  tenants, 
over  the  intended  stable-yard  or  mews:  to  hold  from 
JLadj/'day  then  last  past  for  ninety-three  years  thence 
next  ensuing;  at  the  rent  of  10/.  per  annum : 

That  the  part  of  the  last-mentioned  premises,  de- 
scribed as  fronting  five  feet  on  Green  Street,  and  seventy- 
five  feet  east  and  west  on  land  in  the  occupation  of 
Richards  and  Umpteby  respectively,  was  the  soil  of  the 
way  or  passage  in  the  declaration  mentioned ;  and  that 
the  premises  in  the  occupation  of  Umpleby  were  the  pre* 
mises  of  the  Plaintiff  in  the  declaration  mentioned: 

That,  by  indenture  of  lease  of  17th  July  1730,  Barlam 
and  Andrews  demised  to  Robert  Umpleby,  part  of  Upper 
Hill'^fieldj  fronting  towards  the  west  seventy-five  feet  on 
land  let  by  Barlow  and  Andrews  to  Thomas  Parker, 
carpenter ;  towards  the  north  fifty  feet  on  Green  Street ; 
towards  the  east  seventy-five  feet  on  land  in  the  occupa- 
tion of  Gray  and  Brown  (being  the  way  or  passage  before 
described);  and  towards  the  south,  partly  cm  land  in 
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1888«       the  occupation  of  Gray  and  Brawny  and  partly  on  land 

— -       in  the  occupation  of  Oakman :  to  hold  from  Lady^^y 

HiNoiiurrM  ^j^^j^  j^^^^  pj^g|.  f^j.  ninety-two  years,  at  a  rent  of  10/.  per 

The  Karl  of  annum: 
KimtovL.         That  Umplebt/s  interest  became  vested,  by  assignment, 

in  Thomas  Grace :  that,  by  indenture  of  lease  of  27th 
February  1764,  Grace  demised  the  premises,  together 
with  a  messuage  then  built  thereon,  and  all  vaults,  cel- 
lars, ways,  paths,  passages,  and  appurtenances,  to  Samuel 
AdamSf  to  hold  from  Michaelmas  1761,  for  sixty  years 
tuid  a  half  next  ensuing,  wanting  seven  days,  at  a  rent 
of  10^  per  annum :  that  Adamses  interest  vested  in  Mary 
FbnrsttTf  widow ;  and  that,  by  indenture  of  29th  June 
1 799,  the  executors  of  Mary  Forrester  demised  the  mes- 
suage and  premises,  with  the  yard  or  garden  and  appur- 
tenances thereunto  belonging,  or  usually  occupied  or 
enjoyed  therewith,  as  tlie  same  were  in  the  occupation 
of  Mrs*  Fbrresta^  to  FJizabeth  Hinchliffey  the  mother  of 
the  PlaintiflT,  to  hold  from  Midsummtr^day  then  last  past, 
for  t wenly^one  years : 

That  bell>re  and  on  tlie  20ih  ofjtdy  1819,  the  rever- 
sion in  fi>e  of  the  premises  demised  by  the  indenture  of 
iil  Ociober  1728,  was  vested  in  Robert  Blarl  Grosvtmor: 

That^  by  indenture  of  the  SOth  of  Jarf^  1819,  the  said 
Karl,  in  coaskkrmtkm  of  \S67L  ISs^  demised  toEiisabtH 
HimtUifi^  and  the  Pbuntifl^  the  piece  of  groood,  and  the 
nie$suag«  Uieneon,  firontiog  towards  tlie  iKMrtfa  twenn-- 
«Kveti  feei  on  Gnrm  Sirett :  and  towards  the  east  serentj- 
t!iv«  fe^ionlke  warorpassa^  inthedeclanitkA  mentkx^ 
VMKlinjt  firum6rvv«Sl!rvWintoZ>v>VJUjncf  r  tx«>etfaer  vitli 
all  ik^  a(>partiHiaiKes  to  the  sskl  pkce  or  parrel  of  groQx^ 
«Kc»im^  or  teDcnfcBPU  enecdaos^  biuklk:^  and  pr^w 
«ii$«s  behx^cii^  or  in  acrvtse  apperrtinwig :  tt>  ImM 
llie  |iwaiir<r»  wtik  die  appuftenaMDcs^  firasa  ^^  dmy 
l;f^t^  at  wiMdi  tMetkewkMrnofMOtefar  17S8 
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would  end  and  determine,  for  fifty-seven  years  and  a        18S8. 

half  thence  next  ensuing :  Elizabeth  Hinchliffe  and  the        — 

Plaintiff  covenanting  to  "  keep  the  said  messuage  or  tene-   Hinohldtpb 
ment,  and  all  other  erections  and  buildings  built,  or  that    The  £arl  of 
should  or  might  be  built  on  the  said  demised  ground,     Kxmnovzi. 
or  any  part  thereof,  and  all  the  walls,  pavements,  fences, 
pipes,  gutters,  watercourses,  privies,  sinks,  drains,  sewers, 
and  appurtenances  belonging,  or  that  should  or  might 
be  made  or  belong,  to  the  said  demised  premises,  or  any 
part  thereof,  in,  by,  and  with  all  and  all  manner  of  need- 
ful and  necessary  reparations  and  amendments  whatso- 
ever :" 

That  Elizabeth  HincKUffe  died  in  1826  : 

That,  by  indenture  of  14th  Jidtf  1730,  the  executors 
of  Barlow  and  Andrews  demised  to  Richard  Oakman  a 
piece  of  Upper  Hill  Fields  fronting  towards  the  east 
seventy-five  feet  on  the  land  demised  to  Gray  and  Browriy 
and  towards  the  north  forty  feet  on  the  lai)d  demised 
to  Umpleby :  to  hold  from  Lady-day  then  last,  for 
ninety-two  years,  at  the  rent  of  5L  IBs.  per  annum : 

That,  by  indenture  of  15th  Jidy  1730,  the  executors 
of  Barlow  and  Andrews  demised  to  James  Richards  the 
ground  immediately  adjoining  the  passage  in  the  de- 
claration mentioned,  described  as  fronting  Green  Street 
for  fifly  feet  towards  the  north,  and  towards  the  west 
for  seventy-five  feet,  a  way  or  passage  leased  to  Gray 
and  Brown,  as  the  same  was  more  plainly  described  in 
the  scheme  or  plan  thereof  drawn  in  the  margin  of  the 
indenture :  to  hold  from  Lady-^y  then  last,  for  ninety- 
two  years,  at  the  rent  of  10/.  per  annum : 

That,  by  indenture  of  16th  July  1730,  the  executors 
of  Barlow  and  Andrews  demised  to  Roger  Morris  a 
further  part  of  Upper  Hill  Fields  fronting  towards  the 
west  a  hundred  and  fifty  feet  on  the  lands  demised  to 
Richards,  and  Gray  and  Brown,  and  towai'ds  the  north 
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1838.  seventy-five  feet  oo  Green  Street:  to  hold  from  Ijady^ 
day  then  kst,  for  ninety-two  years,  at  a  rent  of  Su  per 
annum : 
TheEoiof  That,  by  indenture  of  25th  March  1791,  the  then 
Earl  Grosoenor  and  his  trustees  demised  to  Lord  Hamp* 
den  the  pieces  of  ground  above  described  as  let  to 
Morris  and  to  Bickards^  with  two  several  messuages 
upon  them;  and  the  ground  was  described,  in  a  plan 
annexed  to  the  indenture,  as  abutting  towards  the  west 
for  seventy-five  feet  on  the  passage  from  Green  Street  to 
the  Mews;  towards  the  north  for  a  hundred  and  twenty- 
five  feet  on  Green  Street ;  and  towards  the  east  for  a 
hundred  and  fifty  feet  on  premises  in  the  occupation  of 
James  Fisker:  to  hold  firom  iMdy-^lay  1824,  at  which 
time  the  indenture  of  2d  October  1728  would  expire, 
for  twenty-nine  years : 

That,  by  an  indenture  of  28th  March  1793,  Isaac 
Lefevre'^^m  whom  the  terms  created  by  the  indentures  of 
the22d  July  1729,  and  14th  and  16th  ofjtdy  1730,  had 
vested -^assigned  to  Lord  Hampden  the  parcels  of  ground 
demised  by  those  indentures,  together  with  the  mes- 
suages, &C.,  and  all  the  estate,  &c.;  to  hold  firom 
thenceforth  during  the  remainder  of  the  term  of  years 
granted  by  the  ind^iture  of  2d  October  1728,  subject  to 
the  indentures  of  22d  Jidy  1729,  and  14th  and  16th 
July  1830,  and  the  performance  of  the  covenants  in  the 
indenture  of  2d  October  1728  : 

That,  by  another  indenture  of  24th  September  1822, 
Earl  Grosoenor  demised  to  Lord  Hampden  the  pieces  of 
ground  hereinbefore  described  as  let  to  Gray  and  Brcncn^ 
and  to  Oakman^  with  the  messuages  erected  on  them ; 
describing  the  ground,  pursuant  to  a  plan  annexed  to 
the  indenture,  as  abutting  towards  the  east  for  seventy- 
five  feet;  then  towards  the  north  for  fifty  feet;  and 
then  towards  the  east  for  seventy-five  feet  on  ground 
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and  buildings  in  the  occupation  of  Lord  Hampden; 
towards  the  north  for  five  feet  on  Green  Street ;  towards 
the  west  for  seventy-five  feet;  and  then  towards  the 
north  for  fifty  feet  on  ground  and  buildings  in  the 
occupation  of  Mrs.  Hinchliffe :  to  hold  from  the  5th  of 
ylpril  1824,  **  at  which  time  the  indenture  of  lease  of 
2d  October  1 728  would  determine,"  for  sixty-one  years : 


1888. 

HiNCHUrPB 

The  Earl  of 

KiNNOVL. 


Green  Street. 
440  feet. 


— -.  .9 


LcAsed  to 

Robert 
Umpleby, 

LeAse  dated 

l3Ui  July,  1790, 

expired 

Lady-dsy, 

18S9. 


!d»\v' 


aoiS 


I  • 


I^eased  to 

X'chttrd 
fhtkmaH. 


5- 


M.O- 


••■-  —  -•• '^9 
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LcuHcd  lo 

James 
JRic/iards, 

Lease  dated 

15tb  July,  17S0, 

expired 

Lady-day, 

1822. 


dated     I 
nth  July,  1730. ' 
expired 


¥)'.0" 


t 
to 


Orajf  and  Brown, 

Lease  dated 

22d  July,  1729, 

expired 

Lady  'day, 

1822. 


WJff' 


•T 


iO'.X/' 


LtMedto 

Moger  Morris, 


dated 

16th  July,  1730, 

expired 

Lady-day, 

182if. 


7y.(y» 


rqs 
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That  Lord  Hampden  bequeathed  all  his  leasehold 
estates  to  his  wife,  and  died  in  1830 : 

That  his  wife  died  in  1883,  and  that  her  executors 
assigned  to  the  Defendant  all  the  pieces  of  ground, 
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1888.        messuages,  &c.  demised  by  the  indentures  of  25th  March 
1791,  and  24th  September  1822;  to  hold  for  the  said 
terms  of  twenty-nine  and  sixty-one  years : 
The  Earl  of        That  in   1789,  and  until  the  year  1822,  the  way  or 
KiNNouL.     passage  mentioned  in  the  indenture  of  the  ^Oth  July 
1819  had  been  used  by  the  public  as  a  thoroughfare 
to  go  from  Green  Street  to  Lees  Mews,  situate  at  the 
back  of  the  messuage  of  the  Plaintiff,  and  had  been 
paved  and  lighted  by  the  parish ;  but  that,  after  Lord 
Hampden  had  obtained  the  said  reversionary  lease  in 
the  year  1822,  he  built  a  coach-house  and  stables  at 
the  south  end  of  the  passage,  a  little  to  the  south  of,  but 
free  and  clear  from,  the  coal-shoot  in  the  declaration 
mentioned,    and    thereby   prevented   all   persons  from 
passing  through  the  same ;  and  also  put  a  gate  at  the 
north  entrance  of  the  said  way  or  passage,  which  gate 
has  been  usually  from  that  time  kept  locked,  and  the 
key  thereof,  during  the  time  of  Lord  Hampden^  kept  by 
his  porter,  in  the  porter's  hall,  and  since  by  the  Defend- 
ant or  his  servants :  that  from  the  year  1 788,  down  to  the 
time  of  putting  up  the  gate,  the  occupiers  of  the  mes- 
suage of  the  Plaintiff  used  the  way  or  passage  for  the 
purpose  of  carrying  coals  from  Green  Street  to  the  coal- 
shoot,  when  and  as  the  same  were  wanted  there, —  the 
same  beinir  done  once  or  twice  in  the  course  of  each 
year, — and  also  for  the  purpose  of  doing  the  necessary 
repairs  to  the  pipes,    and  to  the  side  or  wall  of  the 
messuage  of  the  Plaintiff,  abutting  upon  the  way  or 
passage  respectively,  as  the  same  were  wanted  — the  same 
having  been  done  three  times  since  the  year  1788, — 
without  any  interruption  whatsoever ;  and  that  from  the 
time  of  putting  up  the  gate,  down  to  the  time  of  refusal 
and  obstruction  by  the   Defendant,  as  aforesaid,   the 
Plaintiff  had  used  the  way  or  passage  for  the  same  pur- 
poses as  before,  by  calling  at  the  house  of  the  Defendant 
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for  the  key  of  the  gate,  which  had  been  thereupon  de-  1888. 
livered  to  him ;  he  afterwards  returning  the  key  when  — «- 
the  coals  had  been  shot,  and  the  repairs  done.  HnccHUFFa 

The  £arl  of 
The  question  was,  whether  the  Plaintiff  had  any  right     Kinkoul. 

of  way  over  the  passage  between  his  house  and  the  De- 

Tendant's* 

The  case  was  argued  in  Easter  term  by 

mide  Serjt.  for  the  Plaintiff. 

The  premises  of  the  Plaintiff,  and  those  of  the  De- 
defendant,  including  the  passage  which  separates'  the 
two,  and  over  which  the  Plaintiff  claims  a  right  of  way, 
were  originally  parcels  of  a  large  field,  demised  in  1?28 
by  the  predecessor  of  Lord  Grosvenor  to  Barlow  and 
Andrews  for  a  term  of  years  which  expired  at  Lady^day 
1824. 

The  Plaintiff  obtained  possession  of  his  messuage  by 
virtue  of  a  demise,  made  in  1799  by  an  under-lessee,  of 
the  messuage  therein  described,  with  the  garden  and 
appurtenances  thereunto  belonging,  or  usually  occupied 
or  enjoyed  therewith,  as  the  same  were  in  the  occupa- 
tion of  the  under-lessee.  This  demise  expired  at  Af  jW- 
summer  18^0;  the  interest  of  the  under-lessee  who  made 
it  commenced  in  1764,  and  expired  at  Lady^day  1822. 

The  Defendant  obtained  possession  of  the  passage, 
and  the  premises  adjoining  on  the  east  side,  by  assign- 
ment made  to  him  in  1793  of  the  interests  of  several 
ander-lessees,  and  of  the  original  term  granted  to  Bar* 
low  and  Andrews. 

Under  these  circumstances  the  reversioner  in   fee. 
Lord  Grosvenor,  in  July  1819,  demised  to  the  Plaintiff 
and  his  mother  the  ground  on  which  their  messuage 
stood,   together  with   the   messuage   which   they   had 
occupied  from  1799,  and  all  and  singular  the  appur- 
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1838*        tenances  unto  the  said  piece  or  parcel  of  ground^  mes* 

suage  or  tenement,  erections,  buildings,  and  premises, 

HnroHLiFFE    belonging,  or  in  any  wise  appertaining :  to  hold  from 
The  Earl  of    Lady-day  1824  for  fifty-seven  years  and  a  half, 
KiNMOVL.  And,  in  September  1822,  demised  to  the  Defendant 

the  soil  of  the  passage,  and  the  premises  adjoining  it  on 
the  south,  to  hold  from  5th  of  April  1824,  at  which 
day  the  lease  of  1728  would  expire,  for  sixty-one 
years. 

And  the  question  is,  whether  a  right  of  way  over 
the  passage  passed  to  the  Plaintiff  by  the  deed  of  July 
1839. 

It  is  clear  that,  at  Lady-day  1824,  the  whole  of  the 
premises  erected  on  the  ground  demised  in  1728  would 
revert  to  Lord  Grosvenor^  unfettered  by  any  thing  that 
had  been  done  during  the  term  :  it  was  in  his  power  to 
ratify  or  annul  any  dispositions  made  by  lessees  or 
under-lessees ;  and,  whatever  he  had  a  right  to  grant  in 
possession  at  Lady-day  1824,  he  had  a  right  to  grant  in 
reversion  at  any  previous  period.  The  question  there- 
fore is,  what  he  intended  to  grant  by  the  deed  of  July 
1819,  which,  being  prior  in  date  to  the  deed  o(  Septem" 
her  1822,  must  be  first  satisfied. 

First,  then,  being  acquainted  with  all  the  circum- 
stances, and  referring  to  the  passage  in  the  description 
of  the  abuttals,  he  must  have  intended  to  pass  the  house 
in  the  condition  in  which  it  was  enjoyed  at  the  time :  if 
it  had  been  intended  to  contract  or  extend  the  mode  of 
enjoyment,  the  deed  would  have  pointed  out  in  what 
respect. 

2dly.  Although,  under  a  strict  technical  construction 

of  the  word  appurtenances^  the  right  of  way  might  not 

pass,  yet  the  conveyance  of  the  messuage  passes  what- 

,ever  is  necessary  to  the  enjoyment  of  it,  and  the  special 

verdict  finds  that  the  use  of  this  passage  was  necessary 
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for  .the  beaeficial  occupation  thereof;  without  it  the 
tenant  could  neither  be  supplied  with  fuel,  nor  have  any 
proper  drainage.     But, 

Sdly.  According  to  the  principles  laid  down  in  ChoU 
numdeley  v.  Clinton  {a\  as  the  word  appurtenances  cannot 
be  rejected,  we  may  inquire  whether  the  grantor  did  not 
use  it  in  a  sense  more  extended  than  its  technical  mean- 
ing.  .  Sheppard  lays  it  down,  Touchst.  89.,  ^^  When  any 
thing  is  granted,  all  the  means  to  attain  it,  and  all  the 
fruits  and  effects  of  it,  are  granted  also,  and  shall  pass 
inclusive,  together  with  the  thing,  by  the  grant  of  the 
thing  itself,  without  the  words  cum  pertinentiis^  or  any 
such  like  words.     Cuicunque  aliqidd  conceditur^  conce^ 
dittar  etiam  et  id  sine  quo  res  ipsa  non  esse  potuit»   As,  by 
the  grant  of  conusance  of  pleas,  is  granted  the  ordinary 
process  to  bring  causes  to  judgment.     By  the  grant  of 
a  ground  is  granted  a  way  to  it.     By  the  grdnt  of  trees 
is  granted  withal  power  to  cut  them  down  and  take 
them  away.     By  the  grant  of  mines  is  granted  power 
to  dig  them :  and  by  grant  of  fish  in  a  man's  pond  is 
granted  power  to  come  upon  the  banks  and  fish  for 
them."     But,  according  to  Plowden^  1 78  a.,  usage  may 
make  a  thing  appurtenant.     And  in  Hill  v.  Grainge  (6), 
where  a  house  was  demised  with  all  ,the  land  appertain- 
ing to  it,  though  the  Court  said  that  land  could  not 
appertain  to  a  house,  yet  it  passed  under  these  words 
from  the  intention  of  the  parties.    In  Morris  v.  Edgings 
ion  (r),  a  lessor,  having  used  convenient  ways  over  his 
own  adjoining  land  during  his  own  occupation,  demised 
the  premises  with  all  ways  appurtenant ;    and  it  was 
held  that,  unless  it  were  shewn  in  evidence  that  there 
was  some  way  appurtenant  in  alieno  soloj  to  satisfy  the 
words  of  the  grant,  it  should  be  intended  that  he  meant 
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1898.       tlie  ways  used,  and  that  they  should  pass^  though  he 

•        misdalled  them  appurtenant. 

iNCHUFFB       j^  Plant  V.  James  {a\   Clements  v.  Lawhert  (J),  and 

The  Earl  of   Barlffm  v.  Rhodes  (c),  the  Court  would  apply  only  the 

KunfouL.     strict  sense  to  the  word  appurtenances;  but  there  was  in 

those  cases  no  proof  of  any  intention  that  the  grantors 

meant  to  apply  it  in  any  other  sense :  here,  the  Plaintiff 

is  required,  by  the  deed  of  1819,  to  keep  the  messuage 

in  repair,  which  he  could  not  do  on  the  east  side  unless 

he  had  an  approach  by  this  way. 

Sir  W.  W.  FoUett  for  the  Defendant.  The  case  for 
the  Defendant  is  so  plain  as  to  be  scarcely  susceptible  of 
argument  when  the  dates  of  the  leases  are  ascertained. 

The  interest  of  the  under-lessee,  from  whom  the 
Plaintiff  took  his  messuage  in  1 799,  expired  seven  days 
before  Lady-day  1822. 

The  original  lease  of  the  soil  of  that  messuage,  and  of 
the  adjoining  passage,  expired  at  Lady-day  1824',  and, 
as  to  the  passage,  at  least,  was  assigned  to  the  Defend- 
ant's predecessor  in  1793. 

So  that  there  were  at  least  two  years,  from  1822  to 
1824,  during  which  it  does  not  appear  on  the  special 
verdict  that  the  plaintiff  had  any  interest  in  the  mes- 
suage in  respect  of  which  he  claims  the  right  of  way ;  at 
all  events  he  was  no  more  than  tenant  from  year  to  year ; 
and  any  such  right  belonging  to  the  under-lessee  expired 
with  his  lease  in  1822. 

Then,  at  Lady^ay  1824,  any  right  of  way  belonging 
to  the  original  lessee,  or  his  assignees,  was  destroyed  by 
the  unity  of  possession  accruing  to  the  reversioner.  Lord 
Grosroenor. 

And  it  was  not  till  Lady-day  1 824  that  the  lease  of 

(flS  SB.^  Adol.  791.  (c)  1  Cr.  Sf  Met.  439- 

(6;  1  Taunt.  205. 
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Juh/  1819,  under  which  the  right  is  now  claimed,  was 
to  commence  and  take  effect* 

Accordingly,  in  1822,  the  Defendant,  as  he  was  en- 
titled to  do,  closed  the  way  by  a  door,  of  which  the 
Plaintiff  borrowed  the  key  when  he  had  occasion  to  lay 
in  coals ;  thereby  acknowledging  the  Defendant's  right 
to  exclusive  possession. 

But  it  does  not  appear,  even  on  the  deed  of  July  1819, 
that  there  was  any  intention  to  pass  a  right  of  way : 
this  is  not  pleaded  as  a  way  of  necessity ;  and  the  way 
was  not  necessary,  for  the  Plaintiff  might  have  opened 
a  shoot  into  his  coal-cellar  from  the  street  on  the  north 
side  of  his  house :  the  deed  contains  no  grant  of  the 
way;  and,  though  a  way  may  pass  where  a  deed  dis- 
closes an  express  intention  to  that  effect,  it  can  never 
pass  under  the  word  apptirtenances ;  Clements  v.  Ijam- 
hert ;  Plant  v.  James.     In  Morris  v.  Edgington,  which 
was   doubted   in   Barlow  v.  RhodeSy   the   words   were 
"tt«ry5  appurtenant"  not  ^^appurtenances."     The  deci- 
sion in  Dyer  turned  expressly  on  the  intention  of  the 
parties.    And,  where  an  old  right  of  way  is  extinguished 
by  unity  of  possession,  there  must  be  a  grant  de  novo  to 
establish  another;  Bro.  Abr.  Exting.  Com.  Dig.  Chemin.' 
D.  S.;  JVhalley  v.  Thompson,  (a) 

The  covenant  to  repair  would  not  convey  to  the  Plain- 
tiff a  right  of  way ;  and  his  inability  to  enter  tlie  passage 
would  be  an  answer  to  any  action  for  neglect  of  his  cove- 
nant as  to  that  part  of  the  house  which  abutted  on  the 
way.  It  would  be  dangerous  to  twist  to  particular 
purposes  a  general  covenant  found  in  all  deeds  between 
lessor  and  lessee. 


1888. 

HiNGHIilPVE 
V. 

The  Earl  of 

.KlKNOVL. 


Wilde  in  reply.     It  would  be  more  dangerous  to  de- 
feat the  manifest  intention  of  the  parties,  by  giving  a 
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18S8.       strict  technical  interpretation  to  words  employed  in  a 

popular  sense.     As  the  lessor  has  stipulated  for  the  re- 

HiNCHLiFPB  pairs,  whidi  cannot  be  effected  without  using  the  way, 
The  Eirl  of  ^^^  ^^7  ^^  ^  ^^y  ^^  necessity :  and  the  finding  of  the 
KxKNouL.  jury  establishes  it  as  such*  As  a  rule  of  law  it  may  be 
that  the  way  would  not  pass  under  the  word  appua^ 
ienances ;  but  the  question  here  is  a  question  of  con- 
struction {WitteSf  S27*)»  what  is  the  intention  to  be 
collected  from  the  deed  of  1819?  and  the  Intention  was 
that  this  way  should  pass*  as  parcel  of  the  house.  If,  as 
the  Plaintiff  contends,  that  deed  discloses  a  clear  inten- 
tion to  pass  the  way,  the  grantor  had  then  a  right  to 
pass  it,  and  his  intention  would  not  be  defeated  by  a 
subsequent  unity  of  seisin  in  1824. 

Cur.  adv.  vult. 

TiNDAL  C.  J.  This  special  verdict,  which  has  been 
found  upon  the  third,  seventh,  and  nin^h  issues,  stated  in 
the  pleadings,  raises  the  question  of  the  existence  of  the 
right  claimed  by  the  Plaintiff  in  his  declaration ;  namely, 
the  right  to  pass  over  and  upon  the  passage  adjoining 
to  and  abutting  on  the  Plaintiff's  messuage,  for  the  pur- 
pose of  using  the  coal-shoot  placed  in  the  passage,  and 
filling  the  Plaintiff's  coal-cellar,  being  part  and  parcel 
of  his  messuage ;  and  also  for  the  purpose  of  cleansing, 
amending,  and  repairing  the  pipes  for  conducting  water 
to,  and  carrying  soil  from,  his  said  messuage,  and  amend- 
ing and  repairing  the  side  and  wall  of  the  messuage 
itself  abutting  on  the  said  passage. 

The  Plaintiff  rests  his  title  to  this  right  upon  the 
exercise  and  enjoyment  of  it,  prior  to  and  at  the  time  of 
the  granting  of  a  lease  by  Robert  Earl  Grosvenor  to  the 
Plaintiff's  late  mother  and  himself,  and  upon  the  legal 
operation  of  that  lease;  by  which  lease,  bearing  date 
the  20th  of  July  1819,  the  said  Earl  demised  the  mes- 
suage now  belonging  to  the  Plaintiff  by  the  description 
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therein  contained,  and  to  which  it  will  be  necessary  after-       1 838. 
wards  more  particularly  to  advert,  to  hold  to  the  Plain-       ' 
tiff^s  late  mother  and  himself,  from  Lady-day  1824,  for   HwoHLnrra 
the  term  of  fifty-seven  years  and  a  hal^  from  thence   The  Earl  of 
next  ensuing.  Kucxoul. 

The  Defendant,  on  the  other  hand,  contends  that  the 
right  claimed  by  the  Plaintiff  cannot  be  supported  in 
law :  for  that  such  right,  if  it  ever  existed,  was  altogether 
extinguished  by  the  unity  of  possession  of  the  Plaintiff's 
messuage,  and  of  the  soil  of  the  said  passage;  which,  as 
he  contends,  took  place  in  the  Earl  at  Lady-^y  1824, 
when  the  original  ground  lease,  comprising  as  well  the 
Plaintiff's  messuage  as  the  said  passage,  and  the  various 
other  adjoining  messuages,  expired  by  efflux  of  time, 
and  let  in  the  reversion  of  the  said  Earl :  and  the  De- 
fendant further  objects,  that,  unless  it  can  pass  as  an 
appurtenant^  it  cannot  exist  at  all,  there  being  no  words 
in  the  lease  of  1819  capable  of  granting  or  creating  a 
new  right. 

In  order  to  determine  the  first  question  which  has 
been  raised  between  the  parties,  namely,  whether  the 
right  claimed  by  the  Plaintiff  has  been  extinguished  by 
any  unity  of  possession  in  the  Earl,  it  will  be  necessary 
to  ascertain  precisely  the  legal  interests  of  Earl  Gros^ 
venor  and  of  the  Plaintiff,  in  relation  to  the  messuage  of 
the  Plaintiff,  and  also  the  legal  interests  of  the  said  Earl 
and  of  those  under  whom  the  Defendant  claims,  in  rela- 
tion to  the  soil  of  the  passage  of  the  Defendant,  at  the 
time  of  the  execution  of  the  said  lease  of  the  20th  of 
July  1819.  At  the  time  of  the  execution  of  that  lease, 
it  appears  from  the  special  verdict,  that  Mrs.  Hinckliffe 
was  in  the  actual  possession  and  enjoyment  of  the  mes- 
suage with  the  appurtenances  in  Green  Street^,  now  be- 
longing to  the  Plaintiff,  under  a  lease  granted  to  her  by 
the  executors  of  one  Maty  Forrester  deceased,  bearing 
date  the  29th  oiJune  1799,  and  expiring  at  Midsummer 

VOL.  V.  c 


18  MICHAELMAS  TERM, 

1888.       1820.    By  this  lease  the  executors  of  the  said  ISary 

JForres/^had  demised  the  messuage  and  dwelling-house, 

HnroBUFFE  ^jjergj^  described,  being  the  messuage  in  question,  with 
The  Earl  of  the  yard  or  garden  and  appurtenances  thereunto  belong" 
KnnrovL.  ing^  ^r  usuaUy  occupied  or  enjoyed  theremth^  as  the  same 
were  late  in  the  tenure  or  occupation  of  the  said 
Mary  Forrester :  and  it  appears  further,  that  Mary  For- 
rester herself  had  held,  by  various  mesne  assignments, 
the  residue  of  a  certain  lease  which  had  been  granted  to 
one  Samuel  Adorns^  by  indenture  of  the  27th  February 
1764,  in  terms  of  description  of  the  premises  demised, 
not  less  extensive  than  those  of  her  own  grant.  The 
immediate  reversion  expectant  on  the  lease  so  made  to 
Mrs.  Hinchlijffii  was  therefore  vested  at  that  time  in  the 
executors  of  Mrs.  Mary  Forrester^  under  the  said  inden- 
ture of  lease  of  1764,  which  reversion  expired  seven 
days  before  Lady-day  1822;  and  it  appears  from  the 
special  verdict,  there  was  one  other  intermediate  rever- 
sion outstanding  and  in  existence  interposed  between 
the  expiration  of  Adamis  lease,  and  the  expiration  of 
the  original  ground  lease  granted  by  the  Grosvenor 
family  on  the  2d  of  October  1 728,  and  expiring  at  Lady^ 
day  1824,  on  which  latter  day,  and  not  until  that  day, 
the  Earl's  right  to  the  actual  possession  would  com- 
mence. 

Again,  with  respect  to  the  soil  of  the  passage  adjoin- 
ing the  Plaintiff's  messuage,  it  appears  from  the  special 
verdict,  that,  at  the  time  of  granting  the  said  reversionary 
lease  of  1819,  from  Earl  Grosvenor  to  the  Plaintiff  and 
his  mother,  the  interest  in  the  soil  of  the  passage  was 
vested  in  Lord  Viscount  Hampden^  who^  by  indenture 
of  the  28th  of  March  1793,  had  taken  by  assignment 
from  the  party  in  whom  the  several  terms  were  vested, 
as  well  the  residue  of  the  original  lease,  as  of  the  sub^ 
lease  granted  to  Grca^  and  Braam^  so  far  as  related  to 
the  passage  in  question,  and  certain  other  parts  of  the 
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premiies :  so  that,  at  the  time  of  the  execution  of  the 
said  lease  of  1819,  Lord  Hampden  was  entitled  to  the 
possession  of  the  soil  of  the  said  passage  until  Lady^day 
1824,  when  the  original  lease  of  1728  would  fall  in,  at 
i^hich  time,  and  not  until  which  time,  Earl  Grosvenor 
vould  be  entitled  to  the  actual  possession  of  such  pas- 


Now  the  original  lease  of  1728  comprised  a  consider- 
able tract  of  ground,  at  that  time  completely  open 
and  unbuilt  upon ;  not  only  the  spot  upon  which  the 
Plaintiff's  messuage  was  afterwards  erected,  but  the 
soil  of  the  passage  adjoining  thereto,  upon  and  over 
which  the  disputed  right  is  claimed  to  exist ;  and  over 
and  above  that,  a  large  extent  of  the  surrounding  ground, 
upon  which  numerous  houses  have  been  subsequently 
erected  by  various  sublessees :  and  if  the  Earl  had  made 
no  leases  in  reversion  prior  to  the  expiration'  of  the 
original  ground  lease,  he  would  have  been  entitled,  at 
such  expiration,  to  the  possession  of  the  whole  tract  of 
'and  comprised  therein,  whether  covered  or  uncovered 
with  buildings,  and  also  of  all  the  messuages  built  thereon 
during  the  continuance  of  that  lease ;  and  it  is  obvious 
that  such  unity  of  seisin  and  possession  in  the  Earl 
vould  have  extinguished  all  rights  and  easements  of 
every  kind  which  might  have  been  acquired  in  or  over 
any  part  of  the  soil  demised,  whether  by  grant,  user,  or 
otherwise  howsoever,  as  between  any  of  the  sublessees, 
during  the  existence  of  their  several  interests ;  so  that, 
with  respect  to  the  Plaintiff's  messuage,  any  right  or 
easement  which  the  occupiers  thereof  might  have  ac- 
qoired  by  adverse  enjoyment  in  or  over  the  passage  in 
question,  would,  at  the  expiration  of  such  original  lease, 
have  been  entirely  destroyed  and  extinguished.     The 
£arl  might  have  remodelled  the  whole  of  the  property 
included  in  the  original  lease,  in  any  manner  he  thought 
fit;  he  might  have  relet  the  several  housesy  as  th^  had 

c  2 
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18d8.       been  occupied  before,  or  subdivided  them  into  different 

parts  or  portions,  and  let  them  with  or  without  the 

HiNOHLiFFB    rigijjg  gjjj  easements  which  had  been  before  enjoyed  by 
The  Earl  of   the  several  lessees  of  the  respective  houses  upon  or  in 
KiNKOUL.     the  adjoining  soil. 

Such,  however,  in  the  year  1819,  being  the  state  of 
the  interest  and  title  of  the  Plaintiff,  and  of  Lord 
Viscount  Hampden^  in  their  respective  properties,  it 
appears  by  the  special  verdict,  that  the  Earl  did  not  wait 
the  falling  in  of  the  original  lease  at  Lady-day  1824, 
when  he  would  have  been  entitled  to  the  actual  pos- 
session of  all  the  premises  included  therein;  but  that,  on 
the  contrary,  on  the  20th  July  1819,  he  granted  to  the 
Plaintiff  and  his  late  mother,  tlie  reversionary  lease  of 
the  messuage  now  belonging  to  the  Plaintiff,  which  has 
been  before  adverted  to;  and  subsequently  thereto, 
namely,  on  the  24th  September  1822^  he  granted  to 
Lord  Viscount  Hampden  a  reversionary  lease  of  the  soil 
of  the  said  passage  next  adjoining  the  Plaintiff's  mes- 
suage, (amongst  other  premises,)  to  commence  at  Lady^ 
day  1824,  and  to  continue  for  sixty-one  years  thence 
next  ensuing,  under  which  lease  the  present  Defendant, 
the  Earl  of  Kinnaidj  now  holds  by  assignment. 

As  to  the  first  point,  therefore,  which  has  been  raised 
on  the  argument  of  this  case,  we  think  it  clear,  upon  the 
facts  stated  in  this  special  verdict,  that  there  was  no 
unity  of  possession  in  the  Earl,  both  of  the  messuage 
and  of  the  soil  of  the  adjoining  passage,  at  the  time  of 
the  expiration  of  the  original  ground  lease.  For  tliat 
lease  having  been  made  to  the  original  lessees,  to  hold, 
from  Lady-^y  1727,  for  the  full  term  of  ninety-seven 
years  thence  next  ensuing,  it  must  have  expired  at 
twelve  o'clock  of  the  night  of  Lady^y  1824.  But  the 
lease  of  1819  demises  to  the  Plaintiff  and  his  mother, 
to  hold,  from  hady^day  1824,  for  fifty-seven  years  and 
ft  half  thence  next  ensuing.    The  latter  was,  therefore, 
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strictly  and  properly  a  reversionary  lease  commencing       .888. 

at  the  precise  moment  when  the  original  lease  ter-       

minated,  and  leaving  no  interval  whatever  between:  '^^^^^^^^ 
and,  indeed,  as  if  to  prevent  the  possibility  of  such  a  The  Earl  of 
construction,  the  commencement  of  the  lease  is  expressly  Kinnoul. 
stated  to  be  *^  from  Lady-^y  ISS^,  when  the  indenture 
of  2d  October  1728  would  end  and  determine/'  And 
so  again,  with  respect  to  the  lease  to  Lord  Hampden. o{ 
the  24th  of  September  1822,  the  term  thereby  granted, 
although  made  to  commence  from  the  5th  day  of  April 
1824*,  (the  day  before  old  Lady-dajfy)  yet  by  the  addition 
of  the  words,  *^  at  which  time  the  said  indenture  of  lease 
of  the  2d  October  1728  would  determine,"  must  be 
held  to  be  strictly  and  properly  a  reversionary  lease. 
When,  therefore,  the  original  lease  expired,  there  could 
be  no  unity  of  possession  in  Lord  Grosvenor^  for  there 
was  no  right  to  the  possession  at  all :  but  the  several 
and  distinct  possession  of  the  messuage,  in  the  state  in 
which  it  had  been  before  held,  was  continued  in  the 
lessees  named  in  the  lease  of  1819;  and  the  several  and 
distinct  possession  of  the  passage,  as  it  had  been  before 
held  by  Lord  Hampden^  was  continued  in  him  under 
the  lease  of  1822.  Not  that  it  is  absolutely  necessary 
for  the  purpose  of  avoiding  the  legal  consequences  of 
unity  of  possession,  that  both  the  leases  should  be  re- 
versionary, it  is  sufficient  if  there  is  a  reversionary  lease 
of  the  messuage  alone.  Even,  therefore,  if  it  could  be 
contended  as  to  the  lease  of  1822,  that  there  existed  an 
interval  between  the  expiration  of  the  original  lease, 
and  the  commencement  of  the  term  granted  by  that 
lease  to  Lord  Hampden^  upon  the  ground,  that  the 
original  lease,  by  the  alteration  of  the  style,  expired  on 
the  25th  March  1824,  and  the  term  newly  granted  was 
not  to  commence  until  the  5th  April  following ;  yet,  in 
consequence  of  Earl  Grosvenoj^s  reversionary  lease  of 
the  messuage  in  1819,  the  right  to  the  possessipp  of 

c  S 
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18SS.       tioth  properties  wbs  serered,  and  there  could  be  no 

maty  6i  fonesnoKk  c£  boik  tie  wtewu^  amd  tie  paaage 

BnvBmm  „  «»;  and  if  sc^  H  is  obrkxis  that  he  coold  Dot^byhis 
Tht  Sifl  «f  sabseqoent  grants  derogate  from  a  finmer  Talid  grant 
Kunvvu     which  he  had  already  made. 

We  think,  thoefore,  there  is  no  groond  Ant  the  ob- 
jection, that  die  right  in  dispute  was  extingniAed  by 
unity  of  possession :  bat  that  die  real  question  between 
these  parties  turns  upon  the  proper  construction  to  be 
put  upon  the  lease  made  hj  the  Earl  of  Grmotmor  in 
1819,  for  whatever  eifect  that  lease  would  have  against 
die  Earl,  the  same  effect  must  be  given  to  it  against 
the  present  Defendant,  who  daims  onhr  under  the  sub- 
sequent lease  of  18tt. 

Now,  at  die  time  of  die  execution  of  die  lease  of 
1819,  it  is  found  br  the  verdict  that  the  Plaintiff  and 
Ids  mother  were  in  possession  and  occupation  of  the 
messni^  in  quesdon,  havii^  a  coal  shoot  or  coal  hcde, 
of  which  die  openii^  was  in  the  passi^e^  near  to  the 
houses  and  vrhich  ran  in  an  oblique  direction  into  the 
coal  odbr  cT  the  hoose;   harii^  also  a  water  pipe 
under  die  passage^  vrhich  was  the  sole  pipe  for  snp- 
phrii^  water  to  die  house;  and  two  other  pipes,  one 
to  sqiphf  water  to  a  doset,  and  die  odier  a  pipe  to 
canr  sofl  therefrooi;  of  vrhich  the  first  entirdr,  and 
dieodier  in  pait»  passed  from  die  interior  of  die  house, 
outside  the  eastern  wall  diereof :  «  aff  vdbol,*  accord- 
hi^  to  the  finfing  of  die  juiT,  ^  werr  mtotssmMy  ^fijr 
tie  irnvfjuemt  mmi  imefiaml  aor  at  twaqmtiom  of  tkc 
mU  BMAMMgf«*    It  is  finther  found  that  the  occupiers 
of  die  said  an  \\\m%p  ci^eicibed  die  r^ht  of  passii^ 
and  repassing  ^ofw  die  said  passage^  for  the  purpose  of 
using  their  coal  shoot  and  filfiftg  their  cod  cellar,  and 
of  itpairii^  the  pipes  and  the  side  and  wdl  of  their 
vhen  mcessaiT,  for  a  fes^  time,  that  is,  froan 
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fbrther,  it  is  expressly  stated  by  the  juiy,  <^  that  the        1888. 

coal  shoot  could  no/,  during  all  the  time  aforesaid^  and       

cannot  be  used;   and  that  the    need/id  and  necessarjf   ""'OHLimi 
repairs  of  the  said  pipes  and  side  or  wail  of  the  said    The  Earl  of 
messuage^  could  not  and  cannot  be  done,  without  pass^     Kxhhoul. 
Mng  and  repassing  tspon,   through^  and  along  the  said 
jMissage.**     Such  then,  being  the  description  of  the  mes- 
suage itself,  and  of  the  right  actually  exercised  and  en- 
joyed in  and  upon  the  soil  of  the  passage  at  and  before 
the  time  of  granting  the  reversionary  lease,  the  Earl  of 
Grosvenory  on  the  20th  July  1819,  in  consideration  of  a 
fine  paid  down,  dembes  to  the  Plaintiff  and  his  mother 
the  messuage  or  dwellingrhouse  in  which  they  had  been 
residing  for  many  years  past,  by  the  description  of  <<  all 
that  piece  or  parcel  of  ground,  and  the  messuage  or 
tenement,  erections  and  buildings  thereupon,  or  on  some 
part  thereof  erected  and  built,  situate,  Sec,  and  abutting 
and  adjoining  towards  the  east  on  the  said  way  or  pas- 
sage;''—the  lease  then  goes  on  to  describe  the  other 
abuttals,  the  exact  measurement  t>f  the  land,  and  to 
i'efer  to  a  plan  or  ground  plot  drawn  on  the  margin  of 
the  indenture,  —  ^^  together  with  all  and  singular  the 
e^ppurtenances  unto  the  said  piece  or  parcel  of  ground^ 
^9ussuage  or  tenement^  erections,  buildings^  afid  premises, 
flanging  or  in  anywise  appertaining**     And  the  first 
^juestion  arising  upon  this  lease,  granted  upder  the  cir- 
c:umstances  above  stated,  is,  whether  the  use  of  the  coal 
shoot,  the  water  pipe  and  other  pipes,  passes  thereby  to 
the  lessee?    And  we  feel  no  doubt  upon  this  state  of 
Acts,  that  the  coal  shoot,  and  the  water  pipe  and  other 
pipes,  did  pass  to  the  lessee  as  integral  parts  of  the 
messuage  or  dwelling-house  itself.     They  are  stated 
in  the  special  verdict  to  be  let  into  and  through  the 
^alls  of  the  dwelling-house,  so  that,  if  they  were  stop- 
ped or  cut  off,  the   messuage  or  dwelling-house  must 
t)^  damaged  and  dbmembered,  and  would  no  longer 

c  4 
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of  gnmd;  ia  1819  dbe  Esri 
or  d«cIIiiig4iOB»  of  I 
siae^  and  fhwaffrr,  owmuing  of  oeituB  parts  and  ad- 
^i^h^wi*.  as  k.  dMn  actoallT  stood.  We  *■— ««^  therefore 
fcel  aoj  doobCy  but  that  under  the  description  mntained 
in  the  lease^  the  coal  shoot  mm!  the  several  poies  p^^y^ 
to  the  lesee  as  a  conMiHiriit  part  of  the  messoi^  or 


The  nest  qpestioo  whidi  then  arises,  and  that  upon 
which  the  determination  of  the  present  case  rests,  is, 
whether  theiight  of  passing  and  repassing  over  the  soil 
of  the  pasi^e^  and  using  it  for  the  purposes  abore 
mentioned,  did  also  pass  to  the  lessees  under  this  lease. 
And  we  are  of  opinion  that,  opon  the  SkIs  found  in 
this  special  Terdict,  such  r^ht  did  pass  as  a  necessary 
incident  to  the  solgect  matter  actoaUy  demised,  although 
not  qiedallj  named  in  the  lease.  The  rule  laid  down 
in  PUnoiai%  Comm.,  16  a.,  is,  "that  by  the  grant  of 
any  thin^  ctmceditur  et  id^  sine  qua  res  ipsa  iabtri  non 
poUU  :  as  if  one  grants  his  trees,  the  grantee  may  enter 
upon  his  land  for  the  cutting  down  and  carrying  them 
away,**  for  which  the  autbori^  of  the  year  book, 
2  Rich^  2^  is  cited.  And  again,  Twisden  J.  in  Pomfret 
¥•  Bkrqft  (n),  lays  down  the  rule  of  law  to  be»  "  when 
the  use  of  a  thing  is  granted,  every  thing  is  granted  by 
wbith  the  grantee  may  have  and  enjoy  such  use.     As  if 

(a;  1  SotouL  322. 
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a  man  gives  me  a  licence  to  lay  pipes  of  lead  in  his  land       18S8. 

to  convey  water  to  my  cistern,  I  may  afterwards  enter       

and  dig. the  land  to  mend  the  pipes,  though  the  soil   Hinoblifpe 
belongs  to  another  and  not  to  me.**     Now,  in  the  pre-    xhe  Earl  of 
sent  case,  the  jury  have  found  expressly  in  their  verdict,     Kinnoui.. 
that  the  passing  and  repassing  over  the  way  or  passage 
is  not  merely  convenient  but  necessary  ^^for  the  use  of 
the  coa^  shoot,  and  of  the  pipes,  and  of  the  repairing 
and  amending  the  same,  and  the  side  or  wall  of  the 
house ;  **  to  the  performance  of  which,  it  is  also  to  be 
observed,  the  lessees  are  expressly  bound  by  the  cove- 
nant entered  into  by  them  with  the  lessor  by  the  same 
iease* 

Since,  therefore,  as  it  appears  to  us,  the  right  in 
question  passed  to  the  lessees  under  the  reversionary 
lease  of  1819,  as  incidental  to  the  enjoyment  of  that 
"^rhich   was   the  clear  and  manifest  subject  matter  of 
demise^  it  becomes  unnecessary  to  consider  the  question 
argued  at  the  bar  before  us,  how  far  the  same  right . 
xnight  or  not  pass  to  the  lessees  iinder  the  express  words 
'Used  in  the  lease  itself,  as  *^  an  appurtenant  unto  the  said 
piece  or  parcel  of  ground,  messuage  or  tenement,  erec- 
tions, buildings,  and  premises,  belonging  or  appertain- 
ing."   There  are  strong  authorities  in  the  law  books  to 
shew  these  words  capable  of  a  wider  interpretation,  and 
of  carrying  more  than  is  an  appurtenant  in  the  stricdy 
legal  sense  of  that  word,  where  such  interpretation  is 
necessary  in  order  to  give  that  word  some  operation. 
Such  are  the  cases  in  Moor's  Rep.  682.,  Archer  v.  Ben- 
nett (a).  Hill  v.  Grainge  (i),  and  others.     But  we  think 
it  at  once  sufficient,  and  at  the  same  time  safer,  to  rely 
upon  the  ground  on  which  we  have  already  held  that 
the  right  claimed  by  the  Plaintiff  may  be  supported, 
and  to  give  no  opinion  upon  this  second  point. 

(a)  1  Lev.  1^1.    Sid.2U.        (h)  Phwd.  Comm.  170. 
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1RS8.  Upon  the  whole,  it  appears  upon  the  fiu^ts  stated  in 

this  special  verdict,  that  the  ground  upon  which  the 

HiKOHLiFFa   Defendant  has  principally  relied  for  the  extinguishment 
The  Eari  of  ^^  ^^  right  set  up  by  the  Plaintiff,  viz.,  the  unity  of 
KonrouL.     possession  of  the  messuage  and  of  the  soil  of  the  pas- 
sage over  which  such  right  is  claimed,  does  not  exist : 
that  the  way  in  question  was  in  fact  enjoyed  in  alieno 
solo  at  the  date  of  the  lease,  and  that  the  same  was 
necessary  for  the  use  and  repair  of  the  coal  shoot,  pipes, 
and  side  and  wall  of  the  house :  that  the  lease  was  made 
by  the  person  entitled  to  the  reversion  both  of  the  mes- 
suage and  the  soil  of  the  passage,  that  is,  by  a  person 
who  had  the  power  to  grant,  or  to  continue  the  existr 
ence  of,  such  right,  at  the  time  the  lease  was  to  come  into 
operation  and  effect :  and  that  if  the  words  of  the  lease 
will  admit  of  such  construction,  it  was  the  apparent 
intention  of  the  parties  to  that  instrument,  arising  from 
the  state  and  circumstances  of  the  property,  and  the 
language  of  the  instrument  itself,  that  they  should  be  so 
construed :  more  especially  when  it  is  observed,  that  the 
lessor  at  the  time  he  is  making  a  reversionary  demise  of 
the  messuage,  which  has  been  built  upon  his  land  during 
the  existence  of  the  original  lease,  requires  from  the 
lessee  a  covenant  to  repair  and  keep  in  repair  the  said 
messuage,  and  all  other  erections  that  should  be  built, 
and  to  purge,  scour,  and  cleanse  all  pipes,  &c,  made,  or 
to  be  made;  words  which  are  peculiarly  applicable  to 
the  existing  state  of  the  premises. 

Under  these  circumstances,  we  think,  in  supporting 
the  right  claimed,  upon  the  legal  principle  on  which  we 
have  placed  it,  without  laying  down  that  the  easement 
or  right  is  included  in  the  express  words  of  the  lease, 
we  do  no  more  than  carry  into  effect  the  intention  of 
the  parties  themselves.     We  therefore  give 

Judgment  for  the  Plaintiff. 
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Tie  Duke  of  Grafton  v.  The  London  and      Junes. 
Birmingham  Railway  Company. 

P  Y  order  of  the  Master  of  the  Rolls,  the  following  An  estate 

case  was  submitted  for  the  opinion  of  this  Court      ^^  granted 

By  letters  patent,  bearing  date  the  twenty-fifth  year  Jharles  II 

of  tlie  reign  of  Charles  XL,  his  Majesty,  for  and  in  con-  to  one  of  his 

sideration  of  the  true  and  acceptable  service  very  fire-  "J^g]*i">*^e 

^  .         -^  children  for 

qaently  performed  by  his  well-beloved  and  right  trusty  love  and 

cousin  and  counsellor,  Henry  Earl  of  Arlington^  his  affection, 
principal  secretary,  and  for  divers  other  good  causes  barred  bv 
and   considerations  him  thereto  especially  moving,   of  bargain  and 
his    especial  grace,  and  of  his  certain  knowledge   and  **^f  under 
mere  motion,  did  give  and  grant  unto  the  aforesaid  Earl  ^^  174^  ^  \^^ 
of    Arlington^  amongst  other  hereditaments,  all  that  the  notwithstand- 
honor  of  Grajion  in  the  county  of  Northampton ;  and  JJJ^  J.  ^ 
all  that  the  lordship  and  manor  of  Grafton^  and  the  SbH.S.c.20. 
manor  of  HartweU,  in  the  said  county  of  Northampton, 
parcel  of  the  honor  of  Grafton,  with  all  and  singular 
their  rights,  members,  and  appurtenances  whatsoever ; 
ft^d  also  divers  lands,  tenements,  and  hereditaments 
therein  particularly  described,  situate,  lying,  and  being 
^  the  parishes  of  Bltsworth,  Ashton,  and  Hartwell,  in 
the  county  of  Northampton,  and  elsewhere  in  the  said 
county;  all  which  property  was  described  as  having 
heen  theretofore  granted  to  trustees  for  ninety-nine  years, 
in  trust  for  Queen  Katharine  if  she  should  so  long  live ; 
to  hold  to  the  said  Earl  Arlington,  from  and   imme- 
diately after  the  determination  of  the  estate  of  the  trus- 
ty for  and  during  the  term  of  the  life  of  him.  Lord 
^ngton,  paying  a  yearly  rent  of  205.     And  further, 
the  sud  King)  in  consideration  of  the  natural  love  and 
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1838.        aflbctiOD  which  he  had  and  bore  towards  his  most  dear 
— -*        natural  son  Henry  titxrty  Earl  of  JSiafoii,  and  for  divers 

The  Dakc  of  ^^^^  sood  causes  and  considerations  him   thereonto 
Gkaftok  .  ® 

0.  especially  moving  of  his  especial  grace,  certain  know- 

'^^         l^dg^  Ai^  mere  motion,  for  himself  his  heirs,  and  suc- 
cessors, did  give  and  grant  the  aforesaid  honor,  lord- 


Bailway       ship,  and   manor  of  Grafton  aforesaid,   and  all   and 
Ciittk|iMbj.     singolar  other  the  manors,  lands,  tenements,  heredita- 
ments, rents,  fiurms,  office  of  feodarj,  coppices,  woods 
and  underwoods,  reversions,  remainders,  and  other  the 
premises  aforesaid,  and  every  part  and  parcel  thereof  to 
have,  hold,  and  enjoy  the  same,  with  all  their  and  every 
of  their  rights,  members,  and  appurtenances,  to  the  afore- 
said Henry  Fitzroy  Earl  of  Euston^  and  the  heirs  male 
of  his  body  lawfully  b^otten  and  to  be  begotten,  imme- 
diately from  and  after  the  determination  of  the  estate  and 
interest  of  the   aforesaid  trustees  of  and  in  the  said 
premises,  and  from  and  after  the  death  of  the  aforesaid 
Henry  Earl  of  Arlington^  to  the  only  proper  use  and 
behoof  of  the  aforesaid  Henry  Fitzroy  Earl  of  Fustouy 
and  his  heirs  male,  for  ever ;  rendering  and  paying  there- 
fore yearly  to  the  said  King,  his  heirs  and  successors,  the 
yearly  rent  of  20s. ;  and  for  de&ult  of  such  issue  of  the 
Earl  of  Euston^  on  the  like  considerations  and  the  like 
rent,  to  the  King's  second  natural  son,  Charles  Earl  of 
Southampton^  and  the  heirs  male  of  his  body  issuing; 
and  for  default  of  such  issue,  on  the  like  considera- 
tions and  the  like  rent,  to  the  King's  third  natural  son. 
Lord  George  Fitzroy^  otherwise  Palmer :  And  the  said 
King,  of  his  more  abundant  special  grace,  and  of  his 
certain  knowledge  and  mere  motion,  did  for  himself, 
his  heirs  and  successors,  declare  and  grant  that  the  said 
letters  patent,  or  the  enrolment   thereof,  and  all  and 
every  the  gifts  and  grants  in  the  same  contained  or 
specified,  might  and  should  be, — to  the  said  Henry  Elarl 
of  Arlington^  and  after  his  decease,  to  the  said  Henry 
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£arl  otEuslon^  and  the  heirs  male  of  his  body  lawfully        I8S8. 
begotten  and  to  be  begotten,  and  for  default  of  such        ■ 
issue,  to  the  said  Charles  Earl  of  Southampton^  and  the   Th^  ^"^®  ^ 
lieirs  male  of  his  body  lawfully  begotten  and  to  be  be-  ^, 

gotten,  and  for  default  of  such  issue,  to  Lord  George         The 
Etsrcy^  otherwise  Palmer^  and  the  heirs  male  of  his   b^^^ham 
body  lawfully  begotten  or  to  be  begotten,  —  in  and  by       Railway 
all  things  good,  valid,  and  effectual  in  law,  towards  and     Company. 
against  the  said  King,  his  heirs  and  successors,  accord- 
ing to  the  true  intent  thereof;  and  should  be  accepted, 
construed,  and  interpreted  in  all  his  courts  and  else- 
where, in  the  most  beneficial,  liberal,  and  favourable 
sense,  for  the  benefit  and  advantage  of  the  said  Henry 
^rl  of  Arlington  during  his  natural  life,  and  after  his 
decease,  for  the  benefit  and  advantage  of  the  said  Henry 
^^1^1  of  Eustofii  and  the  heirs  male  of  his  body  lawfully 
'^So^e^  and  to  be  begotten,  and  for  default  of  such 
is^Oe,  for  the  benefit  and  advantage  of  Charles  Earl  of 
^^^^^hamptonj  and  the  heirs  male  of  his  body  lawfully 
■^^^otten  and  to  be  begotten,  and  for  default  of  such 

• 

^^^x^e,  for  the  benefit  and  advantage  of  the  said  Lord 
^^€rge  Fitzroyj  otherwise  Palmer^  and  the  heirs  male  of 
"*^  body  lawfully  begotten  and  to  be  begotten ;  and 
^^^t,  without  any  confirmation,  licence,  or  toleration,  to 
^^^  from  the  said  King,  his  heirs  or  successors,  in  that 
^^half  procured  or  obtained,  notwithstanding  the  mis- 
^^aming  or  not  naming,  misreciting  or  not  reciting,  the 
foresaid  honor,  lordship,  manors,  and  other  the  pre- 
Ynises,  by  the  now  stating  letters  patent  granted,  or 
mentioned  to  be  granted,  or  any  part  or  parcel  thereof, 
&C.;  and   notwithstanding  any   other  defects   in   not 
naming  or  mentioning,  or  not  righdy  naming  or  men- 
tioning the  natures,  kinds,  sorts,  quantities,  or  qualities, 
metes,  or  bounds  of  the  premises,  or  of  any  parcel 
thereof,  or  any  person  or  persons  who  then  were  or 
theretofore  had  been  seized  of  the  premises,  or  of  anv 
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1838.       parcel  thereof;  any  statute,  act,  ordinance,  proviso,  thing, 

or  matter  whatsover  to  the  contrary  thereof  in  anywise 

The  Duke  of  notwithstanding. 

f,.  The  said  Katharine^  the  wife  of  his  said  Majesty  King 

The         Charles  II.,  died  in  the  lifetime  of  Henry  Earl  of  Ar- 
London  and    .. 

BlRMINOBAV    "^*^' 

Railway  Henry  FitTsroy  Earl  of  Euston  was  bom  in  the  year 

i/ompany.  1553^  and  consequently  was  at  the  time  of  the  making 
the  letters  patent,  of  the  age  of  nine  years. 

In  the  year  1675,  the  said  Henry  Fifzrqy  Earl  of 
Euston  was  created  Duke  of  Grafton. 

Henry  Earl  o(  Arlington  died  in  the  year  168S. 

Upon  the  death  of  Henry  Earl  of  Arlington,  Henry 
Fitzroy  Duke  of  Grafton^  formerly  Henry  Fitzrqy  Earl 
of  Euston,  under  and  by  virtue  of  the  before  mentioned 
grant,  entered  into  the  possession  or  into  the  receipt  of 
the  rents  and  profits  of  the  said  honor,  lordship,  and 
manor  of  Grafton,  and  the  several  other  lands,  tene- 
ments, hereditaments,  and  premises  comprised  in  the 
grant,  and  thereby  granted  to  him  by  the  description 
of  Henry  Fitzroy  Earl  of  Euston,  and  his  heirs  male ; 
and  he  continued  in  such  possession  or  receipt  until  the 
time  of  his  death. 

The  said  Henry  Fitzroy  Duke  of  Grafton  died  in  the 
month  of  October  1690,  leaving  Charles  Duke  of  Grafton 
his  eldest  son  and  heir  in  tail  male. 

Upon  the  death  of  Henry  Fitzroy  Duke  of  Grafton^ 
Charles  Duke  of  Grafton  became  entitled  as  tenant  in 
tail  male  under  the  before  mentioned  grant,  to  the 
honor,  lordship,  and  manor  of  Grafton,  and  the  several 
other  lands,  tenements,  hereditaments,  and  premises 
comprised  in  the  grant,  and  entered  into  the  possession, 
or  into  the  receipt  of  the  rents  and  profits  of  the  same, 
and  continued  in  such  possession  or  receipt  until  the 
time  of  his  death. 
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The  said  Charles  Duke  of  Grqftofi  died  on  the  6th        1838. 
o{  May  nSTj  leaving  Augustus  Henry  Duke  of  Grafton       ■ 
his  grandson  and  heir  in  tail  male.  '^rf  ^^^®  ^^ 

Upon  the  death  of  Charles  Duke  of  Grqfion^  the  said  ,,. 

Augustus  Henry  Duke  of  Grafton  became   entitled  as         The 
tenant  in  tail  male,  under  the  said  grant  to  the  honor^  ^^^^^  ^ 
lordship,  and  manor  of  Grafton  ;  and  the  several  other       Railway 
lands,  tenements,  hereditaments,  and  premises  comprised     Company, 
in  the  grant;  and  he  accordingly,  upon  the  death  of 
Charles  Duke  of  Grafton^  entered  into  the  possession  or 
into  the  receipt  of  the  rents  and  profits  of  the  same, 
and  continued  in  such  possession  or  receipt  until  the 
time  of  his  death. 

The  said  Augustus  Henry  Duke  of  Grafton  died  on  the 
14th  of  March  1811,  leaving  the  Plaintiff  George  Henty 
Duke  of  Grctfton  bis  eldest  son  and  heir  in  tail  male. 

Upon  the  death  of  Augustus  Henry  Duke  of  Grafton^ 
the  Plaintiff  became  entitled  as  tenant  in  tail  male  under 
the  said  grant  to  the  honor,  lordship,  and  manor  of 
Grqftonf  and  the  several  other  lands,  tenements,  here- 
ditaments, and  premises  comprised  in  the  grant;  and 
entered  into  the  possession  or  the  receipt  of  the  rents 
and  profits  of  the  same,  and  has  ever  since  been  in  such 
possession  or  receipt. 

By  an  indenture  of  bargain  and  sale,  bearing  date 
the  6th  of  February  1835,  which  was  duly  made  and 
executed  by  and  between  the  Plaintiff  George  Henry 
Duke  of  Grafton  of  the  one  part,  and  John  Parkinson^ 
Esq.  therein  described  of  the  other  part,  and  was  duly 
enrolled  in  the  Court  of  Chancery  on  the  14th  of  the; 
same  month  of  Februaty  1835,  — after  reciting,  as  the 
fact  was,  that  the  Plaintiff  George  Henry  Duke  of 
Grafton  was  desirous  of  docking,  barring,  and  extin- 
guishing all  estates  tail  then  vested  in  him,  and  all 
remainders  and  reversions  and  other  estates  whatsoever 
expectant  thereupon,  whether  vested  in  or  belonging  to 
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838.       the  King's  most  excellent  majes^,  or  any  other  person 
and  persons,  of  and  in  the  lands  and  hereditaments 


^       ®  ^    thereinafter  described  or  referred  to,  and  of  limiting 
v.  the  same  and  the  inheritance  thereof  in  fee  simple  to 

The         the  use  of  the  said  J.  Parkinson^  his  heirs  and  assigns, 
BuunNOHAM  ^^  ^^  witnessed,  for  the  intent  and  purpose  of  dock- 
Railway      ing,  barrmg,  and  extmguishing  all  estates  tail  of  the 
Company,     pj^tiff  George  Henry  Duke  of  Grafton,  and  all  other 
estates  tail  and  remainders  and  reversions  thereupon 
expectant  or  depending,  whether  vested  in  or  belonging 
to  the  King^s  most  excellent  majesty,  or  to  any  other 
person  or  persons,  of  and  in  the  lands  and  other  here- 
ditaments therein  mentioned  and  intended  to  be  thereby 
bargained  and  sold,  and  in  consideration  of  the  sum  of 
105.  by  t7.  Parkinson  to   the  Plaintiff  George  Henry 
Duke  of  Grafton  paid,   the  Plaintiff  George  Henry 
Duke  of  Grafton  under  and  by  virtue  and  in  pursuance 
of  the  powers  and  provisions  given  by  and  contained 
in  an  act  of  parliament  passed  in  the  3d  and  4th  years 
of  the  reign  of  W.  4?.,  intitled  "  an  act  for  the  aboli- 
tion of  fines  and  recoveries,  and  for  the  substitution 
of  more   simple  modes   of  assurance,"  granted,   bar- 
gained, and  sold  unto  the  said  J.  Parkinson^  his  heirs 
and  assigns,  all  those  plots,  pieces  or  parcels  of  land, 
tenements  and  hereditaments  situate,  lying,  and  being 
in  the  parishes  of  Blisworthj  Ashton,  and  HartweU,  some 
or  one  of  them,  or  elsewhere  in  the  county  of  North' 
ampton^  therein  particularly  described,  the  said  here- 
ditaments and  premises  being  part  and  parcel  of  the 
honor,  manor,  and  lordship  of  Grcfion,  and  other  here- 
ditaments in  the  county  of  Northampton^  which  by  tlie 
hereinbefore  stated  letters  patent  were  granted  in  re- 
mainder or  reversion  to  Henry  Fitzroy  then  Earl  of 
Eustofij    (the  lineal  ancestor   of  the   Plaintiff  George 
Henry  Duke  of  Grafton,)  and  the  heirs  male  of  his 
body,  with  remainders  over  to  other  persons,  and  the 
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heirs  raale  of  their  respective  bodies,  as  therein  men-        18S8. 

tioned,  together  with  the  appurtenances  to  the  said  pre-        

raises  belonging ;  to  hold  the  said  lands  and  all  and  '^^  ^"^®  ^^ 

Grafton 
singular  other  the  hereditaments  and  premises  therein-  i;. 

before  bargained  and  sold,  or  otherwise  assured,  or         The 
expressed  or  intended  so  to  be,  with  the  appurtenances  Bimwo^jc 
anto  the  said  Jolin  Parkinson,  his  heirs  and  assigns,  to       Railway 
the  use  of  the  said  J.  ParJcinson,  his  heirs  and  assigns     Company, 
for  ever. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  estate  tail  of  the  Plaintiff  George  Henry  Duke 
of  Grafton^  and  all  other  estates  tail  and  remainders 
and  reversions,    thereupon   expectant,   or   depending, 
whether  vested  in  or  belonging  to  the  King,  or  to  any 
other  person  or  persons  of  and  in  the  lands  and  here- 
ditaments comprised  in  the  before  mentioned  indenture 
of  bargain  and  sale  of  the  6th  of  February  1 835,  which 
were  created  pr  reserved  by  the  before  mentioned  letters 
patent  of  the  twenty-fifth  year  of  the  reign  of  his  late 
majesty  King  Charles  the  Second,  were  effectually  barred 
and  extinguished  by  the  said  indenture  of  bargain  and 
sale. 

Wilde  Serjt  for  the  Plaintiff.  The  estate  tail  vested 
in  the  Plaintiff,  and  all  other  estates  expectant  on  it, 
were  barred  by  the  bargain  and  sale  of  1835. 

The  statute  S&4W^.  4.  c.  74?.  5.15.,  enables  every 
actual  tenant  in  tail  to  dispose  of  for  an  estate  in  fee 
^ple  absolute,  or  any  less  estate,  the  lands  entailed. 
Sect  1 7.,  indeed,  provides  that  this  power  of  disposition 
shall  not  extend  to  tenants  of  estates  tail  who  are  re- 
gained from  barring  their  estates  tail  by  34  &  SS  H.  8. 
^^0.  But  that  act  applies  only,  as  appears  by  the 
preamble,  to  estates  tail  granted  by  the  Crown  as  a  re- 
conipense  for  the  service  of  the  donees ;  and  the  Plaintiff's 
^te  was  granted  to  his  ancestor,  the  Earl  of  Eustonj 

VOL,  V.  D 
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1838.        bj  CAoTi^II^mooiifidentkm.of  tbekveandafl^ 

tbe  king  eotertained  towaids  him  as  his  natoral  son. 

TheDukeof  At  tbe  time  of  the  gnnt,  he  was  only  nine  years  of  age, 

^  and  ODold  not,  therefore,  have  leodiBed  any  senrice  to 

The         the  Crown.     That  sodi  is  the  coostmctiOQ  which  has 

il^^J^  becnpoton  54  &  35  fl:  8- c«a,  appears  from  the  cases 

Bdhmy      ^  Lord  Nattingiam  y.  Idord  Mim$(m  (g),  PerHns  ▼• 

Campntj.     locM(fi)y  and  Co.  LiL  372&  eih  role. 

And  though,  where  the  o£pring  is  ill^timate,  the 
Courts  do  not  recognise  the  relation  between  fioher  and 
child,  yet  where  any  relationship  has  been  esqpressed  in 
a  deed  as  the  consideration  for  a  grant,  it  has  been  held 
sufficient,  without  investigating  whether  or  not  there 
has  been  a  pecuniary  consideration  also :  9S  in  the  case 
of  uncle  and  nephew  ;  Fihmer  v.  Gait  {c\  Worry  ▼. 
Worry,  {d)  Hie  Court  irill  not  imply  that  services 
have  been  rendered  from  the  general  words  ^divers 
other  good  causes  and  considerations : "  they  have  no 
*  effect ;  have  never  be^i  held  to  import  a  consideration ; 
WisemorCs  Cose  {e),  Mildrtun^s  Cose{g);  and  are  not 
sufficient  to  raise  a  use ;  Fin,  Abr.  Comsiderotion,  B. 
It  has  always  been  the  practice  to  state  the  services 
when  they  have  formed  the  consideration  of  the  grant ; 
and  if,  in  tbe  absence  of  such  statement,  the  Court 
could  in  any  instance  presume  them,  at  all  events  such 
presumption  cannot  be  made  in  the  case  of  an  infant. 

ChatmeU  for  the  Defendants.  No  case  has  expressly 
decided  that  a  gift  in  tail,  in  order  to  fall  within  the 
restriction  of  34  &  35  H.  8.  r.  20.,  must  have  been  a 
recompense  for  the  service  of  the  donee,  or  that  such 
service  should  expressly  appear  on  the  grant  to  have 
been   the  consideration.      In  Patins  v.   Lovellj    the 

(a)  D^er,92a,  (d)3B/>^l. 

(6)  4  Burr.  222S.  (e\  2  Rep.  15. 

(c)  4  Br.  P.  a  270.  (g)  1  Rep.  175  b. 
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Court  only  decided  that  the  grant  in  question  before       1838. 
them,  was  neither  a  gift  nor  a  reward,  but  an  act  of      — — 
justice.       And    the    first   part    of   the    preamble    of  ^^^^^ 
54  &  35  H.  8.  c.  20,  applies  generally  to  all  gifts  by  t;. 

the  Crown :  **  where  divers  of  the  king's  most  noble  pro-         The 
genitors,  and  especially  the  king,  our  Sovereign  lord,  Bxbmimquau 
most  liberally  above  all  other,  hath  given  and  granted.       Railway 
or  otherwise  provided  to  his  and  their  loving  and  good  1^7* 

servants  and  subjects,  as  well  nobles  as  others,  manors, 
meases,  lands,  tenements,  rents,  services  and  heredita- 
ments, to  them  and  to  their  heirs  males  of  their  bodies, 
or  to  the  heirs  of  their  bodies  lawfully  begotten,  mean- 
ing at  the  time  of  such  gifts  not  only  to  prefer  and 
advance  presently  the  donees,  but  also  their  heirs  in 
blood  of  their  bodies  according  to  the  limitations  of  the 
said  gifts,**  &c. :  —  It  is^nly  iJy  the  use  of  the  word  such, 
in  the  following  passage,  **  to  the  intent  recompence  for 
the  service  of  stich  donees  should  not  only  be  a  benefit 
for  their  own  persons  but  for  their  heir,'*  that  it  can 
he  contended  the  statute  is  confined  to  gifts  for  services. 
But  the  Court  will  intend  that  the  consideration  has 
heen  a  service  rendered,  rather  than  hold  the  grant  to 
he  void  for  want  of  consideration  :  and  though  it  be  not 
probable,  it  is  by  no  means  impossible  that  an  infant 
™^ght  render  a  service  to  a  person  of  full  age.     Here, 
without  presuming  such  service,  the  grant  would  be 
without  consideration  ;    for   an  illegitimate  child  is   a 
stranger  to  the  putative  father,  and  when  an  estate  is 
granted  for  divers  good  causes  and  considerations  to 
one  not  of  the  grantor's  kindred,  no  use  arises ;  Skep. 
I'oucksf.  510,  11.     But  those   words   are  sufficient  to 
raise  a  presumption  of  service ;    as  in  the  case  of  a 
bargain  and  sale  they  would  let  in  proof  of  a  pecuniary 
payment ;  Fisher  v.  Smith,  {a)     And  the  Court  will  the 

(a)  Moore,  509* 
D  2 
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1838.        more  readily  make  such  a  presumptioni  as  it  is  contrary 

to  public  policy  that  grants  should  be  made  of  the  pro- 

The  Duke  of  ^Q^ty  of  the  Crown  or  from  the  public  money,  except 

i;.  for  services   rendered  to  the  public.     By  the  statute 

The  4  ii  4.,  c.^^  the  Crown  was  bound  to  make  no  grants 

BiBMiNOBAM   "P^'^  other  considerations,  and  persons  who  solicited 

Railway       without  merit,  were  liable  to  punishment     *'  Item  come 

Company,     devaunt  ses  heures  plusours  douns  et  grantes  aiente  este 

faitz  as  diverses  persones  sibien  des  revenues  du  droit 

de  la  corone  d'Engleterre  come  des  gardes  mariages 

terres  et  tenementz  et  autres  diverses  commoditees  sanz 

bone  deliberation  ent  eue  sicome  les  ditz  communes  out 

monstrez  a  nostre  dit  seignur  le  roy  en  parlement  mesme 

nostre  seignur  le  roy  eut  veullant  purvoir  de  remede  ad 

declarrez   qe  son  entent  est  de  soy  abstenir  de  faire 

aucuns  tielz  douns  ou  grantes  sinon  a  ceux  persones  qe 

le  deservont  et  come  meultz  y  semblera  a  roy  et  son 

conseiL     Et  depuis  qil  est  le  desire  de  toutz  les  estats 

du  roialme  qe  riens  soit  ensy  demande  de  mesme  nostre 

seignur  le  roy  il  voet  qe  toux  ceux  qi  facent  aucuns 

tielz  demandes  de  luy  a  contraii*e  de  cest  estatut  soient 

puniz  par  advis  de  luy  et  de  son  conseil  et  qe  celuy 

qensi  face  tiele  demande   jammais  nait  la  chose  ensi 

demandee." 

fVilde.  That  statute  applies  only  to  King  Henry  IV. 
The  statute  3  &  4  ^,  4.  c.  74.  is  remedial,  and  ought  to 
be  construed  liberally.  The  Court,  therefore,  will  not 
presume  that  a  grant  has  been  made  for  services  where 
the  deed  is  silent  on  the  subject.  And  love  and  affection 
for  an  illegitimate  child^  when  expressed  and  acted  on, 
OS  here,  is  a  sufficient  consideration  for  a  grant,  and  has 
txever  been  held  otherwise. 

The  following  certificate  was  afterwards  sent :  — 
We  are  of  opinion  that  the  estate  tail  of  the  Plaintiff 
George  Henty  Duke  of  Grafm,  and  all  other  estates 
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tail  and  remainders,  and  reversions  thereupon  expectant  1838. 

or  depending,  whether  vested  in  or  belonging  to  the  

King's  most  excellent  Majesty,  or  to  any  other  person  or  Jif    ^^  ®^ 

persons  of  and  in  the  lands  and  hereditaments  comprised  f,, 

in  the  indenture  of  bargain  and  sale  of  the  6th  day  of  The 

Feh-uary  1835,  which  were  created  or  reserved  by  the  Birmingham 

letters  patent  of  the  25th  year  of  his  late  Majesty  King  Railway 

Charles  II.,  were  effectually  barred  and  extinguished  by  Company, 
the  indenture  of  bargain  and  sale  above  referred. 

N.  C.  TiNDAL, 

J.  A.  Park. 
J.  Vaughan. 

T,  COLTMAN. 


Franks  v.  Price  and  Others.  May  is. 

DY  order  of  the  Master  of  the  Rolls,  the  following  Devise  of 
case  was  stated  for  the  opinion  of  this  Court  ^^nds  to  tes- 

Moses  Harij  being  seised  in  fee  of  certain  messuages,  ^„  j^  gi,^ 

-R.,  for  life ; 
^mainder  to  his  sister  for  life  ;  remainder  to  Jf .  H*  and  iV.  H.  for  their  respec- 
tive lives,  and  if  either  of  the  two  should  die  without  leaving  issue  male^  the 
whole  to  the  survivor  for  life  :  If  M.  H.  should  die  after  testator's  daughters  and 
sisters,  before  iV.  H,,  leaving  issue  male,  a  moiety  of  die  estate  was  to  go  to  the 
fim  and  other  sons  of  M.  H.  in  tail  male  ;  and  in  default  of  such  issue,  to  N.  H, 
for  life,  remainder  to  the  use  of  the  first  and  other  sons  of  N.  H*  in  tail  male ; 
and  in  default  of  such  issue,  to  testator's  right  heirs :  If  iV.  H*,  after  the  death 
of  testator^B  daughters  and  sisters,  should  die  before  M.  H.,  leaving  issue  male, 
a  moiety  of  the  estate  was  to  go  to  the  first  and  other  sons  of  N-  H,  in  tail  male  ; 
and  in  default  of  such  issue,  to  3f  .  H.  for  life ;  remainder  to  the  use  of  the  first 
and  other  sons  of  M,  H.  in  tail  male ;  and  in  default  of  such  issue,  rp  the  tes- 
tator s  right  heirs.  In  case  M.  Hm  snd  iV.  i7.  should  both  die  without  issue 
male,  or  such  issue  male  should  die  without  issue  male,  the  estate  to  go  to  the 
use  of  such  person  as,  at  the  death  of  the  survivor,  should  be  testator*s  right  heir. 
Testator's  daughter  R.,  his  sisters,  and  MyH.,  all  died  without  issue  in  ihc 
lifetime  of  J.  Upon  her  death,  Held,  that  N.  H.  took  an  estate  tail  in  the 
whole  of  the  property* 
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18S8. 
Franks 

V, 

Price. 


lands,  and  hereditaments  at  Topsfield^  in  the  county  of 
EsseXf  by  his  will,  dated  the  20th  of  April  1756,  and 
duly  executed  and  attested,  gave,  devised,  and  bequeathed 
his  said  messuages,  lands,  and  hereditaments  at  Tops- 
Jield  in  Essexj  to  trustees  and  their  heirs,  in  trust,  as  to 
one  moiety  of  the  premises,  for  his  daughter  Judith  Levy 
for  life,  and  as  to  the  other  moiety,  for  his  daughter 
Rachael  Adolphus  for  life,  with  divers  remainders  and 
cross  remainders  to  the  issue  of  Rachael  Adolphus  ;  and 
for  default  of  such  issue  to  testator's  three  sisters  for  their 
life  and  the  life  of  the  survivor ;  and  from  and  after  the 
decease  of  his  daughters,  and  of  the  issue  of  his  daughter 
Rachael  Adolphusy  and  the  decease  of  his  three  sisters, 
to  the  use  of  Moses  Hart  and  Napthali  Hart^  the  sons 
of  his  brother  in  law  Solomon  Hart,  for  and  during  the 
term  of  their  respective  natural  lives,  share  and  share 
alike ;  and  in  case  either  of  them,  the  said  M.  Hart  and 
N.  Hart  J  should  depart  this  life  without  leaving  issue 
male  of  his  body  lawfully  begotten,  then  as  to  the  whole 
of  his  said  estate  to  the  use  of  the  survivor  of  them  durinsr 
the  term  of  his  natural  life:  and  if  M.Hart  should  (after 
the  deaths  of  Judith  Leuy  and  Rachael  Adolphus^  and  of 
the  children  of  the  said  Rachael  Adolphus,  it  any,  and 
the  decease  of  testator's  three  sisters),  depart  this  life 
before  N.  Hart,  leaving  issue  male  of  his  body,  then, 
and  in  such  case,  the  testator  devised  one  moiety  of 
his  estate  to  the  use  of  the  first  and  every  other  son 
and  sons  of  M.  Hart  severally  and  successively  in  tail 
male;  and  in  default  of  such  issue,  to  the  use  o{N.  Hart 
for  the  term  of  his  natural  life ;  and  afler  his  decease,  to 
the  use  of  the  first  and  other  sons  of  N.  Hart  severally 
and  successively  in  tail  male;  and  in  default  of  such 
issue,  to  the  use  of  testator's  right  heirs  :  And  if  N. 
Hart  should,  (after  the  death  of  Judith  Levy  and 
Rachael  Adolphus^  and  the  children  of  the  said  Ra- 
chael Adolphus^  if  any,  and  the  decease  of  the  testator's 
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three  sisters,)  depart  this  life  before  M.  Hart,  leaving 
issue  male  of  his  body  lawfully  begotten,  then  and  in 
such  case  the  testator  devised  one  moiety  of  his  said 
estate  to  the  nse  of  the  first  and  every  other  son  and 
sons  of  N.  Hart  severally  and  successively  in  tail  male ; 
and,  in  default  of  such  issue,  to  the  use  of  M.  Hart 
for  the  term  of  his  natural  life;    and,  after  his   de- 
cease, to  the  use  of  his  first  and  other  sons  severally 
and  successively  in  tail  male;  and,  in  default  of  such 
issue,  to  the  use  of  testator's  right  heirs :  and  in  case 
Af.  Hart  and  N.  Hart  should  both  die  without  leaving 
any  issue  male,  or  such  issue  male  should  die  without 
leaving  any  issue  male,  then,  and  in  such  case,  the  tes- 
tator devised  his  said  estate  to  the  use  of  such  person 
or  persons  as  should,  at  the  death  of  the  survivor  of 
them,  the  said  M.  Hart  and  N.  Hart  be  his,  the  tes- 
totor's  right  heir  or  heirs. 

The  testator,  Moses  Hartj  died  without  having  re- 

^'oked  or  altered  his  said  will. 

iT'he  heirs  at  law  of  the  testator,  living  at  the  time 

^'  l^iis  death,  were  his  said  two  daughters,  Judith  heoy 

^^^  Rachael  Adolphus^  his  grandson  Henry  Isaac  Franks, 

^^^  his  two  granddaughters  Philah  Franks  and  Pm- 

*^'^€z  Franks ;  H.  L  Franks  being  the  only  son  of  Frances 

^^^^nkSf  a  deceased  daughter  of  the  testator,  who  married 

ls<iac  Franks;  and  Philah  Franks  and  Priscilla  Franks 

•^^^Uig  the  only  children  of  Philah  Franks,  the  wife  of 

^<inm  Franks,  another  daughter  of  the  testator,  who 

^so  died  in  his  lifetime. 

On  the  death  of  the  testator  Moses  Hart,  Judith 
I^evy  and  Machael  Adolphus,  by  virtue  of  the  will,  en- 
tered into  possession  of  the  said  messuages,  lands,  he- 
^itaments,  and  premises  at  Topsfield,  and  received  the 
rents  thereof  in  equal  moieties  until  the  death  of  the 
stid  Bachael  Adolphus  in  the  year  1773,  without  issue, 
whereupon  Judith  Levy  took   possession  of  Raphael 
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Adolpkus^s  said  moiety  of  the  estate,  and  received  the 
rents  of  the  whole  of  the  estate  from  that  time  to  the 
time  of  her  death. 

The  devisee  Moses  Hatij  and  the  testator's  said  three 
sisters,  survived  the  testator,  and  all  died  in  the  lifetime 
o{  Judith  Ijevy:  and  the  devisee,  3f.  Mart^  died  without 
having  had  any  issue. 

The  said  Judith  Levy  died  in  the  month  of  Januai-y 
1803;  and  thereupon  Napthali  Hart  entered  into  pos- 
session of  the  said  estate;  and  in  Hilary  term  1821, 
suffered  a  common  recovery  thereof  to  the  use  of  Strat- 
ford Pricef  his  heirs  and  assigns;  and  the  estate  was  held, 
and  the  rents  thereof  were  taken  accordingly,  until  about 
the  month  of  March  1830,  when  a  receiver  was  ap- 
pointed of  the  same  by  the  Court  of  Chancery,  who  is 
now  in  possession  of  the  estate. 

The  said  Henry  Isaac  Franks  died  in  the  lifetime 
of  Napthali  Hart  without  having  been  married,  leaving 
Jacob  Henry  Franks,  the  only  son  of  Philah  Franks^ 
the  wife  of  A.  Franks,  his  heir  at  law. 

Philah  Franks,  sister  of  the  said  Priscilla  Franks, 
married  Moses  Franks,  and  also  died  in  the  lifetime  of 
Napthali  Hart,  leaving  I)ame  Isabella  Bell  Cooper,  the 
widow  of  Sir  William  Henry  Cooper,  Bart.,  her  only 
child  and  heir  at  law. 

On  the  28th  of  December  1828,  Nepthali  HaH  died 
without  having  had  any  issue ;  and  the  heirs  at  law  of 
the  testator,  living  at  the  time  of  the  death  of  Napthali 
Hart,  were  the  said  Jacob  Henry  Franks,  Priscilla 
Franks,  and  Dame  Isabella  Belt  Cooper. 


The  questions  for  the  opinion  of  the  Court,  were. 
First,  whether  Napthali  Hart  took  any,  and  what 

estate  in  the  messuages,  lands,  and  hereditaments  at 

Topsfield,  under  the  testator's  will. 

Secondly,    whether  Jacob    Henry  Franks,  Priscilla 
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Franks,  and  Dame  Isabella  Bell  Cooper^  the  heirs  at 

law  of  the  testator  living  at  the  time  of  the  death  of 
Napthali  Hart,  took  any,  and  what  estate,  in  the  mes- 
suages, lands,  and  hereditaments,  at  Topsfieli,  under  the 
said  will. 

Thirdly,    whether  Judith   Levy,   Rachael  Adolphus, 
Henry  Isaac   Franks,    Philah   Franks,   and    PrisciUa 

.franks,  the  heirs  at  law  of  the  testator  living  at  the 
tim^  of  his  death,  took  any  apd  what  estate  in  the  said 

iDessuages,  lands,  and  hereditaments,  at  Topsfield. 


1858. 
Franks 

V. 

Paicb. 


Stephen  Serjt.  for  the  Plaintiff,  contended  first, 
That  Napthali  Hart  took  only  a  moiety  of  the  pro- 
perty; and  an  estate  for  life  only  in  that  moiety. 

The  devise  to  Moses  and  Napthali  was  subject  to  the 

contbgency  that  neither  of  them   should  take  unless 

tliey  survived  all  the  preceding  devisees :  but  as  Moses 

died  before  Judith,  the  contingency  on' which  he  was  to 

^e  a  moiety  did  not  arise,  and  Moses  took  nothing : 

for  according  to  Powell,  "  devises  limited  in  clear  and 

^press  terms  of  contingency  do  not  take  effect,  unless 

tne    events   upon   which    they   are    made  dependentf 

"*Ppen.''  (a)     Denn  d,  Radcliffe  v.  Bagshaw  (6),  Holmes 

V.  Cradock  {c).  Driver  d.  Frank  v.  Frank,  {d)     Napthali 

was  to  take  in  remainder  after  Moses  ;  and  if  Moses  took 

^thing  in  the  moiety  devised  to  \i\m,Ndpthalico\x\d  take 

^thing;  for  where  an  estate  for  life  is  made  to  depend 

0^  the  contingency  of  the  object  of  it  being  alive  at  the 

Period  when  the  precedinof  estates  determine,  limitations 

consecutive  on  that  estate  have  been  held  to  be  contingent 

oti  the  same  event,  for  want  of  something  in  the  will  to 

authorise  a  distinction  between  them;  Davis  v.  Norton,  {e) 


(a)  2  PoiifeU    on    Demies, 
224.  3d  edit- 
ed) 6  r.  if.  512. 


(<?)  3  Ves.  317. 

(d)  SM.i^  S.  25. 

(e)  2  P.  WfM.  390. 
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Bat  he  argued  2dly  (and  principally)  that  if  the  whole 
accrued  to  him,  still  Napthali  took  only  an  estate  for  life. 
If  he  should  die  before  Moses,  leaving  issue  male,  his 
moiety  was  to  go  to  his  first  and  other  sons  in  talL 
In  the  converse  case,  of  Napthali  dying  after  Moses 
leaving  issue  male,  the  moiety  of  Moses  was  in  like  man- 
mer  to  go  to  the  first  and  other  sons  of  Napthali,  in  tail 
in  remainder  upon  their  father,  who  would  have  been, 
as  to  that  moiety,  tenant, for  life  only.     And  the  same 
plan  of  limitation,  though  not  actually  expressed,  must 
have   been   intended   by  the  testator   with    respect  to 
NapthaiCs  original  moiety  also  (in  the  same  event  of  his 
dying  after  Moses  and  leaving  issue) ;  for  on  the  opf>osite 
supposition,  viz.,  that  Napthali  took  an  estate  tail  in  his 
original  moiety,  it  would  be  in  his  power  to  defeat  his 
issue  by  a  recovery  as  to  that  moiety ;  while  as  to  the 
moiety  accruing  from  their  unde  Moses,  they  vrould 
take  an  estate  which  Napthali  could  not  defeat,  viz.,  an 
estate  tail  in  remainder  as  purchasers.  Such  a  distinction 
was  unmeaning,  and  could  not  have  been  intended  by 
the  testator.     Though  his  design  was  imperfectly  ex- 
pressed, it  is  clear  upon  the  whole  that  he  intended  that 
in  every  case  that  might  arise,  as  well  as  in  those  actually 
provided  for,  each  of  the  two  brothers  should  have  an 
estate  for  life  in  his  moiety,  remainder  to  his  issue  in 
tail,  with  cross-remainders  over  for  life  and  in  tail ;  and 
if  the  intention  sufficiently  appeared,  the  Court  would 
imply  the  remainders  not  actually  expressed.     Dain^ 
try  T.  Daintry{a),  Harman  v.  Dickinson,  (b)     But  sup- 
posing any  difficulty  to  exist  as  to   inserting  remain- 
ders by  implication,  it  would  be  removed  in  the  pre- 
sent case  by  the  terms  of  the  devise  over,  in  case  M. 
and  N.  should  die  without  leaving  any  issue  inale,  or 
such  issue  male  shotdd  die  without  leaving  any  issue  male. 


(«)  6  T.R.3(n. 


(b)  l^ro.C.C.91.   21fflM449. 


3  VICTORIA. 


43 


The  words  issue  male^  as  here  first  used,  meant  sons^  or 

the  objects  in  whose  favour  the  preceding  remainders 

had  been  limited,  and  the  whole  clause  taken  together 

amounted  to  a  declaration  that  the  sons  were,  in  every 

case  that  might  arise,  to  take,  tliat  is,  to  take  estates 

tail  in  remainder  as  purchasers,  as  in  certain  cases  it 

had  been  before  expressly  declared  that  they  should.  In 

sapport  of  this  construction  of  the  devise  over,  Stephen 

particularly  relied  on  Doe  d.  Barnard  v.  Reason  (a),  and 

Bcanfield  v.  Popham{b)i   he   cited  also  Lethietdtier  v. 

Traof  (r),  Doe  d.  King  v.  Frost  (d),  Doe  d.  Barnfield  v. 

fVetton  {e)i  Pells  v.  Brawn  (jg)  Goodright  v.  Dunham  (A), 

Gifiger  v.  White  (i),  Blackbom  v.  Edgley  {Jc\  Moise  v. 

Mctrquis  of  Ormonde  (/),  and  the  six  rules  laid  down  in 

2  P(meU  on  Devises,  551.  (3d  edit.). 
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Wilde  for  the  Defendants,  argued  that  the  last  clause 
in  the  will,  <^  In  case  M.  Hart  and  N.  Hart  should  both 
<&  without  leaving  any  issue  male,  or  such  issue  male 
^ould  die  without  leaving  any  issue  male,"  meant  an 
^<lefinite  failure  of  issue :  that  Napthali,  therefore,  under 
^^  general  rule  applied  to  limitations  upon  an  indefinite 
failure  of  issue,  took  an  estate  tail  in  the  premises;  and 
^At  the  testator's  general  intention  could  not  be  effected 
by  any  other  disposition.     If  the  common  rule  of  law 
w<Hild  effect  his  intention,  there  was  no  reason  for  inter- 
polating a  remainder :  and  the  possibility  of  the  tenant 
in  tail's  suffering  a  recovery,  would  not  affect  the  con- 
stTQction  of  the  instrument     Earl  of  Scarborough  v.  Doe 
d*  Savile.  (m)     The  general  rule,  as  laid  down  in  27ie 


(a)  Cited  3  WiU.  244. 
(h)  1  JEq.Ca.Ah.l83. 
(c)  3  Atk.  774.  793. 
(V)  3  S.  4-  Aid.  546. 
(e)  2  Bos.  S^  Pul.  324. 
(9)  Cro.  Jac.  590. 


(h)  Doug,Q6^. 
(t)   WiHe»y348. 
(k)  I  P.  Wms,  600. 

(/)  5Madd.99' 

(m)  3  Adcl.  S^  Ell  897. 
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AUamey'General  v.  Sutton  (a),  Langlei/  v.  Baldwin  (i), 
Allanson  v.  ClitheronD{c\  and  Z>o^  d^m.  £ean  v.  //ia/- 
/i^  (rZ),  was,  that  in  case  of  a  prior  devise  to  a  certain 
number  of  sons  only  in  tail  male,  with  a  limitation  over 
in  case  of  default  of  issue  or  issue  male  of  the  parent, 
an  estate  tail  would  be  implied  in  the  parent  to  carry  it 
to  the  other  sons ;  and  there  was  nothing  in  the  expres- 
sions of  the  present  will  to  require  a  departure  from 
that  rule :  no  intention  which  an  estate  tail  in  Napthali 
would  defeat.  In  the  cases  relied  on  for  the  Plaintiff 
the  intention  expressed  in  the  will  was  incompatible 
with  the  application  of  the  general  rule.  As  to  the  ob- 
jection that  Napthalfs  estate  for  life  in  one  moiety  was 
contingent,  the  rule  was,  that  an  estate  in  remainder 
limited  in  terms  of  contingency  on  the  happening  of 
certain  events,  being  precisely  tliose  on  which  the  pre- 
ceding estates  have  determined,  should  be  construed  to 
be  not  a  contingent  gift  conditioned  to  take  effect  on 
those  events,  but  a  devise  immediately  vested,  the 
possession  of  which  would  be  necessarily  dependent  on 
the  events  in  question.  Webb  v.  Hearvig  (e),  Doe  d. 
Planner  v.  Scudamore.  (g) 


Stephen^  in  reply,  said  that  no  interpolation  was  neces- 
sary,  for  the  terms  of  the  devise  over  were  sufficient 
for  his  purpose;  that  as  it  was  proposed  on  the  other 
side  to  raise  out  of  those  terms  an  estate  tail  by  impli- 
cation, he  was  equally  entitled  to  use  them  the  same 
way.  The  only  difference  was  that  he  implied  an  estate 
tail  in  the  sons  as  purchasers  (in  those  cases  in  which 
an  estate  tail  had  not  before  been  expressly  given  them), 
while  on  the  other  side  it  was  considered  as  an  estate 
tail  in  the  parent.  That  the  question  was,  which  of  these 


(a)  1  P.  Wtns.  754. 
(6)  lEq.  Ca9.Abr.lS5. 
(c)  1  Fet.  sen.  24. 


(d)  8  T.  R.  5. 

(e)  Cro.  Jiac.415. 
(g)  2B.Sf  P.  296. 
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two  was  the  better  construction,  and  not  whether  the 

construction  on  the  other  side  would  effect  every  object 

of  the  testator,  — for  Plaintiff's  construction  was,  in  that 

respect  equally  effectual.     It  was  indeed  much  more  so : 

for  it  precluded  Napthali  from  defeating  those  objects 

(as  he  otherwise  might)  by  a  recovery.     As  to  the  cases 

cited  on  the  other  side,  where  an  ulterior  estate  tail  was 

given  to  the  parent,  estates  tail  having  been  previously 

limited  to  sons,  they  were  all  cases  in  which  some  son 

roust  otherwise  have  been  excluded  altogether ;  but  on 

the  construction  Plaintiff  contended  for  in  the  present 

case,  no  son  could  be  excluded,  and  therefore  it  was  not 

necessary  to  imply  an  estate  tail  in  the  parent 
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The  following  certificate  was  afterwards  sent. 

AVe  are  of  opinion  that  upon  the  death  of  Moses 

Harly  without  issue,  Napthali  Hart  became  and  was 

seized  under  and  by  virtue  of  the  testator's  will  of  a 

vested  estate  in  tail  male  in  remainder  (expectant  on 

the  determination  of  the  estates  limited  to  Judith  Levy^ 

Sadiael  AdoljphttSy  and  her  children,  and  the  testator's 

three  sisters),  in  all  the  messuages,  lands,  and  heredita* 

meats  at  Topsfield. 

It  having  been  intimated  to  us  by  the  counsel  on 
^th  sides,  that  in  the  event  of  our  opinion  on  the  first 
question  being  such  as  is  above  stated,  they  do  not 
desire  to  have  our  opinion  on  the  matters  referred  to  in 
tbe  second  and  third  questions,  we  forbear  to  say  any 
thing  in  answer  to  them. 

N.  C.  TiNDAL. 

J.  A.  Park. 
J.  Vaughan, 

T.  COLTMAN. 
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Cattle  v.  Gamble. 


An  agreement 
for  the  pur- 
chase of  the 
herbage  of  a 
close  for  five 
months^  at 
the  price  of 
45/.,—  10/. 
to  be  paid 
doini,  and  a 
joint  pro- 
missory note 
to  be  giyen 
for  the  re- 
sidue, pay- 
able within 
the  fiye 
months,  — 
the  lessee  to 
yield  up  pos- 
session at  the 
end  of  that 
time,  and  if 
he  failed  to 
give  a  satis- 
factory pro- 
missory note, 
the  vendor  to 
be  at  liberty 
to  relet  the 
premises,  — 
Held,  suf- 
ficiently 
stamped 
with  a  1/. 
stamp. 


A  T  a  sale  by  auction  on  the  27th  of  April  1885,  the 
Defendant  bought  at  the  price  of  45/.,  a  lot,  de- 
scribed in  the  catalogue  as  "  Herbage  of  Upper  Tawns^ 
hefid*s  Chscj  and  Lower  Tawnshend's  Close^**  under  the 
following  conditions  of  sale :  — 

*<  1.  The  highest  bidder  for  each  lot  shall  be  the  par^ 
entitled  to  possession  for  the  time  stipulated,  under  the 
following  conditions,  free  from  the  parish  rates  and 
tithes. 

2.  The  highest  bidder  for  each  lot  shall  pay  down, 
immediately,  on  such  highest  bidding  being  declared, 
into  the  hands  of  the  auctioneer,  a  deposit  of  10  per 
cent  on  the  amount  of  his  bidding,  and  give  a  satis- 
fectory  joint  note  for  the  residue  thereof,  payable  on  the 
21st  o{  August  next. 

8.  The  lessees  shall  be  entitled  to  possession  of  their 
respective  lots  until  the  29th  of  September  next 

4.  I^h  party  becoming  lessee  as  aforesaid,  shall  on 
the  29th  of  September  next,  peaceably  and  quietly  yield 
up  the  possession  of  the  respective  lots  to  the  owner  of 
the  same  respectively;  and  in  case  of  any  delay  in  so 
doing,  the  party  or  parties  making  default  shall  be 
deemed  a  wilful  trespasser  or  trespassers,  and  forcible 
possession  shall  and  may  be  taken  of  each  and  every 
lot  so  withheld,  and  the  Cattle  and  stock  thereon  shall 
and  may  be  impounded  accordingly. 

5.  If  any  purchaser  shall  fail  to  give  such  satisfactory 
joint  note  as  aforesaid,  his  deposit  money  shall  be  ab- 
solutely forfeited,  and  the  vendors  in  that  case,  or  any 
other  case  of  de&ult>  shall  be  at  liber^  to  relet  the 
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premises  either  by  auction  or  private  contract,  as  they 

may  think  right,  and  the  deficiency,  if  any,  thereby 

occasioned,  and  all  expenses  thereby  attendant,  shall  be 

made  good  by  the  defaulter,  and  be  recoverable  by  the 

vendors  as  and  for  liquidated  damages." 
Xhe  Defendant  signed  the  conditions  of  sale,  and 

paid  102.  as  a  deposit 
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XJpon  the  trial  of  an  action  of  assumpsit  for  the  use 
an  cl  occupation  of  the  land  and  the  eatage  of  the  grass, 
brought  to  recover  the  residue  of  the  purchase-money, 
the  conditions  of  sale  were  produced,  stamped  with  a 
1/.  stamp. 

On  behalf  of  the  Defendant,  it  was  objected  that  this 
document  could  not  be  received,  as  it  was  a  lease,  and 
sHould  have  been  stamped  with  a  1/.  IBs.  stamp. 

The  under-sheriff  of  fVarwichhirey  before  whom  the 
cause  was  tried,  received  the  evidence,  but  gave  the 
Defendant  leave  to  move  to  enter  a  nonsuit. 
A  verdict  having  been  found  for  the  Plaintiff, 

Channell  now  moved  to  enter  a  nonsuit,  on  the 
ground  that  the  instrument  was  not  admissible  in  evi- 
dence without  a  lease  stamp.  Any  words  by  which  one 
<livests  himself  of  possession  and  another  takes  it,  con- 
stitute a  lease.  Bac,  Abr,  Lease^  (K).  Here,  the  De- 
fendant was  entitled  to  the  possession,  and  might  have 
enforced  it  by  ejectment  from  the  time  of  the  sale  till 
the  29th  of  September.  It  must  be  admitted,  that  if  this 
^ere  to  be  considered  a  lease  granted  in  consideration 
of  a  fine  or  premium  without  any  payment  of  rent,  the 
stamp  of  1/.  would  be  suflScient  under  the  head  "  Con- 
^ance"  in  the  schedule  to  55  G.  3.  c.  156. :  but  this 
^^  a  payment  in  the  nature  of  rent,  and  not  a  pre- 
lum. Upon  payment  of  a  premium  the  contract 
betiveen  the  parties  is  complete,  and  nothing  further 
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can  be  required:  here,  after  payment  of  the  deposit, 
the  tenant  was  to  give  security  by  a  joint  note  for  the 
payment  of  the  residue;  and,  at  a  given  time,  to  pay  the 
residue :  if  he  failed  to  do  either  he  was  liable  to  be 
turned  out:  this,  therefore,  was  rather  a  letting  on 
conditions,  than  in  consideration  of  a  premium,  and  the 
demise  not  being  a  lease  at  a  yearly  rent,  fell  under 
the  last  head  of  the  word  Lease  in  the  schedule  55  G.  3. 
c.  156.9  *'  l^Ase  or  tack  of  any  kind  not  otherwise  charged 
in  this  schedule,  —  1/.  I5s!*  * 


TiNDAL  C.  J.  ,  Assuming  this  to  be  a  lease,  the  ques- 
tion is,  under  what  head  in  the  Stamp  Act  does  it  fall  ? 
The  first  head  under  the  title  Lease  is,  ^^  lease  at  a  yearly 
rent  without  any  premium ;"  the  second  is,  <^  lease  in  con- 
sideration of  a  premium,  and  also  a  yearly  rent  amount- 
ing to  20/.  and  upwards :"  the  contract  in  question  does 
fall  under  either  of  those  heads :  the  third  is,  '^  lease 
of  any  kind  not  otherwise  charged  in  this  schedule,  — 
IL  155. :"  and  we  should  have  thought  it  fell  under  this 
head  if  there  were  no  other  applicable  to  it:  but  we 
find  in  another  part  x)f  the  schedule,  "  Conveyance^  whe- 
ther grant,  disposition,  lea^e^  &c.,  or  of  any  other  kind 
or  description,  upon  the  sale  of  any  lands  or  tenements 
where  the  purchase  or  consideration  money  shall  not 
amount  to  50/.,  —  1/."  And  we  think  this  contract  falls 
clearly  within  that  head  of  the  schedule. 

Rule  refused. 
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HE  Defendant  was  arrested  on  the  IStb  o(  Sejh  1.  Deftndiot 

tember  last,  and  put  in  special  bail  on  the  27th.  htflng  been 

On  the  1st  of  October  an  application  was  made  to  a  haTing  Lit 

Judge  at  chambers  to  cancel  the  bail  bond  and  enter  an  in  special 

esonerdur  on  the  baU  piece,  under  1  &  2  Vict.  c.  110.  ^^  ^^^ 

^  7*  the  Court 

The  Plaintiff  resisted  the  application,  and  sought  to  ^^^'^  *» 

oetam  the  Defendant  under  the  proviso  of  the  above  on  the  hail 

section,  on  an  affidavit  that  the  action  was  brought  on  a  pieoe^  under 

bill  of  exchange  accepted  by  the  Defendant;  that  he  ^^hq  ^  ^ 
was  an  Msh  barrister,  having  no  domicile  in  England  ;       2.  An  affi. 

•nd  that  he  was  about  to  return  to  Ireland.  ^T*?  ^^  *^® 
rpi  oolaing  to 
The  Defendant,  in  answer,  deposed  that  he  had  no  i^dl^  or  de- 
present  intention  of  leaving  England^  and  detention  of  a 

On  the  ISth  of  October^  the  order  prayed  for  on  the  Jiatstattitr 

part  of  the  Defendant  having  been  made  by  Coltman  J.,  most  sute  the 

deponent's 

uT'ij  ...  helief  that 

*^ude  Serjt.  obtained  a  rule  nisi  to  set  it  aside,  on  Defendant  ia 

^c  ground  that  though  the  statute  meant  to  release  »hout  to  leave 
debtors  from  actual  custody,  it  was  not  intended  to  de-  j^^**^""" 
prive  the  creditor  of  any  security  of  bail  which  he  forthwith  ap. 
n^'gbt  have  obtained  before  the  statute  came  into  force ;  P>^epded, 
*nd  that  at  all  events  the  Plaintiff's  affidavit  shewed  a  on  which  auch 
<iifficient  ground  for  detaining  the  Defendant  under  the  helief  is 
Proviso  of  the  seventh  section.  grounded. 

Sir  P.  PoUocky  who  shewed  cause,  contended,  that  as 

^c  Defendant  would  clearly  be  entitled  to  his  discharge 

ir  * 

u  in  actual  custody,  it  could  not  have  been  the  inten- 

^  of  the  legislature  to  put  the  bail  to  the  expense 
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and  trouble  of  a  render  which  would  be  fruitless ;  that 
the  Court,  therefore,  would  enter  the  exonerelur  at  once, 
as  in  the  case  of  the  bail  of  a  bankrupt  who  had  obtained 
his  certificate:  and  as  to  the  detainer,  the  Plaintiff  should 
have  stated  the  grounds  on  which  he  believed  that  the 
Defendant  was  *^  about  to  quit  Englandj  unless  he  were 
forthwith  apprehended."  The  statute  ought  to  be  con* 
strued  liberally  in  favour  of  debtors. 


Wilde.  The  Court  will  not,  to  the  injury  of  cre- 
ditors, go  beyond  the  express  enactments  of  a  statute 
of  questionable  policy ;  and  there  is  nothing  in  it  which 
expressly  authorises  the  order  in  question.  The  case 
of  the  bankrupt  affords  no  analogy,  for  he,  by  his  cer- 
ficate,  is  discharged  from  all  demands  at  the  suit  of  his 
creditors ;  whereas  this  Defendant  still  remains  liable  to 
the  full  amount  of  the  Plaintiff's  claim;  and  the  ap- 
plication does  not  appear  to  be  made  on  the  part  of 
the  bail. 

At  all  events,  the  Plaintiff's  affidavit  is  sufficient  to 
warrant  the  Defendant's  detention  under  the  proviso  of 
the  seventh  section ;  for  it  has  been  shewn,  as  required 
by  the  third  section,  ^'  that  there  is  probable  cause  for 
believing  that  the  Defendant  is  about  to  quit  England, 
unless  he  be  forthwith  apprehended."  He  is  a  bar^ 
rister;  his  residence  is  in  Ireland;  and  the  arrival  of 
term  renders  his  presence  in  that  country  essential  to 
the  carrying  on  his  business. 


TiNDAL  C.J.  This  application  involves  two  points: 
the  first,  general,  and  most  important ;  namely,  whether 
the  Judge  was  authorised  to  make  this  order;  the  second, 
affecting  only  the  particular  case,  upon  the  question, 
whether,  according  to  tlie  matter  disclosed  in  this  affi- 
davit, there  was  ground  for  detaining  the  Defendant 
under  the  proviso  in  the  seventh  section  pf  the  statute* 
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If  I  felt  any  doubt,  I  should  reserve  for  further  con- 
sideration the  first  point  urged  on  the  part  of  the  De- 
f(»i<3ant;  namely,  that  where  a  party  has  been  arrested 
wit^bout  being  committed  to  prison,  the  seventh  section 
of  1  &  2  Vict.  c.  1 10.  does  not  apply. 

This  resolves  itself  into  two  questions ;  first,  whether 
the  Court  would  discharge  a  person  who  had  been 
rendered  by  his  bail  after  the  1st  of  October:  and,  se- 
condly, whether,  if  he  were  liable  to  be  rendered,  they 
would  enter  an  exoneretur  on  the  bail  piece. 

^ith  respect  to  the  first;  if  a  party  were  not  in 
prison  on  the  1st  of  October j  but  were  afterwards  ren- 
dered by  his  bail,  I  think  it  is  provided  for  by  the 
seventh  section,  which  enacts,  ^^  that  every  prisoner  who 
at  the  time  appointed  for  the  commencement  of  this  act 
shall  be  in  custody  upon  mesne  process  for  any  debt  or 
demand,  and  shall  not  have  filed  a  petition  to  be  dis- 
charged under  the  laws  now  in  force  for  the  relief  of 
insolvent  debtors,  shall  be  entitled  to  his  discharge 
upon  entering  a  common  appearance  to  the  action." 
It  may  be  said,  that,  according  to  the  very  letter  of  the 
Act,  he  was  not,  in  such  case,  a  prisoner  at  the  time  ap- 
pointed for  the  commencement  of  the  act :  but  the  words 
^  '^  shall  be  in  custody  for  any  debt,"  and  I  am  not 
prepared  to  say  that  under  an  act  which  proposed  to 
^lish  imprisonment  for  debt,  the  word  custody  might 
not  include  custody  of  bail :  it  is  not  necessary,  however,' 
Presort  to  that  mode  of  construction,  because,  under  an 
^  for  the  general  discharge  of  prisoners,  it  would  be  a 
s^ge  thing  to  say  that  one  set  are  liable  to  be  de- 
^^ined,  while  others  are  discharged  under  the  royal  pro- 
clamation. Sitting  here  as  judges,  we  have  nothing  to 
do  with  the  policy  of  the  act;  we  must  administer  it 
according  to  the  intention  of  the  Legislature :  and  that 
brings  us  to  the  second  question,  whether  the  Court 
bas  power  to  enter  an  exonereiut  where  no  render  has 
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been  made.  Now  as  the  bail  are  authorised  to  render 
the  Defendant!  it  would  be  inconsistent  to  deprive  them 
of  the  benefit  of  an  exoneretur  in  the  first  instancy 
when  they  may  obtain  it  by  the  circuitous  course  of  an 
actual  render :  it  is  immaterial  whether  the  application 
b  made  by  the  bail  or  the  party :  and  we  are  borne  out 
in  this  course  by  analogy  to  that  which  has  always  been 
pursued  in  the  case  of  bankrupts  who  have  obtained 
their  certificates.     See  Barneys  notes,  104. 

I  am  unable  to  see  any  palpable  distinction  between 
that  case  and  the  present,  except  that  here  the  Defend* 
ant  must  enter  a  common  appearance. 

On  the  general  question,  therefore,  I  think  the  learned 
Judge  had  authority  to  make  this  order. 

The  second  point  is,  was  there  sufficient  ground 
shewn  in  this  affidavit  to  detain  the  Defendant  under 
the  proviso  of  the  seventh  section,  which,  by  referring 
to  the  third,  enacts,  ^*  that  if  a  plaintiff  in  any  action  in 
any  of  her  Majesty's  superior  courts  of  law  at  West'- 
minster^  in  which  the  defendant  is  now  liable  to  arrest, 
whether  upon  the  order  of  a  Judge,  or  without  such 
order,  shall,  by  the  affidavit  of  himself  or  of  some  other 
person,  shew  to  the  satisfaction  of  a  Judge  of  one  of  the 
superior  courts,  that  such  plaintiff  has  a  cause  of  action 
against  the  defendant  or  defendants  to  the  amount  of 
20/.  or  upwards,  or  has  sustained  damage  to  that 
amount,  and  that  there  is  probable  cause  for  believing 
that  the  defendant,  or  any  one  or  more  of  the  defendants, 
is,  or  are,  about  to  quit  Englandj  unless  he  or  they  be 
forthwith  apprehended,  it  shall  be  lawful  for  such 
Judge,  by  a  special  order,  to  direct  that  such  defendant 
or  defendants  so  about  to  quit  England  shall  be  held 
to  bail  for  such  sum  as  such  Judge  shall  think  fit,  not 
exceeding  the  amount  of  debt  or  damages." 

The  affidavit  for  detaining  a  defendant,  therefore, 
ought  to  shew  the  belief  of  the  deponent  that  the  de« 
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&odant  is  about  to  quit  England,  unless  forthwith  ap« 
prehended ;  and  the  probable  causes  for  his  entertaining 
that  belief:  this  affidavit  is  deficient  on  both  points;  and 
therefore  the  rule  must  be  discharged. 

A^AUGHAN  J.    I  am  of  the  same  opinion ;  though  I 
ba've  felt  some  doubt  in  the  course  of  the  argument. 
Tiie  act  should  receive  a  liberal  construction;  and  I 
think  a  party  may  be  said  to  be  in  custody  within  the 
meaning  of  the  act,  who  is,  by  intendment  of  law,  in 
the  custody   of  his  bail.      But  with   respect  to   the 
grounds  for  detention  under  the  proviso  of  the  seventh 
section,  the  belief  of  the  deponent  that  the  Defendant 
is  about  to  leave  England,  unless  he  be  forthwith  appre- 
hended, ought  to  be  distinctly  stated,  and  also  the  facts 
on  which  such  belief  is  grounded. 

BosANQUET  J.  I  concur  in  thinking  that  the  rule 
OQgfat  to  be  discharged :  it  is  the  duty  of  the  Court 
to  carry  the  act  into  effect  in  the  spirit  intended  by  the 
legislature;  and  where  the  Defendant  is  out  on  bail, 
>Qd  the  bail  are  entitled  to  render  him,  I  think  the 
Court  may  relieve  them  without  putting  them  to  the  ex- 
pense of  a  render. 

1  should  be  disposed  to  think  that  a  Defendant  who 
1^  given  bail,  is  a  prisoner  in  custody  within  the  mean- 
iif  of  the  act ;  for  the  words  of  the  seventh  section  are, 
not  in  prison,  but  in  custody ;  whereas  the  thirty-fifth 
Kction,  which  relates  to  insolvent  debtors,  uses  the 
expression  ^^  any  person  who  shall  be  in  actual  custody 
^tbin  the  loaUs  of  any  prison :"  but  at  all  events,  on  a 
liberal  construction  of  the  act,  where  the  bail  are  en- 
titled to  render  the  party,  the  Court  may  direct  an 
^toneretur  to  be  entered  on  the  bail  piece,  to  save  the 
ii^less  expense  of  an  actual  render. 

Then,  with  respect  to  the  order  for  detention  under 
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the  proviso  of  the  seventh  section,  the  vagueness  of  the 
expression  in  the  act,  that  *^  there  is  probable  cause  for 
believing  tb^  defendant  is  about  to  quit  England^**  which 
may  mean  in  a  few  days,  weeks,  or  months,  is  corrected 
by  the  words  which  follow,  "  unless  he  be  forthwith 
apprehended;"  and  that  probability  being  established, 
it  is  clear  from  the  form  of  the  capias  given  in  the 
schedule,  that  an  early  arrest  is  contemplated.  The 
party,  therefore,  who  seeks  to  detain  the  Defendant, 
should  pledge  his  belief  that  the  Defendant  is  about  to 
quit  England,  unless  apprehended  forthwith ;  and  should 
state  the  facts  on  which  such  belief  is  founded. 

I  think,  therefore,  that  the  Court  has  jurisdiction  to 
order  the  exoneretur  ;  and  that  this  affidavit  is  not  suf- 
ficient to  warrant  the  detention  of  the  Defendant 


CoLTMAN  J.  I  think  it  is  within  the  intention  of  the 
Legislature  that  we  should  enter  an  exoneretur  on  the 
bail  piece  in  a  case  like  the  present.  Considering  that 
the  bail  may  at  any  time  seize  and  render  the  Defend- 
ant, there  is  ground  for  holding  that  he  is  in  custody 
within  the  meaning  of  the  act :  but  I  go  rather  on  the 
analogy  between  this  case  and  that  of  the  bail  of  a  cer- 
tificated bankrupt,  for  whom  it  has  always  been  usual 
to  enter  an  exonereturj  to  avoid  the  necessity  of  a 
render. 

As  to  the  other  point,  I  do  not  think  it  a  sufficient 
ground  for  detaining  the  prisoner,  that  he  is  a  prac- 
tising barrister  domiciled  in  Ireland,  unless  the  depo- 
sition also  state  the  belief  of  the  deponent  that  the 
Defendant  is  about  to  quit  Englajidy  if  he  be  not  appre- 
hended forthwith. 

Rule  discharged. 
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Brookes  v.  Humphreys.  No^.  lo. 

npHE  declaration   stated  that,  by  an  indenture  of  a  declaration 

lease,  made  24th   of  August   1829,  between   the  alleging  an 
Defendant  of  the  one  part,  an^  one  Benjamin  Webb  of  \^j^^  ^f  ^  * 
the  other  part,  the  Defendant  demised  to  B.  Webb^  his  covenant  for 

executors,  administrators,  and  assiirns,  a  certain  mes-  ^^etenjoy- 

roentj  must 
suage,  tenement,  and  premises,  with  the  appurtenances  ^ot  leave  it 

thereunto  belonging,  situate  in  the  county  of  Essex  ;  to  matter  of 
hold  the  said  messuage  and  premises  unto  the  said  ^^^  ^^ 
B,  WeM>,   his  executors,   administrators,   and  assigns,  evictor  might 

from  Michaelmas-day  then  next,  for  the  term  of  ten  not  have  come 

m  under  title 
years  thence  next  ensuing,  at  a  rent  of  501.  a  year :  from  the 

that  the  Defendant  covenanted  that  he  then  had  in  Plaintiff  him 
himself  good  right  to  demise  the  said  messuage  or 
tenement  and  premises:  and,  moreover,  that  fVebb^ 
his  executors,  administrators,  and  assigns,  paying  the 
said  yearly  rent  of  50/.  in  manner  therein  in  that  be- 
half reserved,  and  observing  and  performing  all  and 
singular  the  covenants,  &c.  which  on  the  part  of  Webbj 
his  executors,  administrators,  and  assigns,  were  to  be 
observed  and  performed,  should  peaceably  and  quietly 
have  and  enjoy  the  premises  thereby  demised,  for 
and  during  the  term  thereby  granted,  without  lawful 
let  or  disturbance  of,  from,  or  by  the  Defendant,  his 
executors,  administrators,  or  assigns,  or  of,  from,  or 
hy  any  person  or  persons  whomsoever:  that  Webb 
^tered,  and  assigned  to  the  Plaintiff  during  the  term ; 
^nt  that  the  Defendant,  at  the  time  of  making  the 
lease  by  him  to  Webb^  had  not  in  himself  good  right 
to  demise  the  said  messuage,  or  teqement  and  pre- 
^^^'^s  in  manner  thei'ein-before  in  that  behalf  men- 
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18S8.  tioned^  being,  at  the  time  of  the  making  of  the  lease 
—  to  fVebbf  seised  of,  and  entitled  to,  and  interested  in  the 
Brookes  g^y  messuage,  or  tenement  and  premises,  with  the  ap- 
HuvpuBETs.  purtenances,  for  and  during  the  life  only  of  one  Samuel 
Clapham ;  which  said  S.  Clapham^  after  the  assignment 
to  the  Plaintiff,  and  during  the  continuance  and  long 
before  the  expiration  of  the  residue  of  the  said  term  of 
years,  to  wit,  on  the  25th  of  February  1837i  departed 
this  life;  whereupon,  all  the  title,  interest,  and  claim 
whatsoever  of  the  Defendant,  and  of  all  and  every 
person  and  persons  claiming  or  to  claim  by,  under,  or 
through  him,  in  or  to  the  said  premises,  or  to  the  pos- 
session thereof,  and  of  the  Plaintiff,  under  or  by  virtue 
of  the  said  assignment  to  him  as  aforesaid,  utterly  ceased 
and  determined :  and  during  the  continuance,  and  long 
before  the  expiration  of  the  residue  of  the  said  term  of 
years  therein  mentioned,  and  after  the  death  of  &  Clap- 
ham,  to  wit,  on,  &c.,  one  Elizabeth  Noouy  then  lawfully 
claiming  in  that  behalf,  and  from  and  upon  the  death 
of  5.  Clapham^  and  then,  having  full,  just,  and  good  title 
to  the  said  messuage  or  tenement  and  premises,  and  to 
the  possession  thereof  as  against  the  Defendant  and  all 
and  every  person  and  persons  claiming  by,  under,  or 
from  him,  and  as  against  the  Plaintiff  claiming  under 
the  assignment  herein-before  mentioned  to  have  been 
made  to  him,  entered  into  and  upon  the  premises  with 
the  appurtenances,  and  therefrom  and  from  the  posses- 
sion thereof  under  the  said  assignment,  and  for  the 
residue  then  to  come  of  the  said  term  of  ten  years,  did 
'  rightfully  and  wholly  put  out,  eject,  and  amove  the 
Plaintiff. 

The  Defendant  pleaded  non-performance  of  certain 
covenants  by  the  Plaintiff. 

Upon  general  demurrer  to  the  plea,  an  objection 
having  been  taken  on  the  part  of  the  Defendant  to  the 
sufficiency  of  the  breach  assigned  in  the  declaration^ 
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namely,  that,  consistently  with  all  that  the  Plaintiff  had        18S8. 

alleged,  he  might  have  been  evicted  by  a  person  claim-  

ing  tide  from  himself,  Brooebs 
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Channellf  in  support  of  the  declaration,  contended, 
that  the  Defendant's  title  having  expired  upon  the 
death  of  S.  Claphamf  and  the  allegation  being  that  Eli' 
tabeth  Noorij  then  lawfully  claiming  in  that  behalf,  and 
then  having  good  title  to  the  messuage,  evicted  the 
Plaintiff,  it  sufficiently  appeared  that  she  claimed  in 
remalDder  after  S.  Claphamj  and  not  under  the  Plaintiff. 
At  all  events,  the  objection  could  only  prevail  upon 
special  demurrer,  as  in  Noble  v.  King  (a),  where  it  was 
assigned  for  cause  of  demurrer,  '^  that  it  did  not  ap- 
pear by  the  declaration,  that  John  Yates  therein  men- 
tioned, at  the  time  of  the  supposed  eviction  and  expul- 
sion therein  also  mentioned,  or  at  any  time  before  or 
since,  had  any  lawful  title  to  the  said  premises,  by, 
from,  or  under  the  Defendants,  or  either  of  them,  or  by 
reason  or  means  of  any  act,  matter,  or  thing  made,  or 
committed,  or  wittingly,  or  willingly  suffered  by  the 
Defendants,  or  either  of  them."    And  by  pleading  over^ 
the  Defendant  confessed  the  alleged  want  of  title  in 
himself. 

TiNDAL  C  J.  The  Defendant,  by  his  plea,  has  not 
confessed  more  than  the  Plaintiff  has  alleged  in  his  de- 
chiratioD,  and  you  must  not  leave  it  matter  of  doubt 
whether  the  person  of  whom  you  complain  might  not 
luive  derived  title  from  the  Plaintiff  himself.  See 
^  Sound.  Bep.  ISO.  c. 

Ckannell  then  obtained 

Leave  to  amend. 

(a)  2H.Bl.34!. 
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Callander  v.  Oelrichs  and  Another, 


Upon  an 
undertaking 
to  effect  an 
inaorance  ac- 
cording to 
special  in- 
Btractiona^  a 
part  of  the 
duty  implied 
is  the  giving 
notice  to  the 
employer  in 
caseof£ulnre; 
and  an  actual 
promise  to 
that  effect, 
thoog^  aTer- 
red  in  the 
declaration, 
need  not  he 
prored. 


npHE  declaration  stated^  that  before  the  time  of  the 
making  the  promise  of  the  Defendants  hereinafter 
mentioned,  the  Plaintiff  had  shipped  a  certain  large 
quantity,  to  wit,  800  quarters  of  wheat,  of  great  value, 
to  wit,  of  the  value  of  1760/.,  in  and  on  board  a  certain 
ship  called  the  Johannoj  then  lying  in  the  port  of  Ixmr 
dorij  which  said  ship  or  vessel,  with  the  said  wheat  on 
board  thereof,  was  about  to  proceed  on  a  certain  voyage 
from  London  to  'BaUimore  in  America :  and  thereupon 
on  the  22d  of  April  1835,  in  consideration  that  the 
Plaintiff,  at  the  request  of  the  Defendants,  had  then  re- 
tained and  employed  the  Defendants  as  his  agents,  for 
certain  commission  and  reward  to  them  in  that  behalf, 
to  sell  and  dispose  of  the  said  wheat  on  its  arrival  at 
Baltimore^  and  to  make  and  effect  a  certain  insurance 
thereon  upon  certain  terms  and  conditions,  that  is  to 
say,  to  effect  an  insurance  upon  the  said  wheat,  whereby 
the  same  should  be  insured  against  the  perils  of  the 
sea,  for  and  during  the  said  intended  voyage  from 
Ixmdon  to  Baltimore^  to  the  amount  of  the  value 
thereof,  to  wit,  the  sum  of  1760/.;  and  that  upon  the 
making  and  effecting  of  such  insurance,  the  Defendants 
should  stipulate  and  agree  with  the  assurers  thereof  in 
and  by  any  policy  or  policies  of  assurance  whereby  the 
same  should  be  insured,  [that  the.  said  wheat  should 
be  declared  subject  to  particular  average  above  102. 
per  cent,  the  Defendants  undertook  and  faithfully  pro- 
mised the  Plaintiff  to  use  due  and  reasonable  diligence 
in  the  premises,  and  faithfully  to  discharge  and  execute 
theur  duty  as  such  agents ;  and  in  the  event  of  any  diffi-- 
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cuUy  arising  in  effecting  such  insurance^  or  in  case  they 
should  be  prevented  effecting  such  insurance  on  the  terms 
aforesaid^  to  give  notice  thereof  to  the  Plaintiff  within  a 
reasonable  time :  that  the  Plaintiff,  confiding  in  the  said 
promise  of  the  Defendants,  afterwards,  to  wit,  on,  &c., 
indorsed  and  delivered  the  bill  of  lading  of  the  said  wheat 
to  the  Defendants,  and  that  the  Defendants  then  took 
possession  thereof  upon  the  terms  and  for  the  purpose 
aforesaid :  and  thereupon  it  became  and  was  the  duty  of 
the  Defendants,  as  such  agents,  to  cause  the  said  wheat 
to  be  insured  on  the  terms  and  conditions  pointed  out 
in  that  behalf,  pursuant  to  the  orders  and  directions  of 
the  Plaintiff  in  the  premises ;  or,  if  they  did  not  cause 
the  same  to  be  so  insured,  then  to  give  notice  to  the 
Plaintiff  within  a  reasonable  time  then  next  following 
that  they  had  not  done  so :  that  the  Defendants,  dis- 
regarding their  duty   as  such   agents  and  their  said 
promise,  did  not  nor  would  obey  and  fulfil  the  direc- 
tions of  the  Plaintiff  in  that  behalf,  but  on  the  contrary 
thereof^  wrongfully  and  improperly  disobeyed  the  same, 
by  effecting  an  insurance  upon  the  said  wheat,  free  from 
average,  unless  general,  or  the  ship  should  be  stranded ; 
and  further  disregarding  their  duty  as  such  agents,  and 
their  said  promise,  wholly  omitted  to  give  the  Plaintiff  such 
notice  as  aforesaid,  although  a  reasonable  time  in  that 
behalf  afterwards,  and  after  the  Defendants  had  effected 
such  last-mentioned  insurance,  and  before  the  loss  herein- 
after mentioned,  had  elapsed :  that  after  the  said  ship, 
with  the  said  wheat  on  board,  had  set  sail  from  London^ 
and  before  her  arrival  at  Baltimore^  by  the  violence  of 
the  winds  and  the  waves  and  other  perils  of  the  seas, 
the  said  wheat  was  greatly  wasted  and  spoiled,  whereby 
the  Plaintiff  sustained  an  average  damage  or  loss  upon 
the  said  wheat,  to  a  larger  amount  than  10/.  per  cent, 
to  wit,  the  amount  of  ninety  pounds  by  the  hundred  for 
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each  and  every  one  hundred  pounds  of  the  value  of  the 
said  wheat  so  insured. by  the  said  policy:  that  by  means 
of  the  premises  he  was  wholly  prevented  from  effecting 
an  insurance  upon  the  wheat  upon  the  terms  and  con- 
ditions he  had  requested  and  directed  the  Defendants 
to  effect  it,  and  as  he  might  and  otherwise  would  have 
effected  it,  if  the  Defendants  had  given  such  notice  as 
aforesaid ;  and  had  not  only  lost  all  the  gains  and  profits 
which  might  and  otherwise  would  have  arisen  to  him 
from  the  produce  of  the  sale  of  the  wheat  at  Baltimore^ 
but  had  l)een  totally  deprived  of  all  the  means  of  re* 
covering  the  said  amount  of  average  loss  so  by  him 
sustained. 

The  Defendants  pleaded  1.,  non  assumpsit ;  2.,  that 
the  Defendants  did  give  notice  of  difficulties  in  effecting 
the  insurance ;  3r,  that  the  wheat  was  not  damaged. 

It  appeared  at  the  trial,  that  the  Defendants,  who 
were  not  insurance-brokers,  but  agents  for  the  shipping 
of  the  Plaintiff's  corn,  undertook  to  use,  and  did  use, 
unsuccessfully,  their  endeavours  to  effect  an  insurance 
according  to  the  instructions  set  forth  in  the  declaration: 
they  never  apprised  the  Plaintiff  of  their  want  of  suc- 
cess:  but  it  was  not  proved  that  th^y  had  made  any 
express  promise  to  give  notice  in  case  they  failed  in 
their  endeavours. 

CoUman  J.  left  it  to  the  jury  to  say  whether  that  pro« 
mise  was  not  implied  in  the  undertaking  to  efiect  an 
insurance;  and 

The  jury,  afler  finding  for  the  Plaintiff  on  all  the 
issues,  found  also  that  the  Defendants  undertook  to  give 
notice  in  case  they  failed  to  effect  the  insurance. 


A  rule  nisi  having  been  obtained  for  a  new  trial,  on 
the  ground  that  there  was  no  evidence  of  any  such 
undertaking. 
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Sir  F.  Pdloei  and  2Z.  V.  Richards^  who  shewed  causCf 
contended,  that  upon  an  undertaking  to  effect  an  in- 
surance according  to  special  instructionsi  a  part  of  the 
daty  to  be  implied  was  the  giving  notice  to  the  em- 
ployer in  case  of  failure:  the  jury,  therefore,  were 
warranted  in  inferring  from  evidence  that  the  Defend- 
ants undertook  to  insure,  an  undertaking  to  give  notice 
m  case  of  failure :  and  there  was  no  variance  from  the 
declaration ;  for  though  when  the  consideration  is  entire 
the  whole  of  it  must  be  proved  as  laid,  yet  It  is  suffi- 
cient to  prove  as  a  breach  the  omission  to  perform  any 
part  of  an  undertaking. 


1888. 
Callahdbr 

OlLBXOHi. 


OgU  in  support  of  the  rule.  As  the  Defendants 
were  not  insurance-brokers,  they  had  sufficiently  dis- 
charged their  duty  by  using  their  best  endeavours  to 
effect  an  insurance.  They  were  not  bound  to  give  the 
Plaintiff  notice  of  their  want  of  success :  that  was  a  dis- 
tinct undertaking,  and  having  been  alleged  in  the  de- 
claration, ought  to  have  been  proved.  If  there  was 
gross  negligence,  the  Plaintiff  ought  to  have  sued  in  an 
^on  on  the  case,  and  then  the  Defendants  would  have 
l>cen  allowed  to  stand  in  the  situation  of  the  under- 
^iter ;  Delaney  v.  Stoddart  {a\  Webster  v.  De  Tastet  (6), 
Harding  v.  Carter,  (c)  For  aught  that  appeared  to  the 
contrary,  it  might  have  been  impossible  for  the  De- 
fendants to  have  furnished  the  Plaintiff  with  the  notice 
m  question;  he  might  have  been  out  of  the  way.  But  the 
liability  to  give  the  notice  could  only  arise  by  special 
'P^ment ;  it  was  something  beyond  the  common  law 
duty;  as  in  Corbet t  v.  Pakenham  (rf),  where,  in  a  declar- 
ation on  the  case,  one  count  stated  that  the  plaintiff,  at 
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the  reqaest  of  the  defendant,  had  caused  to  be  delivered 
to  him  certain  boat's,  pigs,  &c^  to  be  taken  care  of  by  the 
defendant  for  the  plaintiff  for  reward  to  the  defendant, 
and  in  consideration  thereof,  the  defendant  undertook, 
and  then  and  there  agreed  with  the  plaintiff,  to  take  care 
of  the  boars,  &c.,  and  to  re-deliver  the  same  on  request, 
it  was  held  on  motion  in  arrest  of  judgment,  that  that 
was  a  count  in  assumpsit^  and  could  not  be  joined  in 
with  counts  in  case:  and  in  answer  to  the  objection, 
that  as  the  party  had  merely  agreed  to  do  that  which 
was  a  common  law  duty,  it  was  unnecessary  to  resort 
to  the  promise,  and  therefore  it  might  be  rejected,  and 
the  count  still  be  considered  as  in  tort,  Bayley  J.  said, 
*^  The  common  law  duty  of  the  defendant  was  to  take 
care  of  the  pigs  delivered  to  him,  in  order  that  the 
plaintiff  might  come  and  take  them  away;  but  the 
count  alleges,  that  the  defendant,  in  consideration  of 
the  reward  to  be  paid,  undertook  and  agreed  to  take 
care  of  the  pigs,  and  to  re-deliver  them  to  the  plaintiff, 
and  the  breach  is  that  he  did  not  re-deliver  them. 
That  requires  something  to  be  done  by  the  defendant 
beyond  the  common  law  duty.  The  obligation  to  re- 
deliver arose  out  of  the  agreement  alone."  So  here,  if 
the  obligation  to  give  notice  arose  only  out  of  the  pro* 
mbe,  the  promise  ought  to  have  been  proved. 


TiNDAL  C.  J.  I  am  of  opinion  tliat  this  rule  must 
be  discharged. 

The  question  arises  on  a  declaration,  in  which  the 
duty  of  an  agent  is  stated  to  be,  to  cause  certain  wheat 
to  be  insured  upon  certain  terms  pointed  out  to  him 
by  the  Plaintiff,  and  in  case  he  failed  to  effect  the  in- 
surance on  those  terms,  to  give  notice  of  his  failure 
within  a  reasonable  time. 

Upon  a  motion  for  a  new  trial  after  a  verdict  for 
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the  Plaintiff,  the  objection  is,  that  no  evidence  wafll 
offered  at  the  trial  to  prove  that  the  Defendant  promised 
to  give  notice  in  case  he  should  fail  to  effect  the  policy  • 
and  the  question  is,  whether  this  part  of  the  Defendant's 
promise  is  not  inferrible  by  law  as  arising  out  of  the 
office  the  defendant  undertook.     It  is  well  established 
88  the  course  of  pleading,  that  a  Plaintiff  may  either 
state  generally,  that  the  Defendant  undertook  to  dis* 
dmrge  a  certain  duty,— -as  in  Pawley  v.  Walker  (a),  where 
the  declaration  stated  that  the  Defendant  had  become 
tenant  to  the  Plaintiff,  and,  in  consideration  thereof, 
undertook  to  cultivate  the  farm  in  a  husband-like  man- 
ner, and  not  to  carry  away  manure  or  compost ;  and  in 
answer  to  an  objection  in  arrest  of  judgment,  that  there 
was  no  consideration  for  the  promises,  the  Court  said, 
that  the  bare  relation  of  landlord  and  tenant  was  a  suf- 
ficient consideration,  —  or  he  may  specify  points  which 
do  not  arise  out  of  the  bare  relation  between  the  parties, 
t^gcare,  however,  not  to  lay  the  promise  too  large; 
18  in  Brawn  v.  Crump  {b\  where  a  declaration,  that  in 
consideration  that  the  Defendant  had  become  tenant  to 
the  Plaintiff  of  a  farm,  the  Defendant  undertook  to  leave 
>  certain  quantity  of  fallow,  and  to  spend  60/.  worth 
of  manure  every  year  thereon,  and  to  keep  the  buildings 

• 

m  repair,  was  held  bad  on  general  demurrer;  those 
^ligations  not  arising  out  of  the  bare  relation  of  land- 
lord and  tenant. 

This  brings  the  case,  therefore,  simply  to  the  question, 
whether  the  words  "  And  in  the  event  of  any  difficulty 
arising  in  effecting  such  insurance,  to  give  notice  to  the 
Plaintiff  within  a  reasonable  time,"  added  to  the  words, 
'*  undertook  to  use  reasonable  diligence  and  faithfully 
to  discharge  their  duty  as  agents,"  express  any  thing 
more  than  a  duty  inferrible  from  the  nature  of  the  De- 
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fendanU'  undertaking.    I  think  tbey  do  not:  for  the 
Defendants'  engagement  with  the  Plaintiff  would  not  be 
well  dischargedi  unless  the  Plaintiff  were  informed  of 
the  Defendants'  failure  to  accomplish  the  end  in  view : 
had  he  received  such  information,  it  is  by  no  means 
certain  he  might  not  himself  have  effected  the  insurance 
by  application  at  other  offices,  or  an  offer  of  otheir 
terms.    I  think,  therefore,  that  the  case  falls  within  the 
decision  of  the  Court,  in  Smith  v.Lascelles  (a),  where  it 
was  held,  that  if  a  merchant  here  has  been  accustomed 
to  procure  insurances  for  his  correspondent  abroad,  in 
the  usual  course  of  trade,  the  latter  has  a  right  to  expect 
an  insurance  at  the  hands  of  the  former,  unless  some 
previous  notice  be  given   to  the  contrary;   and  Ash" 
hurst  J.  said,  **  It  is  true,  indeed,  that  one  person  cannot 
compel  another  to  make  an  insurance  for  him  against 
bis  consent ;  but  if  the  directions  to  insure  be  given  to 
him,  to  whom  the  application  would  naturally  be  made 
in  the  usual  course  of  trade,  and  he  do  not  give  notice 
of  his  dissent,  he  must  be  answerable  for  his  neglect, 
because  he  deprives  the  other  of  any  opportunity  of  ap- 
plying ebewhere  to  procure  the  insurance." 

In  the  same  manner,  if  in  an  action  by  landlord 
against  tenant,  the  landlord  had  said  in  the  declaration, 
that  the  defendant  undertook  to  cultivate  the  land  in  a 
husband-like  manner,  and  not  to  pull  down  the  hedges, 
it  would  have  been  unnecessary  to  prove  an  actual 
promise  to  that  effect. 


Vaughan  J.  I  think,  also,  that  this  rule  must  be 
discharged.  The  jury  have  expressed  their  opinion  as 
to  what  the  Defendants  ought  to  have  done  under  the 
circumstances  in  which  they  were  placed :  it  is  objected, 
that  there  was  no  express  stipulation  for  the  Defendants 
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to  give  notice  in  case  they  failed  to  effect  the  insurance : 

bat  it  is  a  necessary  inference,  from  the  nature  of  the 

business  in  which  they  had  engaged,  that  it  was  their 

duty  to  give  that  information.     The  case  cited,  about  the 

bailment  of  pigs,  has  no  analogy  to  the  present :  the 

hai/or  might  have  been  at  a  distance,  where  it  would  be 

difficult  to  communicate  with  him;  and  a  promise  to 

re-deliver  the  pigs  could  not  be  inferred  from  the  bare 

deliveirj :  but  no  obstacle  to  the  notice  is  suggested  on 

the  pa.rt  of  these  Defendants. 


18S8. 

Callander 
Oelbichb. 


Bos^NgUET  J.      I  am  of  the  same  opinion.     The 
jury  ^vere  warranted  in  concluding,  that  if  the  Defendants 
were  t^o  effect  an  insurance  upon  the  terms  in  question, 
ihey  undertook  to  give  notice  in  case  of  failure:  that 
underlying  arises  out  of  the  nature  of  the  case,  and  the 
relation  in  which  the  parties  stood  to  each  other :  and 
according  to  the  principle  laid  down  in  Smith  v.  Las- 
cettes   if  a  merchant  is  led,  from  previous  transactions, 
to  expect  that  his  correspondent  will  effect  an  insurance, 
be  has  a  right  to  rely  on  his  discharging  that  duty, 
unless  he  receives  a  letter  to  the  contrary.     Whether 
that  expectation  arises  from  previous  dealings,  or  from 
an  undertaking  to  insure  in  the  particular  instance,  can 
make  no  difference ;  and  Btdler  J.  says,  "  Where  the 
merchant  abroad  has  no  effects  in  the  hands  of  his 
correspondent,  yet,  if  the  course  of  dealing  between 
them  be  such,  that  the  one  has  been  used  to  send  orders 
for  insurance,  and  the  other  to  comply  with  them,  the 
former  has  a  right  to  expect  that  his  orders  for  in- 
surance will  be  obeyed,  unless  the  latter  give  him  no- 
tice to  discontinue  that  course  of  dealing." 

CoLTMAN  J.     I  thought  at  the  trial,  and  am  still  of 
the  same  opinion,  that  it  was  cast  on  the  Defendants  to 
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give  notice  of  their  failure  to  effect  the  insurance,  in 
order  that  the  Plaintiff  might  take  further  steps  if  he 
thought  fit. 

If  that  was  a  duty  cast  on  them  by  the  nature  of  the 
transaction,  the  pleader  was  right  in  treating  it  as  a 
promise  implied  by  the  dealing  between  the  parties. 
The  verdict  therefore  is  right,  and  this  rule  must  be 

Discharged. 


Nov.  14. 


Ingram  t;.  Lawson. 


Libel   Plain- 
tiff's ship 
being  adver- 
tised for 
fieight  and 
passengers^ 
Defendant 
published  that 
she  was  un- 
seaworthy^ 
and  had  been 
bought  by 
Jeuf*  to  take 
out  convicts. 
Justification 
as  to  the 
whole,  that 
the  allegation 
of  unsea- 
worthiness 
was  true, 
Held  insuf- 
ficient. 


'T'HE  declaration  stated,  that  the  Plaintiff  was  owner 
of  a  certain  ship  called  the  LarkinSf  and  the  roaster 
and  commander  thereof,  and  the  said  ship  being  in  the 
East  India  Docks,  in  London,  the  Plaintiff  intended, 
and  was  about  to  sail  within  three  months,  in  and  with 
the  said  ship  from  London  to  Madras  and  Calcutta; 
and  had  advertised  for  freight  and  passengers  on  the 
3 1st  of  October  1837,  when  the  Defendant,  with  a  view 
to  cause  it  to  be  suspected  that  the  ship  was  sold  to 
Jews  to  take  out  convicts,  and  was  unseaworthy  and 
unfit  for  the  reception  of  goods  or  freight,  or  passengers 
of  respectability,  published  in  the  Times  newspaper,  of 
and  concerning  the  ship  and  the  Plaintiff,  the  following 
libel :  —  «  To  the  Editor  of  the  Times.— Sir,  I  think  no 
apology  necessary  for  troubling  you  with  the  following 
statement ;  I  have  but  one  motive  for  giving  publicity 
to  the  communication.  I  overheard  a  servant  on  our 
establishment  remark  to  one  of  his  fellow  servants,  that 
his  old  ship  had  returned  to  England  at  last,  but  that 
the  captain  had  been  forced  to  put  in  at  the  Qq>e^  and 
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procure  twenty  additional  hands  to  pump  the  ship  to 
enable  her  to  complete  her  passage ;  but  he  understood 
the  Jews  had  bought  her,  to  take  out  convicts.  With 
the  recollection  of  the  dreadful  loss  of  life  which,  in 
several  instances,  has  occurred  from  ships  not  sea- 
worthy being  employed  for  such  purposes,  I  was  in- 
duced to  question  the  man,  and  learn  that  the  ship's 
name  is  the  Larkins.  I  think  the  captain's  name  is 
Ingram^  late  in  the  East  India  service.  He  tells  me 
the  voyage  before  last,  when  he  was  on  board,  they 
were  obliged  to  pump  every  two  hours  all  the  way  from 
Calcutta ;  and  on  this  last  voyage  she  was  constrained 
to  obtain  the  additional  hands  I  have  stated,  to  keep 
the  ship  afloat;  but  she  is  now  purchased  by  some  Jews 
for  the  purpose  I  have  stated.  I  feel  it  my  duty  to  give 
this  publicity  to  it;  I  give  you  the  statement  as  I  heard 
it;  I  know  nothing  of  the  parties;  and,  as  I  have  before 
remarked,  I  have  but  one  motive,  viz.  the  possible  pre- 
vention of  the  recurrence  of  some  fearful  calamity.  I 
am,  sir,  your  obedient  servant,  W.  T." 

There  was  no  allegation  of  special  damage. 

A  plea  which  justified  the  statement  as  to  all  that  had 
occurred  during  the  two  preceding  voyages,  was  de- 
murred to  on  the  ground  that,  though  pleaded  to  the 
whole  action,  it  disclosed  no  answer  or  defence  as  to  so 
much  of  the  libel  as  imputed  that  the  ship  was  unsea- 
worthy  at  the  time  of  the  publication,  and  with  refer- 
ence to  the  said  intended  voyage ;  and  that  she  had  been 
sold  to  Jews  to  take  out  convicts;  nor  as  to  any  of 
the  matters  of  the  libel,  save  such  as  were  alleged  to 
have  occurred  during  the  two  preceding  voyages. 


18S8. 
Ingram 

9. 

Lawsok. 


Humfrey  (who  was  called  on  by  the  Court  to  support 
the  plea)  contended  that  those  statements  were  imma- 
terial: the  gist  of  the  charge  against  the  ship  was  tliat 
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1858. 
Ingram 

9. 

Lawbon. 
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she  had  been  unseaworthy  on  preceding  voyages ;  and 
that,  the  Defendant  had  justified :  a  sale  to  the  Jews  or 
a  freight  of  convicts  would  not  make  her  more  or  less 
seaworthy. 

TiNDAL  C.  J.  The  ship  is  advertised  to  take  out 
passengers,  and  it  might  deter  persons  from  applying  if 
they  heard  that  she  was  full  of  convicts.  The  plea  can- 
not be  supported  as  an  answer  to  the  whole  libeL 

Judgment  for  the  Plaintiff. 


Nov,  14. 

To  a  plea  of 
discharge 
under  the 
Insolvent 
Dehtors'  Act, 
Replication, 
that  Plaintiff, 
though  in 
England^  had 
not  been 
served  with 
notice  of  the 
filing  of  De- 
fendant's pe- 
tition, Held 
iU. 


Reid  v.  Croft. 

nPHIS  was  an  action  on  a  bill  of  exchange,  to  which 
the  Defendant  pleaded  that  he  was  duly  discharged 
under  the  Insolvent  Debtors'  Act,  and  the  Plaintiff  re- 
plied that  though,  at  the  time  of  the  petition,  and  still, 
living  in  England^  he  had  not  been  served  with  notice 
of  the  filing  of  the  Defendant's  petition. 
Upon  demurrer  to  this  replication, 

James,  for  the  Defendant,  contended  that  it  was  not 
competent  to  the  Plamtiff  now  to  annul  a  decision  of 
the  Insolvent  Debtors'  Court  by  alleging  a  defect  in  pro- 
ceedings which  that  Court  must  be  presumed  to  have 
conducted  regularly :  by  stat.  7  G,  4.  c.  57.,  the  in- 
solvent was  directed  to  file  his  petition  and  schedule ; 
and  by  sect  42.  the  Court  was  to  give  notice  thereof  by 
the  Gazette  and  otherwise,  to  every  detaining  creditor ; 
and  after  that,  under  sect.  46.,  to  discharge  the  prisoner : 
that  the  rules  of  the  Insolvent  Debtors'  Court  prescribed 
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0  ^*^c^c3e  of  serving  notice,  the  observance  of  which  was        18S8. 
'^^^'iti^  by  affidavit  before  the  prisoner  received  his  dis-        — 
cV^^r^^e ;  and  that  the  effect  of  this  replication,  if  allowed,  "* 

•^^vilci  be  to  compel  a  repetition  of  all  the  proceedings  on        Cboft. 
v^Vioh  a  Court  of  competent   authority  had   already 
V^s^  judgment     In  an  action  on  a  judgment,  the  De- 
fendant could  not  plead  that  he  had  no  notice  of  the 
declaration :  the  Court  must  ascertain  that,  before  giving 
judgment. 

Humfreyj  contra.  If  this  replication  be  not  held 
good,  all  the  provisions  of  the  Insolvent  Debtors'  Act 
may  be  rendered  nugatory.  The  debtor  may  omit  the 
debt  in  his  schedule,  and  render  it  impossible  for  the 
Court  to  give  notice.  ^Tindal  C.  J.  As  to  such  a  debt 
he  would  not  be  discharged ;  and  this  replication  does 
not  allege  any  omission  in  the  schedule.]  By  sect.  60. 
an  insolvent  taken  into  custody  for  a  debt  in  respect  of 
which  he  is  entitled  to  the  benefit  of  his  discharge,  may 
be  released  by  a  Judge,  upon  proof  that  he  is  so  enti- 
tled :  a  Judge  could  not  release  him  without  such  proof, 
and  if  so,  neither  can  this  Court.  Suppose  the  case  of 
the  insertion  of  a  debt  in  the  schedule  with  a  false 
address  annexed  to  the  creditor's  name;  the  Court 
could  not  serve  him  with  notice.  [Tindal  C.  J.  A 
fraudulent  insertion  may  be  considered  as  no  insertion  ; 
at  all  events,  if  such  were  the  fact,  you  ought  to  have 
disclosed  it  in  your  replication.]  In  Andrews  v.  Pled-- 
ger[a)j  upon  an  issue  as  to  the  discharge  of  an  in- 
solvent, it  was  held  unnecessary  to  prove  the  filing  the 
petition,  because  the  Defendant  had  pleaded  that  he 
was  duly  discharged;  but  the  filing  the  petition  was 
held  essential  to  give  the  Insolvent  Debtors'  Court 
jurisdiction. 

(a)  1  Jfoo.  4*  JfaZfr.  508. 
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Reio 


18d8«  TiNDAL  C.J.     The  forty-second  section  is  directory 

to  the  Insolvent  Debtors'  Courts  and  not  a  condition 
precedent  to  the  validity  of  the  discharge  which  releases 

Cboft.  the  prisoner,  in  respect  of  his  person,  from  all  demands 
duly  inserted  in  his  schedule.  This  replication  does 
not  allege  that  the  debt  was  not  duly  entered  in  the 
schedule,  or  even  that  the  Plaintiff  had  not  notice  of  it, 
but  only  that  he  was  not  served  with  notice  of  the  pe- 
tition. For  aught  that  appears,  he  may  have  read  the 
Gazette. 

Htmfi'ey  prayed  and  obtained 

Leave  to  amend. 


Nw.  15.  The  Examiners'  Case. 

The  ex-  HPHE  applicant  had  served  as  an  articled  clerk  for 

iminerB  of  g^^  years.     About  the  middle  of  that  time  he  was 

articled  clerks        .  i        t  ^  •  i  j 

ou^t  not  to     assigned,  by  the  attorney  with  whom  he  was  first  articled, 

leftue  to  ex-    to  a  second ;  and  served  the  second  for  a  fortnight  before 

on  tbeffround  ^^  instrument  of  assignment  was  executed. 

that  there  is  Under  these  circumstances,  the  examiners  of  articled 

doubt  as  to       clerks  havini;  refused  to  admit  him  to  examination,  on 

the  validity  of  ^ 

bis  service        ^^^  ground  that  there  had  not  been  a  complete  service 

'M^  his         under  the  articles, 

KeUy  moved  that  the  examiners  might  be  required  to 
admit  the  applicant  to  examination,  and  contended  that 
the  fortnight's  service  previous  to  the  assignment  was, 
in  efiect,  a  service  under  the  assignment 

TiNDAL  C.  J.  We  give  no  opinion  as  to  the  validity 
of  the  service ;  but  we  think  the  applicant  ought  to  be 
put  in  a  position  to  have  that  question  determined. 
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The  examioers  ought  to  .examine  him  de  bene  esse;  1838. 

and  the  question  as  to  the  sufficiency  of  the  service  may  

then  be  raised ;  as,  by  a  refusal  to  grant  a  certificate,  Examinkbs' 
upon  which  the  applicant  may  appeal  to  the  Judges. 


Jackson  and  Another  v.  Galloway.  Noxj.  i5. 

npHE   Plainti£&  declared  in  assumpsit  on  a  charter-  Under  a 

party  bearing  date  December  2d,  1884',  under  which  ^'^^j^!"^^^ 

their  ship,  then  at  Pembroke^  was  to  sail  with  all  con-  and  iron  at 

venient  speed  to  Cardiff^  there  to  be  loaded  with  a  cargo  Cardiff,  and 

proceed  witii 
of  coals  and  iron,  with  which  she  was  to  proceed  to  Alex-  ^^^  ^ 

andria  ;  forty  running  days  to  be  allowed  the  merchant,  Alexandria, 

if  the  ship  were  not  sooner  despatched,  for  loadinfic  the  ,    "J"°*"^ 

^  r  »  o  (lays  to  corn- 

ship  at  Cardiff'  and  unloading  at  Alexandria  ;  to  com-  mence  on  the 

mence  on  the  \^\iioi December  ;  cease  when  loaded  and  ^"^^  of  De- 

cetfihcr  1 834 

despatched ;  recommence  on  arrival  at  Alexandria  ;  and  plaintiff  hav- 
finally  cease  when  unloaded :  ten  days,  on  demurrage  ing*  with  De- 
over  and  above  the  laying  days,  at  7/.  per  day.  The  /°/iLj  ^^' 
Plaintiffs  averred  that  after  the  making  the  charter-party,  the  coals  at 

the  ship,  beinff  at  Pembroke^  remained  there  by  the  con-  ^^'^''^^^  ^^ 

ten  days 
sent  of  the  Plaintiffs,  and  at  the  request  of  the  Defendant,  ensuing  the 

from  the  2d  to  the  17th  of  December^  for  the  purpose  l^th  of  Z>c- 
of  receiving  coals  on   board,  instead  of  being  loaded        ,   \ 
with  such  coals  at  Cardiff;  that  the  Plaintiffs,  at  the  sailed  for 

request  of  the  Defendant,  received  on  board  the  ship  at  Cardiff  tiU  the 
^,,  ri  .,         ,T^/.r        27th,  Held, 

Pembroke  a  cargo  of  coals,  and  that  the  Defendant  that  the  run- 
dispensed  with  that  part   of  the  charter-party  which  ing  days  were 
related  to  tlie  sailing  with  all  convenient  speed  from       i       ,  *. 
Pembroke  to  Cardiff;  that  the  ship  sailed  from  Pembroke  tlie  l(5th  of 

on  the  17th  of  December,  and  arrived  at  Cardiff  on  the  ^^^^^y     ^ 

^  and  that  proof 

of  Defendant's  consent  satisfied  an  allegation  in  the  declaration  that  the  coals 

had  been  laden  at  Pembroke  at  his  request. 
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1838.        18th  o(  January  18d5»  where  she  completed  her  cargo, 

•        and  was  ready  to  proceed  on  her  voyage  on  the  2d  of 

Jackson  February^  of  which  the  Defendant  had  notice ;  but  that 
Galloway.  ^^  Defendant  detained  her  at  Cardiff  twenty  days  over 
*  and  above  the  lay  days  and  ten  days  of  demurrage  in 
the  charter-party  mentioned :  that,  on  the  19th  of  Felh- 
ruary  the  ship  proceeded  to  Alexandria^  where  she 
arrived  on  the  10th  of  JuLy^  and  was  ready  to  unload 
on  the  ISth,  of  which  the  Defendant  had  notice;  but 
that  the  Defendant  detained  her  there  thirty  days  over 
and  above'  the  lay  days  and  the  ten  days  of  demurrage 
in  the  charter-party  mentioned.  Breach  ;  refusal  to  pay 
freight  and  primage  according  to  the  terms  of  the  charter- 
party,  or  the  sum  due  for  the  demurrage  of  the  ship  at 
Cardiff, 

There  were  also  general  counts  for  freight  and  the 
use  and  hire  of  the  ship. 

The  Defendant,  by  his  pleas,  traversed  the  making 
the  charter-party ;  his  request  and  consent  to  load  the 
ship  ^X.  Pembroke;  her  detention  there;  his  dispensing 
with  the  stipulation  relating  to  the  ship's  proceeding  at 
once  from  Pembroke  to  Cardiff;  the  proceeding  to  Car^- 
diff  with  convenient  speed ;  the  readiness  to  load  at 
Cardiff;  and  the  detention  at  Cardiff 2xA  Alexandria. 

There  was  also  a  plea  that,  by  mutual  consent  the 
charter-party  was  altered  in  this,  that  the  running  days 
should  commence  three  days  after  the  arrival  of  the  ship 
at  Cardiff;  and  that  she  arrived  there  on  the  9th  of 
January. 

At  the  trial,  before  Tindal  C.  J.,  it  appeared  that  on 
the  16th  of  December  the  Plaintiffs'  ship  was  at  Pern- 
broke^  where  she  took  in  a  part  of  her  cargo,  and 
remained  till  the  26th.  On  the  10th  of  January  fol- 
lowing, having  been  delayed  by  stormy  weather,  she 
arrived  at  Cardiff^  where  she  was  detained  forty  days, 
till  the  19th  of  February  ;  she  then  sailed  for  Alexandria  : 
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there  siVie  was  further  detained  for  ten  days.     The  de- 

tna^d  for  freight  was  settled  before  the  trial ;  and  the 

po\nt    in   dispute  was   twenty  days   claimed   for  de- 

*^^  Defendant  attempted  to  shew  that  the  taking  in 

^^8^  at  Pembroke  was  at  the  request  and  for  the  con- 

vemenceof  the  Plaintiffs ;  and  contended  that  they  could 

not  recover  for  the  ten  days  occupied  at  that  port   The 

J^V  found,  as  the  result  of  a  long  correspondence  be- 

^^een  the  parties,  that  the  ship  was  loaded  at  Pembroke 

at  the  Plaintiffs'  request,  but  with  the  Defendant's  con- 

^^t,  and  that  there  was  no  agreement  to  alter  the 

charter-party  in  the  manner  alleged  in  the  plea :  and 

"^e  ship  having  been  detained  altogether  twenty  days 

over  and  above  the  forty  running  days,  they  gave  a 

verdict  for  170/.,  being  70/.  for  ten  days'  demurrage,  at 

7/.  a  day,  as  provided  by  the  charter-party,  and  100/.  for 

Ae  other  ten  days. 


1838. 

Jackson 
Galloway. 


Talfourd  Serjt.  obtained  a  rule  nisi  to  reduce  the 
damages  by  the  amount  of  ten  days.  In  allowing 
twenty  days,  the  jury  must  have  included  the  ten  days 
>t  ^embrokej  which,  upon  this  state  of  the  pleadings  and 
fects,  they  ought  not  to  have  included. 

By  the  charter-party  the  running  days  were  to  com- 
mence at  Cardiff:  the  Plaintiffs  had  not  declared  that 
there  was   any  agreement  to  substitute  Pembroke  for 
^^^\ffi  but  had  merely  alleged  an  excuse  for  not  be- 
S^'^ning  to  load  at  Cardiff;  namely,  that  the  Defendant 
*^  requested  them  to  begin  loading  at  Pembroke  instead, 
^^d  had  dispensed  with  their  beginning  at  Cardiff:  that 
^gation,  however,  they  had  failed  to  prove ;  for  it  was 
the  Plaintiffs'  request,  not  at  the  Defendant's,  that  the 
^^^iing  commenced  at  Pembroke.     The  Defendant  only 
*isented.     The  jury,  therefore,  ought  to  have  been 
^'^ted  not  to  allow  any  lay  days  at  Pembroke. 
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1838. 
Jaokion 

V. 

Galloway. 


Wilde  Seijt,  who  shewed  cause,'  contended  that, 
after  the  finding  of  the  jury,  the  word  Pembroke  must 
be  considered  as  inserted  in  the  charter-party  instead  of 
Cardiff^  by  mutual  consent;  that  the  issue  upon  that 
head  bad  been,  in  substance,  established  by  the  Plainti£& ; 
for  if  the  parties  agreed,  it  was  immaterial  from  which 
of  them  the  request  proceeded ;  and  the  result  would  be 
to  leave  th^  charter-party  in  all  other  respects  the  same 
as  before ;  so  that  the  lay  days  ought  to  be  reckoned 
from  the  16th  of  December^  though  the  ship  was  partly 
loaded  at  Pembroke  instead  of  Cardiff. 


Talfburd  and  R.  V.  Richards^  in  support  of  the  rule, 
argued  that  the  loading  at  Pembroke  having  taken  place 
at  the  Plaintiffs'  request,  and,  it  might  thence  be  in- 
ferred, for  his  convenience,  the  Defendant's  assent  to 
that  request  did  not  amount  to  a  new  contract,  or 
authorise  the  Plaintiffs  to  reckon  their  lay  days  from 
Pembroke  instead  of  Cardiff. 


TiNDAL  C.  J.  The  question  is,  whether,  upon  the 
facts  proved  at  the  trial,  the  jury  have  done  wrong  in 
allowing  170Z.  damages.  The  contract  was  for  the 
Plaintiffs',  ship  to  proceed  to  Cardiff  to  take  in  a  cargo 
of  coals  and  iron,  and  therewith  to  proceed  to  Mex^ 
andria  :  forty  running  days  to  be  allowed  the  merchant 
for  loading  at  Cardiff  and  unloading  at  Alexandria^  to 
commence  on  the  16th  of  December;  and  ten  days  on 
demurrage  over  and  above  the  laying  days,  at  ?/•  a  day. 
The  question  is,  whether,  after  this  contract  was  entered 
into,  there  was  any  subsequent  agreement  to  vary  it  in 
any  respect,  and  what  was  the  effect  of  such  variation. 
It  appears  that,  after  the  contract  was  entered  into,  a 
correspondence  took  place  between  the  parties,  the 
result  of  which  was  that,  at  the  instance  of  the  Plaintiffi, 
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and  witli  the  consent  of  the  Defendant,  the  coals  were        18  88* 

to  be  ^aken  on  board  at  Pembroke  instead  of  Cardiff.       

The  Defendant  says  that  this  was  no  alteration  of  the  Jaomoi* 
oontracti  but  merely  a  request  made  on  the  part  of  the  Galloway. 
Plaintiffi  for  their  own  convenience,  and  acquiesced  in 
by  the  Defendant.  I  am  not  subtle  enough  to  dis« 
tinguish  that  from  an  alteration  of  the  contract.  Every 
contract  consists  of  a  request  on  one^side,  and  an  assent 
on  the  other. 

I  think,  therefore,  that  there  was  an  agreement  to 

vary  the  contract  to  a  certain  extent,  that  is,  to  take  in 

the  coals  at  Pembroke  instead  of  Cardiff;    and  then 

comes  the  question,  whether  the  shipowner  is  entitled 

to  reckon  lay  days  while  the  ship  was  lying  at  Pembroke. 

1*he   Defendant  contends  that  the  agreement  to  sub- 

•titute  Pembroke  for  Cardiff  did  not  convey  any  right 

to  charge  for  lay  days  at  Pembroke,  and  that  I  ought  so 

^▼e  directed  the  jury.     But  it  seemed  to  me  that  the 

mere  substitution  of  Pembroke  for  Cardiff  left  the  rest 

of  the  charter-party  as  it  stood  before ;  and,  according 

to  the  charter-party,  the  lay  days  were  to  be  reckoned 

from  the  16th  of  December,  wherever  the  ship  might  be 

stationed.     Suppose  the  case  of  an  agreement  with  a 

builder :  an  alteration  as  to  any  details  in  the  structure 

would  not  discharge  the  builder  from  being  called  on 

to  carry  into  effect  the  rest  of  the  contract  according  to 

the  original  agreement     When,  therefere,  these  parties 

came  to  an  agreement  to  load  the  coals  at  Pembroke 

instead  of  Cardiff,  the  lay  days  must  be  reckoned  from 

the  l6th  of  December,  at  Pembroke,  as  if  the  vessel  had 

b^n  at  Cardiff.     If  it  had  been  shewn  that  there  had 

been  any  delay  on  the  part  of  the  captain,  the  decision 

migbt  have  been  different ;  but  no  suggestion  of  that 

^^  was  made  on  the  part  of  the  Defendant :  this  rule, 

^^fore,  must  be  discharged. 
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18S8.  Vaughan  J.     The  jury  have  found,  properly,  that 

the  Defendant  assented  to  the  Plaintiffs'  request  to  take 

Jackson      |.jjg  coals  on  board  at  Pembroke  instead  of  Cardiff.    The 
Galloway,    effect  of  that  agreement  is  to  substitute  Pembroke  for 
Cardiff.^  but  to  leave  the  lay  days  to  be  reckoned  from 
the  1 6th  of  December^  as  before, 

BosANQUET  J.  As  to  the  argument  that  there  was 
no  agreement  to  alter  the  charter-party,  a  request  on 
one  side,  coupled  with  an  assent  on  the  other,  is  Lord 
Colc^s  aggregatio  mentium  which  constitutes  an  agree- 
ment. The  effect  of  that  agreement  is  to  substitute 
Pehbroke  in  the  charter-party  for  Cardiff^  but  not  to 
alter  the  stipulation  with  respect  to  the  lay  days. 

CoLTMAN  J.  I  think  the  case  was  rightly  left  to  the 
jury,  and  rightly  decided  by  them.  When  it  is  found 
that  the  loading  at  Pembroke  was  assented  to  by  the 
Defendant,  it  follows  that  he  impliedly  assented  to 
reckon  the  lay  days  from  Pembroke  also. 

Rule  discharged. 


Nov.  16.     Fergusson  and  Another,  Assignees  of  W.  H. 

Bullock,  a  Bankrupt,  v.  Norman. 

A  pawn-  T^HIS  was  an  action  of  iraoer^  brought  by  the  as- 

in  taki'nir    '  signees  of  a  bankrupt ;    the   Defendant  pleaded 

pledges^  omiu  not  guilty ;  and  the  case  having  been  referred  to  arbi- 

to  pursue  the  tration  under  an  order  of  Nisi  Prius^  the  arbitrator 

course  re» 

quired  by        found   specially   for   the  opinion   of  the   Court,   that 

S9  &  40  G.S.  the  Plaintiffs  were  the  assignees  of  the  estate  and  effects 
c.^,  «.6., 

acquires  no  property  in  the  pledges^  and  cannot  maintain  a  lien  on  them  against 
the  assignees  of  a  pawner  who  afterwards  becomes  bankrupt. 
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of  William  Henry  BvUock^  a  bankrupt^  under  a  Jtat 

issued  on  the  8th  of  February  1 834-9  upon  an  act  of 

bankruptcy    committed    the   27th   of  January   1834 ; 

thsx  the  bankrupt  carried  on  the  business  of  a  tailor ; 

and  from  the  1st  of  November  1831,  to  the  29th  of 

September  1832,  resided  at  No.  5.  South  Place,  Pindico  ; 

and  from  the  29th  of  September  1832,  to  the  time  of  his 

bankruptcy,    at    No.  56.   Rupert    Street,    Haymarket. 

^bile  living  at  both  those  places  he  was  a  housekeeper. 

Pmlico  is  the  out  ward  of  St,  George,  Hanover  Square, 

and  embraces  a  district  about  four  miles  round.     It  is 

^^    populous,    and    contains    many  streets,    houses, 

places,  courts,  and  squares.     The  Defendant  was  a 

pawnbroker,  living  at  No.  51.  Princess  Street,  Leicester 

SjU€M9-f^  where  he  had   carried   on   business  for  some 

years  previously  to  the  1st  of  November  1831,  and  from 

thence  to  the  present  time.  Between  the  1st  of  November 

1831,  and  the  27th  of  November  1833,  the  bankrupt 

nimself,  on  different  occasions,  amounting  altogether  to 

l^^^   pledged  with  the  Defendant,  as  a  pawnbroker, 

various  articles  of  property,  in  some  few  cases  for  more 

thai^  5s.,  and  not  exceeding  105.,  but  in  the  great  ma- 

jorit^y  of  cases  for  more  than   10;.:  of  those  pledges, 

sisty  were  at  the  time  of  the  action  in  tlie  possession  of 

the    Defendant,  upon  which  the  sum  of  80/.  145.  11^. 

had  been  advanced  by  the  Defendant,  and  were  of  the 

^ue  of  100/.;  and  the  remaining  eighty-two,  upon 

vl^ich  the  sum  of  124-/.  105.  5d.  had  been  advanced  by 

the  Defendant,  had  been  sold  from  time  to  time  after 

^^  expiration  of  a  year  from  the  time  they  were  re- 

^P^tively  pledged,  and  before  the  27th  of  Novetnber 

*^33 :  such  of  them  as  were  pledged  for  more  than 

IDs.  y^eve  sold  by  auction ;  and  were  altogether  of  the 

^'le  of  1 55L  6s.  2d.     The  whole  of  the  property  so 

P^^ged  belonged  to  the  bankrupt ;  and  on  the  24th  of 

^^  1834,  before  the  commencement  of  this  action,  the 
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Plaintifis  required  the  Defendant  to  deliver  the  whole 
up  to  them,  which  the  Defendant  refused  to  do.  The 
Defendant,  pursuant  to  the  statute  39  &  40  G.  3.  r.  99. 
5.  6.,  kept  separate  books,  some  for  the  entry  of  pledges 
exceeding  5s.,  but  not  exceeding  105.,  and  others  for 
pledges  above  105.:  in  all  the  entries  in  those  books, 
and  also  in  the  notes  or  duplicates  given  by  the  Defend- 
ant to  the  bankrupt  at  the  time  of  pledging,  the  De- 
fendant had  in  every  instance  inserted  the  name  of 
Beeves  as  the  name  of  the  person  by  whom  the  goods 
were  pledged :  the  name  of  the  bankrupt  no  where 
appeared. 

If  the  Court  should  be  of  opinion  that  the  Plaintiflfs 
were  entitled  to  recover  by  reason  of  that  misdescrip- 
tion, the  arbitrator  assessed  their  damages  at  255L  6s*  2d. 

The  Defendant  had  written  Pimlico  only,  as  the  place 
of  abode  of  the  owner  of  the  goods  pledged,  as  well  in 
the  entries  in  the  books,  as  in  the  duplicates  given  to  the 
bankrupt  at  the  time  of  pledging. 

If  the  Court  should  be  of  opinion  that  the  Plaintiffs 
were  entitled  to  recover  by  reason  of  that  ground  of 
objection,  the  arbitrator  assessed  their  damages  at 
255/.  6s.  2d. 

In  every  case  of  the  entry  of  a  pledge  in  the  Defend- 
ant's books,  the  letter  L.  (for  lodget)  was  uniformly 
inserted,  and  not  the  letter  H.  (for  housekeeper),  ex- 
cept in  nine  cases,  when  neither  the  letter  Lf  nor  H. 
was  inserted.  If  the  Court  should  he  of  opinion  that 
the  Plaintiffs  were  entitled  to  recover,  by  reason  of  the 
insertion  of  the  letter  L.  in  the  books,  instead  of  the 
letter  H.,  the  arbitrator  assessed  the  Plaintiffs'  damages 
at  251/.  65.  7^.;  and  if  the  Plaintiffs  were  entitled  to 
recover  in  the  above  nine  cases,  where  neither  the  letter 
L.  nor  H.  was  inserted  in  the  books,  the  arbitrator  as- 
sessed the  Plaintiffs'  damages  at  3/.  1 95.  7^* 

Among  the  duplicates  given  to  the  bankrupt  at  the 
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tiok^  of  making  the  pledge,  there  were  fifty-five  which 
bB^  the  letter  L.  and  not  the  letter  H. ;  and  the  value 
of  tthe  property  mentioned  in  those  duplicates  was 
lO^^^,;  there  were  also  sixty-seven  duplicates  which 
neither  the  letter  L.  nor  H.,  and  the  property 
tioned  on  those  last-mentioned  duplicates  was  of 
iJni^  value  of  74/.  4*.  6(L,  upon  which  the  sum  of 
64iC«  Ss*  9d.  had  been  advanced  by  the  Defendant;  part 
of  ^hich  property,  of  the  value  of  60i  9s.  6i,  had  been 
sold;  and  the  remainder,  of  the  value  of  14/.  l5.,  still 
Temabed  in  the  Defendant's  possession.  In  seven  of 
tile  before-mentioned  nine  cases,  the  duplicates  bore  the 
letter  L. ;  and  the  property  so  pledged  was  of  the  value 
of  SL  Os.  Td.\  and  in  the  remaining  two  cases,  the  du- 
plicates had  neither  the  letter  L.  nor  H.,  and  the  value 
of  the  property  in  those  two  instances  was  195. 

The  bankrupt,  on  the  24th  of  April  18SS  pledged 
some  cloth  for  105.  li.,  which  was  not  entered  in  the 
book  kept  for  entry  of  pledges  above  lOs.,  and  the 
duplicate  of  it,  when  given  by  the  Defendant  to  the 
bankrupt,  bore  no  number :  the  value  of  that  cloth  was 
\0u  5d.f  and  it  was  still  in  the  Defendant's  possession; 
and. 

If  the  Court  should  be  of  opinion  that  the  Plaintiffs 
were  entitled  to  recover  in  respect  of  that  item,  the 
arbitrator  assessed  the  damages  in  respect  thereof,  at 
10s.  5(L 

Before  any  money  was  lent  or  advanced  upon  any 
one  of  the  said  pawnings,  the  Defendant  did,  upon  every 
occasion  of  such  pawnings,  make  the  inquiry  as  directed 
by  the  act  of  parliament,  except  in  the  two  cases  where 
neither  the  letter  L.  nor  H.  appeared  upon  the  dupli- 
cates, or  was  inserted  in  the  entries  in  the  books.  The 
Defendant  was  informed  in  every  instance  by  the  person 
pledging,  that  his  name  was  Beeves,  and  that  he  resided 
at  PimUoH  but  not  ia  any  street,  place,  or  square,  or 
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house  with  a  number ;  and  also,  that  he  was  a  lodger, 
except  in  the  two  cases  above-mentioned. 

Barstffw^  for  the  Plaintiflfe.  The  Pawnbrokers'  Act, 
39  &  40  G.  3.  c.  99.  5.  6.,  enacts,  that  the  pawnbroker, 
before  advancing  any  money  on  a  pledge,  shall  enter  a 
description  of  the  goods  in  a  book ;  the  name  of  the 
person  pawning  them;  the  name  of  the  street  and 
number  of  the  house  in  which  such  person  shall  abide, 
and  whether  lodger  or  keeper  of  the  same;  using  the 
letters  L.  and  H.  for  that  purpose;  the  name  and  abode 
of  the  owner  of  the  goods,  according  to  the  information 
of  the  person  pawning :  into  all  which  circumstances  the 
pawnbroker  is  required  to  inquire :  that  he  shall  number 
each  entry ;  and  upon  taking  the  pledge  shall  give  to  the 
party  pledging  a  memorandum  corresponding  with  the  en- 
try. In  the  nine  cases,  therefore,  in  which  the  Defendant 
has  entirely  omitted  in  his  books  the  letters  L.  and  H. ; 
in  the  sixty-seven  in  which  there  have  been  omissions 
in  the  duplicates,  and  in  the  single  case  entirely  omitted 
in  his  books,  the  Defendant  having  violated  the  injunc- 
tions of  the  statute,  acquired  no  property  in  ttie  goods 
as  against  the  Plaintiffs,  and  can  establish  no  lien.  Obe- 
dience to  those  injunctions  being  required  before  the 
advance  of  any  money,  neglect  of  the  condition  prece- 
dent renders  the  contract  void ;  and  this,  notwithstand- 
ing the  disobedience  is  visited  with  a  penalty  under 
5.  26.;  for  the  object  of  the  act  was  general,  to  prevent 
depredation,  by  rendering  detection  easy ;  and  in  Bart^ 
left  V.  Vincr(a)  it  is  laid  down,  that  every  contract 
contrary  to  a  statute  is  void.  In  Law  v.  Hodson  (i) 
it  was  held  that  the  statute  17G.  3.  c.  42.,  which  re- 
quires bricks  for  sale  to  be  of  certain  dimensions,  and 
gives  a  penalty  for  the  breach  of  that  regulation,  being 
passed  to  protect  the  buyer  against  the  fraud  of  the 

(a)  Carih.252.  (6^  11  East,  300. 
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tutable  size,  unknown  to  the  buyer,  the  seller  cannot       

recover  the  value  of  them.     And  since  the  case  of    "'*<*^"«>^ 
Forster  v.  Taylor  (a),  it  may  be  safely  advanced  as  a     Norxak. 
general  proposition,  that  an  act  forbidden  to  be  done, 
under  a  penalty,  is  in  legal  effect  absolutely  prohibited, 
and  that  the  prohibition  exists  whether  the  penalty  be 
introduced  in  a  statute  passed  for  a  financial  object, 
or  for  the  general  protection  of  society.     So  in  Cope 
T.  Sooolafids  {b)  it  was  held  that  a  broker  could  not 
maintain  an  action  for  work  and  labour,  and  commis- 
Aon  for  buying  and  selling  stock,  &c.,   unless  duly 
licensed  by  the  mayor  and  aldermen  of  the  city  of 
Lmdorty  pursuant  to  6  Annej  c,  16.     In  Armstrong  v. 
Armstrong  (c)  Lord   Brougham  C.  said,   **  If  a  person 
agrees  with   another  to  be  a  secret  partner  in   the 
business  of  a  pawnbroker,  he  agrees  to  do  that  which 
is  illegal  and  punishable  by  the  S9  &  40  G.  S.  c.  99., 
>Q  act  containing  provisions  highly  beneficial,  and  bring- 
ing the  trade  in  question  under  regulations  which  are 
''holesome  to  the  community,  inasmuch  as  they  prevent 
™€  abuse  of  such  traffic ;  regulations  which  will  never 
"®  objected  to  by  the  respectable  part  of  the  body  con- 
^•^ed  in  carrying  the  trade  on,  and  which  only  affect 
*"Ose  whom  the  police  ought  to  watch  over."     And  in 
*®  respect  there  is  no  difference  between  seeking  to 
^force  a  contract,  and  asserting  a  [claim  to  a  lien ;  for 
^^ztoy  V.  GwiUim  (d),  which  seemed  to  countenance 
^*i  a  distinction,  has  been  overruled  by  IVood  v.  Grim" 
^^^  ^e)  and  Hargreaves  v.  Hutchinson,  {g) 

^etersdorffy  for  the  Defendant     There  is  nothing  in 
^^  case  to  shew  that  the  Defendant  took  more  than 

(«)  5B.6s AdoL  887.  (d)  1  T.R.I 53. 

1^5  2  Mee9.  ^  Welsh.  149-  (c)  10  B.S^C.  679. 

(c)  3  Myhie  ^  K.  64.  (g)  2  AdoL  3^  Ell  12 
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5  per  cent  interest;  and  unless  be  did,  he  is  exemptedf 
by  sect  30.^  from  observance  of  the  formalities  pre» 
scribed  by  sect.  6.  It  is  the  province  of  a  jury  to  say 
what  was  the  nature  of  the  contract ;  Tregoning  v.  jU^ 
tenboraugh,  {a) 

But  even  if  he  were  lending  money  in  the  capacity  of 
a  pawnbroker,  he  has  his  lien  on  the  goods  for  the 
money  advanced,  notwithstanding  he  may  have  fiuled 
to  observe  the  regulations  prescribed  by  sect  6*  Even 
where  a  claim  is  barred  by  the  Statute  of  Limitations, 
it  has  been  held  that  the  creditor  may  still  avail  himself 
of  a  right  of  lien ;  Higgins  v.  Scott  (&),  Nicholson  ▼• 
Chapman,  (c)  The  right  to  enforce  a  contract,  there* 
fore,  and  the  right  to  insist  on  a  lien,  are  not  co- 
relative  and  co-extensive.  It  is  true  a  lien  cannot 
arise  on  a  tortious  taking :  but  these  goods  were  taken 
on  an  advance  of  money ;  and  an  illegal  act,  collateral 
to  the  loan,  will  not  deprive  the  lender  of  his  secu- 
rities. Thus  in  Kerrison  v.  Cole  (cQ,  it  was  held  that 
though  a  bill  of  sale  for  transferring  the  property 
in  a  ship  by  way  of  mortgage  might  be  void  as  such, 
for  want  of  reciting  the  certificate  of  registry  therein,  as 
required  by  the  statute  26  6.3.  c.  6.  5.17.,  yet  the 
mortgagor  might  be  sued  upon  his  personal  covenant 
contained  in  the  same  instrument,  for  the  repayment  of 
the  money  lent  So,  in  Readshaw  v.  Solders  {e)^  a  co- 
venant in  an  annuity  deed,  made  prior  to  the  statute 
46  G.  3.  c.  65.  s.  115.,  which  statute  had  a  retrospective 
operation, — whereby  the  grantor  of  the  annuity  cove* 
nanted  to  pay  the  same  on  the  days  and  times  specified, 
without  any  deduction  in  respect  of  the  then  present  or 
any  future  property  tax,— -was held  to  be  void  in  respect 


(a)  7Bingh.97. 
(6)  2B.^  Adol.  41 S. 
(c)  2H.Bl.254t. 


(d)  8  East,  231. 
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d  stj  obligations  on  the  grantor  not  to  deduct  the  pro- 

p^^'^jr  tazi  but  not  in  respect  of  the  payment  of  the 

•0*=^  ^tjTf  subject  to  such  deduction ;   and  in  Mouyz  y« 

l^^Ju  (a),  where»  in  a  deed  of  grant  of  a  rent-charge 

by    A  rector  out  of  his  benefice,  the  grantor  also  cove- 

n^^^ted  personally  to  pay  the  rent-charge,  and  gave  a 

^^rnnt  of  attorney  to  confess  judgment  as  a  collateral 

•^^Kiirity  for  payment,  the  Court  refused  to  order  the 

d^eds  to  be  delivered  up  to  be  cancelled. 

The  cases  in  which  the  Courts  have  held  a  non-ob« 
senrance  of  a  statute  to  constitute  a  forfeiture  of  goods, 
or  an  avoidance  of  a  contract,  are  cases  in  which  such 
lias  appeared  to  be  the  intention  of  the  Legislature ;  those 
cases  are  referred  to  in  Cope  v.  Bawlands ;  but  in  the 
present  act,  firom  the  circumstance  that,  under  sect  11., 
perscms  buying  or  taking  in  pledge  unfinished  goods,  or 
linen  or  apparel  intrusted  to  others  to  wash  or  mend,  are 
lo  forfeit  double  the  sum  lent,  and  to  restore  the  goods, 
and  under  sect  IS«,  where  goods  are  unlawfully  pawned, 
the  pawnbroker  is  to  restore  them,  while  no  such  pro-* 
visbn  is  made  in  sect  6.,  it  may  be  inferred  that  it  was 
not  the  intention  of  the  Legislature  to  avoid  the  con- 
tract)  or  deprive  the  pawnbroker  of  his  lien  for  an  omis- 
sion to  observe  the  formalities  prescribed  in  sect  6. 
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Bantam^  in  reply.  It  sufficiently  appears,  from  the 
fiicts  found  by  the  arbitrator,  and  the  language  used, 
that  the  Defendant  took  these  goods  in  the  capacity  of 
a  pawnbroker ;  and  then,  in  order  to  found  a  right  of 
lien,  there  must  be  a  legal  contract,  which  here  there 
was  not,  for  want  of  observing  the  conditions  precedent 
to  its  validity.  In  none  of  the  cases  cited  for  the  De- 
fendant was  the  contract,  as  here,  void  ab  initio, 

(a)  BT.R.  411. 
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TiNDAL  C.  J.  It  appears  to  me  in  this  case,  that  all 
the  contracts  which  were  entered  into  between  the 
parties  who  pledged  goods  and  the  pawnbroker,  in 
which  the  requbites  prescribed  by  the  sixth  section  of 
the  Pawnbrokers'  Act  were  not  observed,  are  to  be  held 
void.  Upon  looking  at  that  section,  the  requisites  that 
are  made  necessary  are  those  that  are  to  precede  the 
contract,  and  to  accompany  and  make  it  out :  they  are 
not,  as  has  been  contended,  collateral'  to  the  contract 
itself.  A  distinction  may  easily  be  drawn  as  to  those 
duties  imposed  on  the  pawnbroker  which  are  entirely 
collateral  to  the  individual  contract;  and  it  would  be 
too  much  to  say,  because  he  had  not  observed  the 
enactment  of  the  statute  in  such  matters,  that  therefore 
the  contract  made  by  him  should  be  void.  Suppose  an 
instance  in  which  his  name  was  required  to  be  put  up 
over  the  door,  and  some  mistake  had  been  made.  A 
penalty  is  given  for  not  putting  up  the  name ;  but  it 
would  not  follow  that  contracts  entered  into  by  an 
individual  whose  name  had  been  incorrecdy  spelled, 
would  be  therefore  void.  However,  when  we  look  at 
the  present  section,  the  case  is  extremely  simple :  it 
enacts,  that  every  person  who,  after  die  commencement 
of  this  act,  shall,  by  way  of  pawn  or  pledge,  take  from 
any  person  whatsoever  goods  or  chattels  of  any  kind 
soever,  whereon  shall  be  lent  any  sum  exceeding  5s^ 
shall  forthwith,  and  before  he  shall  make,  advance,  or 
lend  any  money  on  such  pawn  or  pledge,  enter  the  same 
in  a  book  in  a  particular  manner.  Then  it  goes  on 
to  describe  other  duties  to  be  performed ;  some  of  which 
are  to  inquire  the  place  of  abode  of  the  party  who 
brings  the  goods,  whether  he  be  a  lodger  or  house- 
keeper, and  to  put  a  certain  mark  according  to  the 
fact,  H.  or  Z^.,  on  entering  the  loan.  And  it  goes  on  to 
direct  that  the  pawnbroker  shall,  at  the  time  of  taking 
any  pawn  or  pledge,  give  a  duplicate  in  the  manner  ther^ 
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pointed  out  It  appears,  therefore^  that  there  are  acts  to 
be  done  by  the  pawnbroker  before  and  at  the  time  of 
eDtexing  into  the  contract ;  and  it  is  quite  evident  that 
tbe  statute  was  passed  not  only  for  the  purpose  of  pro* 
tectiiig  the  numerous  parties  who  borrow  money  on 
small  pledges,  but  also  the  public,  against  frauds  com- 
initted  on  third  persons,  the  real  owners  of  goods,  by 
pledging  their  property  without  their  consent ;  for  the 
pawnbrokers'  entries  would  facilitate  the  detection  of  any 
fhud  or  robberies  so  committed.    This,  therefore,  being 
tbe  object  and  intention  of  the  Legislature,  and  the  re* 
qnisites  being  such  as  are  to  be  performed  at  the  time 
ofg  and  previously  to,  entering  into  the  contract,  I  think 
the  contract  must  be  held  to  be  void,  notwithstanding 
there  are  specific  penalties  for  the  omission  of  such 
requisites.     The  late  case  of  Cope  v.  Rowlands  is  com- 
pletely in  point,  and  reviews  all  the  preceding  cases, 
b^inning  with  Bartlett  v.  Viner^  which  alone  would  be 
sufficient  to  determine  the  present  case. 

Then  comes  the  question,  whether,  though  the  con- 
tract itself  be  void,  the  party  may  not  have  a  lien  on 
tbe  goods. 

But  a  lien  can  only  arise  in  one  of  three  ways ;  either 
by  an  express  contract ;  by  a  general  course  of  dealing 
ia  the  trade  in  which  the  lien  is  set  up ;  or  from  the 
particular  circumstance  of  the  dealing  between  the  par- 
ties. The  two  first  are  out  of  the  question  here ;  and 
there  is  nothing  in  the  dealing  between  the  parties  but 
the  ordinary  circumstances  between  pawner  and  pawnee. 
So  that  it  comes  round  to  this,  that,  if  the  contract  be 
void,  the  lien  is  void  also;  and  I  see  no  ground  on 
which  the  right  of  the  pawnbroker  to  resist  this  action 
can  be  set  up. 

It  is  said  that  there  are  some  cases  in  which,  though 
the  contract  has  been  held  to  be  void,  a  party  has  been 
allowed  to  recover  on  it ;  as  in  Kerrison  v.  Cole  and 
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Mom/^  V.  Z>^^.  la  Kerrison  v.  Cbf^  a  mortgage  wai 
given  on  a  ship,  without  reciting  the  certificate  oJ 
registry,  under  the  Registry  Act ;  and  it  was  held  thai 
there  was  nothing  in  that  circumstance  to  impeach  f 
bondjide  loan  of  money  at  legal  interest;  that  thougb 
the  security  given  on  the  ship  was  invalid,  yet  thai 
the  common  law  contract  for  money  lent  and  interest  tc 
be  paid,  might  still  be  enforced.  In  the  same  way,  in 
the  case  of  Mow/s  v.  Leakey  though  the  statute  of  Elixa* 
beth  made  void  the  contract  as  to  the  ecclesiastical  bene- 
fice, yet  the  repayment  of  the  money  might  be  enforced 
at  common  law,  notwithstanding  the  party  had  lost  the 
security  of  the  benefice.  So,  in  the  present  case,  if  there 
had  been  any  other  contract  which  could  have  been  set 
up  and  acted  upon  as  a  legal  contract,  it  would  have 
fallen  within  the  principle  of  those  cases ;  but  there  ii 
no  contract  here  except  that  which  was  entered  intc 
under  the  purview  of  this  act,  and  which  is  void  foi 
the  reasons  I  have  stated.  I  think,  therefore,  that  the 
Plaintiffs  are  entitled  to  recover  so  much  of  these  goodi 
as  are  subject  to  the  specific  objections  which  have  been 
pointed  out. 


Vaughan  J.  I  am  of  the  same  opinion.  Upon  the 
true  construction  of  the  Pawnbrokers'  Act,  and  the  au< 
thority  of  decided  cases,  we  cannot  hold  that  the  De 
fendant  has  any  lien.  It  is  urged,  on  the  part  of  th< 
Defendant,  that  he  has  his  lien,  because,  in  the  firsi 
place,  it  does  not  appear  that  he  has  been  acting  as  f 
pawnbroker ;  and  the  thirtieth  section  of  the  act  of  par 
liament  declares  that  the  act  shall  not  be  construed  tc 
extend  to  any  person  who  shall  lend  any  money  on  i 
pledge  at  the  rate  of  5  per  cent.  But,  on  looking  at  thi 
manner  in  which  the  case  is  stated,  it  does  not  appeaj 
there  has  been  a  single  instance  in  which  the  pledgi 
has  been  redeemable  on  the  terms  of  paying  5  per  cent 
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t0terest  Then,  the  sixth  section  appears  to  me  to  create 
a  c^\^ar  condition  precedent ;  the  pawnbroker  must  com- 
pMf  with  the  requisites  of  that  section  before  he  can  ac- 
^L^^  any  right  to  make  any  legal  contract.     As  he  has 
w^ed  to  do  so,  the  question  arises,  what  is  the  effect  of 
ws  violation  of  the  statute  ?    Is  it  simply  that  the  party 
u  to  be  subject  to  a  penalty,  and  still  to  retain  his  lien  ? 
But  how  could  he  acquire  a  lien  if  the  contract  were  an 
nilgai  contract  ?    The  case  cannot  be  distinguished  in 
principle  from  that  of  Cope  v.  Rowlands.     In  the  case  of 
the  butter  contract,  where  particular  penalties  were  in- 
flicted dn  parties  for  not  marking  their  casks  or  pack- 
ages with  their  names,  it  was  contended  that  though 
they  might  be  subject  to  the  penalty,  yet  the  con- 
tract  was   not  void,   and   that    they  might   maintain 
their  action  for  the  price  of  the  butter;  but  the  Court 
of  Queen's  Bench  held  that  the  provision  which  re- 
quired the  vessel  to  be  branded  with  the  vendor's  name, 
being  passed  for  the  protection  of  the  public  against 
fraud,  indirectly  prohibited  the  sale  of  butter  in  vessels 
which  were  not  properly  marked ;  and  that  the  contract 
of  sale  was  void,  though  the  party  might  also  be  liable 
to  a  penalty.     It  appears  to  me,  therefore,  on  the  prin- 
ciple of  the  cases  already  decided,  and  the  provisions  of 
this  act  of  parliament,  that  no  right  of  property  passed 
to  the  pawnbroker  under  the  circumstances  of  this  case  ; 
and  consequendy  that  he  had  no  lien. 
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BosANQUET  J.  I  am  of  the  same  opinion.  It  ap- 
pears to  me  to  be  clear,  by  the  statement  of  the  case, 
that  the  transactions  on  which  the  case  is  founded  were 
transactions  of  loan,  on  a  contract  of  pledge,  with  the 
Defendant,  as  a  pawnbroker ;  for  it  is  expressly  found 
that  the  bankrupt  himself,  on  different  occasions  ,amount- 
ing  to  142,  pledged  with  the  Defendant,  a.«  a  pawn- 
brokeTf  various  articles  of  property  for  certain  sums. 
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The  question  now  is,  whether  such  transactions  were 
or  were  not  valid.  The  sixth  section  of  the  act  shews 
the  express  intention  of  the  Legislature,  that,  wherever 
any  property  is  taken  in  pawn  by  a  pawnbroker  for  the 
loan  of  money,  a  certain  course  shall  be  pursued ;  and 
unless  that  course  be  pursued,  the  contract  is  prohibited 
by  law.  Being  prohibited  by  law,  it  is  void,  whether 
there  be  or  be  not  any  particular  penalty  annexed  to 
it.  If  the  transaction  itself  becomes  illegal,  this  conse- 
quence necessarily  follows,  as  it  appears  to  me,  that  no 
property  can  pass  to  the  pawnbroker  in  the  thing 
pledged.  If  no  property  can  pass  in  the  pledge,  then 
the  property  remains  in  the  pawner,  and  he  will  be 
entitled  to  recover.  There  may  be  cases,  undoubt- 
edly, in  which  that  which  is  prohibited  is  collateral  to 
the  subject  of  the  contract ;  but  it  is  unnecessary  now 
to  define  to  what  extent  that  doctrine  may  go,  for  it 
appears  to  me  sufficient  in  the  present  case  to  say,  that 
what  the  act  requires  here  is  expressly  directed  by  the 
Legislature  to  accompany  the  contract.  Under  these 
circumstances,  I  think  that  the  Plaintiffs  are  entitled  to 
recover. 


CoLTMAN  J.  The  Defendant  must  be  considered  to 
have  received  the  goods  as  a  pawnbroker.  Now  a 
pawnbroker  is  a  person  who  lends  money  on  usurious 
interest,  and  on  interest  which  prima  facie  Would  be 
illegal.  The  contract  which  he  makes  and  enters  into 
could  not  be  enforced  except  on  the  foundation  that  he 
complied  with  the  requisites  of  the  act  of  parliament. 
But,  not  to  put  it  on  that  which  might  be  considered  a 
strict  ground  to  go  upon,  it  appears  to  me  that  the 
express  terms  of  the  sixth  clause  make  a  compliance 
with  its  regulations  a  condition  precedent  to  be  per- 
formed before  the  pawnbroker  can  lend  his  money;  and, 
if  he  fails  to  do  that,  he  becomes  liable  to  the  penalties 
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imposed  by  the  twenty-sixth  section.  The  Court,  in 
IjreDeral,  is  not  forward  to  consider  a  matter  as  a  con- 
dition  precedent,  unless  it  be  expressly  made  so.  Here 
in  terms  it  is  made  so.  The  act  has  prohibited  the 
loan  to  be  made  until  the  preceding  regulations  have 
been  complied  with.  Therefore,  it  appears  to  me,  that 
in  this  case  the  contract  was  invalid,  and  that  the  Plain- 
tifls  are  entitled  to  recover. 

Judgment  for  the  PlaintiiE>. 
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Wright  and    Others,   Assignees   of  Ross,  a     Nov.i6. 

Bankrupt,  t;.  Fearnley. 


npO  trover  for  goods,  the  Defendant  pleaded,  that 
after  Boss  became  bankrupt,  and  before  the  date  and 
issuing  of  the  fiat  against  him,  to  wit,  on  &c.,  he  de- 
livered to,  and  deposited  with  the  Defendant  the  goods 
and  chattels  in  the  declaration  mentioned,  in  consider- 
ation of  and  upon  certain  large  advances  of  money, 
amounting  to  2000^,  then  made  and  advanced  by  the 
Defendant  to  the  said  Boss  at  his  request,  upon  tlie 
delivery  and  deposit  of  the  said  goods  and  chattels  with 
the  Defendant,  to  secure  payment  to  the  Defendant  of 
such  advances  thereon;  that  the  goods  and  chattels 
were  delivered  to  and  deposited  with  the  Defendant, 
and  the  advances  were  made  by  him  thereon  bond  Jide^ 
and  without  any  notice  to  the  Defendant  so  dealing 
with  Boss  of  any  prior  act  of  bankruptcy,  or  any  act  of 
bankruptcy  committed  by  Boss  at  the  time  of  the  De- 
fendant so  dealing  with  him :  and  because  the  advances 
so  made  by  the  Defendant  had  always  since  been,  and 
still  were,  unpaid  and  owing  to  the  Defendant,  he,  at 
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the  sidd  time  when,  Sec.,  detained  the  said  goods  and 
chattels  to  secure  the  repayment  of  such  sums  of  money 
by  him  advanced  on  the  deposit,  with  him,  of  the  said 
goods  and  chattels,  as  he  lawfully  might  for  the  cause 
aforesaid;  which  was  the  said  supposed  conversion 
in  the  declaration  mentioned ;  and  that,  the  Defendant 
was  ready  to  verify,  &c. 

Replication,  that  the  advances  in  the  plea  mentioned 
were  made  by  the  Defendant  to  Ross,  and  the  goods 
and  chattels  were  delivered  to  and  deposited  with  the 
Defendant  by  Boss^  after  he  became  bankrupt,  and 
within  two  calendar  months  before  the  issuing  of  the 
fiat  against  him,  under  which  the  Plaintiffs  were  as- 
signees ;  and  that,  the  Plaintiffs  were  ready  to  verify. 

Rejoinder,  that  Ross  did  not,  nor  did  the  Plaintifls, 
at  any  time  tender  or  offer  to  pay  to  the  Defendant  the 
said  advances  of  money  in  the  plea  mentioned,  or  any 
part  thereof,  and  the  same  remained  and  were  wholly 
unsatisfied  and  unpaid  to  the  Defendant ;  and  that^  the 
Defendant  was  ready  to  verify. 

Demurrer  and  Joinder. 


Tomlinson^  for  the  Plaintiffs.  The  Defendant,  by 
pleading  over,  has  admitted  that  the  goods  were  de- 
posited within  two  months  before  the  fiat:  his  case, 
therefore,  cannot  fall  within  the  eighty-first  section  of 
6  G.  4.  c.  16.,  which  protects  contracts,  dealings,  and 
transactions  with  any  bankrupt  made  and  entered  into 
more  than  two  months  before  the  fiat:  the  eighty-second 
section  enacts,  that  all  payments  bond,  Jlde  made  to  any 
bankrupt  before  the  issuing  of  the  fiat  shall  be  valid:  but 
an  advance  of  money  by  way  of  loan,  upon  a  deposit  of 
goods  as  a  security,  cannot  be  considered  as  a  payment 
within  that  section.      In   Cantuin  v.  De?tew{a\  one 


(a)  10  Bingh.  292. 
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BusuBf  having  committed  a  secret  act  of  bankruptcy, 
assigned  chattels  to  the  Defendant  as  a  security  for 
money  lent  him  by  the  Defendant,  in  trust,  to  permit 
RuueU  to  use  them  till  March  18S8;  and  then  to  sell 
them  in  discharge  of  the  debt,  if  unpaid.  In  October 
1889,  within  two  months  of  that  assignment,  a  commis- 
sion of  bankruptcy  was  issued  against  ibiss^// .'  it  was  held, 
that  the  assignment  was  not  protected  by  the  eighty- 
second  section  of  6  G.  4.  c.  16. ;  and  Tindal  C.  J.  said, 
**  Here  there  was  no  payment  for  goods  sold  by  the 
bankrupt,  but  a  loan  of  money  on  a  pledge;  and,  if  that  be 
within  the  protection  of  section  82.,  the  bankrupt  might 
efiectnally  mortgage  all  his  estate  after  an  act  of  bank- 
rupt^.'' Oaselee  J.  —  **As  to  the  objection  that  this  was 
a  payment  protected  by  the  eighty-second  section  of 
the  statute,  I  understand  the  word  payment,  in  that 
dause,  to  apply  to  payment  of  a  debt,  and  not  to  a  loan 
of  money  upon  the  security  of  a  transfer  of  goods." 

And  the  case  is  rendered  clearer  by  reference  to 
former  statutes,  from  which  the  6  G.  4.  has  been  taken. 
Alderson  J.  says,  in  Carman  v.  Deneroj  <^The  act  of 
19  G.  S.  c.  82.  explains  what  is  meant  by  payment; 
after  reciting  the  injury  to  trade  and  credit  by  defeat- 
ing payments  made  after  secret  acts  of  bankruptcy,  it 
enacts,  ^  that  no  person  who  is  or  shall  be  really  and 
bon&Jlde  a  creditor  of  any  bankrupt,  for  or  in  respect 
of  goods  really  and  band  Jlde  sold  to  such  bankrupt,  or 
for  or  in  respect  of  any  bill  or  bills  of  exchange  really 
and  band  Jlde  drawn,  negotiated,  or  accepted  by  such 
bankrupt,  in  the  usual  and  ordinary  course  of  trade  and 
dealings  shall  be  liable  to  refund  or  repay  to  the  as- 
signee or  assignees  of  such  bankrupt's  estate  any  money 
which,  before  the  suing  forth  of  such  commission,  was 
really  and  bonajide^  and  in  the  usual  and  ordinary  course 
of  trade  and  dealing,  received  by  such  person  of  any 
such  bankrupt,  before  such  time  as  the  person  receiving 
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1838*       the  same  shall  know,  understand,  or  have  notice  that  he 

—       is  become  a  bankrupt,  or  that  he  is  in  insolvent  circum* 

Wbioht      stances.*      That  explains  what  is  meant  by  payments 

Fjeabmley*    niade  to  the  bankrupt."     Cask  v.  Young  (a)  and  Hill  v* 

Famell  (i),  which  may  be  cited  for  the  Defendant,  were 

not  cases  of  deposit  by  way  of  security  upon  the  advance 

of  a  loan,  but^  absolute  sales,  accompanied  with  bona 

fide  payments. 

Hi^ins^  for  the  Defendant.  Within  the  spirit  of  the 
statute,  which  should  receive  a  liberal  construction  in 
favour  oi  bond  fide  transactions,  this  was  a  payment  in  the 
ordinary  course  of  dealing,  and  protected  by  the  eighty- 
second  section.  Upon  the  principles  of  commercial  ex- 
change, the  bankrupt  purchased  the  Defendant's  money 
by  the  deposit  of  goods ;  and  in  such  exchange  every 
advance  is  a  payment  Thus,  in  Willis  v.  The  Bank  of 
England  (c),  the  giving  cash  for  a  bank  post-bill  was 
held  a  payment  under  the  eighty-second  section,  al- 
though some  days  must  elapse,  after  sight  of  the  bill» 
before  payment  of  it  can  be  demanded.  \Tindal  C.  J* 
Here,  the  absolute  property  in  the  goods  does  not  pass 
upon  the  deposit,  as  in  case  of  a  sale :  if  the  bailee  were 
to  sell  the  goods,  he  would  be  a  wrongdoer.  Unless 
words  are  to  lose  their  ordinary  meaning,  a  loan  is  not  a 
payment.]  In  Cannan  v.  Denew  the  goods  were  not  de- 
posited, as  here,  upon  the  advance  of  the  money,  but  were 
allowed  to  remain  in  the  possession  of  the  bankrupt,  so 
that  there  was  not  a  bondfide  transfer.  But  Woodbridge 
y.Swann  {d)  shews  that  the  protection  of  the  statute  is  not 
confined  to  payments  on  sales :  there,  after  the  bank- 
ruptcy of  one  of  two  partners,  the  solvent  partner,  think- 
ing the  firm  capable  of  paying  its  debts,  continued  the 

(a)  ^B.SfC.  413.  (c)  4  AdoL S;  EU.  2] . 

{h)  gS.S^C.  45.  (d)  4tB.^  Adol.  633. 
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^^i^ioess^  and  paid  partnership  money  into  a  banker's, 
^^  \}e   a.pplied  in  discharge  of  running  bills  of  the  firm, 
^^^s^\e    at  the  bank;  and  it  was  so  applied:  it  was 
l^e^A  that  that  payment,  having  been  made  bond  Jide^ 
3pd  Without  any  contemplation  of  bankruptcy  by  the 
solvent  partner,  was  valid  at  law.    And  in  Shaw  v.  J3a/« 
\ts  C^)  &  similar  transaction  was  held  protected  by  the 
eighty-second  section.     If  it  were  otherwise,  the  as* 
signees  of  a  bankrupt,  upon  a  recent  transaction,  might 
possess  themselves  of  the  money  the  bankrupt  had  re- 
creived  upon  the  deposit  of  the  goods,  and  then  recover 
the  value  of  the  goods  also,    fiut  Dixon  v.  Purse  (i) 
shews  that  the  doctrine  of  relation  to  the  act  of  bank- 
ruptcy is  not  so  severe :  for  there,  a  party  having  a  lien 
on  goods  of  a  bankrupt  in  his  hands,  and  another,  with- 
out knowledge  of  any  act  of  bankruptcy,  having  paid 
him  the  sum  for  which  he  had  a  lien,  and  having  ad- 
vanced a  fuither  sum  to  the  bankrupt  upon  those  goods 
which  were  delivered  to  him,  it  was  held  that  trover 
would  not  lie  by  the  assignees.     It  is  in  the  same  spirit 
that,  under  the  forty-seventh  section,  a  bondjide  creditor 
is  admitted  to  proof,  notwithstanding  a  previous  secret 
act  of  bankruptcy. 

And,  under  the  equity  of  the  fiftieth  section.  Defend- 
ant may  set  off  the  advance  against  the  deposit  Thus, 
in  Ex  parte  Prescott  (c),  it  was  held,  that  where  the 
petitioner  was  a  creditor  of  the  bankrupt  for  110/., 
and  a  debtor  to  him  upon  bond  for  340/.,  payable 
at  a  future  time  with  lawful  interest,  he  might  set  off 
his  demand  of  110/.  against  the  principal  and  interest 
due  on  the  bond,  as  far  as  it  would  go,  and  not  be 
obliged  to  prove  his  debt  under  the  commission,  and 
take  a  dividend  upon  it  only.    And  in  Olive  v.  Smith  {d) 
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Qibbs  J.  said,  <<  that  Btdler  J.,  and  afterwards  Lord 
Mansfield  C.  J.,  adopted  it  as  a  principlei  that  wherever 
there  is  a  mutual  trust,  that  is,  wherever  one  partji 
being  indebted  to  the  other,  intrusts  that  other  with 
goods,  it  is  a  case  of  mutual  credit.  And  this  is  not  an 
obiier  dictum^  but  made  a  material  ingredient  in  the 
judgment  in  an  important  case,  Frefwh  v.  Fenn.^*  See 
also  Ex  parte  Deeze.  (a) 


TiNDAL  C.  J.  It  appears  to  me  that  the  transaction, 
which  is  stated  in  these  pleadings,  does  not  amount  to  a 
payment  within  the  meaning  of  the  eighty*second  sec*> 
tion  of  the  last  Bankrupt  Act,  and  that  it  is  not  protected 
by  that  section.  That  section  professes  to  protect  pay* 
ments  really  and  bon&Jide  made  by  the  bankrupt  after 
a  secret  act  of  bankruptcy,  and  also  payments  really 
and  bonS.  Jide  made  to  the  bankrupt  after  such  act  of 
bankruptcy.  The  word  payment  alone  would  primA  facie 
denote  either  payment  of  an  antecedent  debt,  or  of  a  debt 
contracted  at  the  time  when  such  payment  is  made; 
whereas  this  transaction  clearly  is  not  a  payment  of  ati 
antecedent  debt,  or  of  a  debt  contracted  at  the  time, 
but  a  loan  and  advance  of  money  on  deposit  of  a  secu- 
rity.    But  it  does  not  rest  merely  upon  the  natural  force 

of  the  word  payment ;  for  if  we  look  at  the  eighty-first 

• 

section,  it  seems,  to  my  mind,  perfectly  clear  that  the 
statute  was  contemplating  payment  made  only  as  be- 
tween debtor  and  creditor ;  for  when,  in  the  first  clause, 
it  speaks  of  ^<  all  payments,  really  and  bonAjide  made  by 
any  bankrupt,  or  by  or  on  his  behalf,  before  the  date 
and  issuing  of  the  commission  against  such  bankrupt, 
to  any  creditor  of  such  bankrupt,  such  payment  not 
being  a  fraudulent  preference  of  such  creditor,"  —  what 
more  can  we  conclude  from  the  words  but  that  such 

(a)  \A(k.U^. 
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payment  is  with  reference  to  the  condition  of  debtor  and 
creditor  ?  and  when  the  second,  which  relates  to  sums 
of  money  really  and  ban&Jlde  paid  to  the  bankrupt, 
says,  that  <^they  shall  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  the  bankrupt  committed, 
and  the  creditor  shall  not  be  liable  to  refund  such  sum 
to  the  assignees  of  such  bankrupt,  provided  he  had  no 
notice,"  —  what  can  be  the  inference  drawn  from  this 
word  pqymefitj  restricted  as  it  is  by  the  relation  of 
creditor  appearing  on  the  face  of  both  the  clauses,  but 
that  it  means  payment  of  a  debt,  either  before  con- 
tracted, or  at  that  moment  incurred,  by  the  sale  of  goods 
b^ween  the  parties  ?  It  seems  to  me  that  the  forty* 
seventh  section,  (o  which  reference  has  been  made^ 
rather  confirms  than  weakens  such  construction;  for 
the  forty-seventh  section  gives  a  creditor,  after  an  act 
of  bankruptcy  has  been  committed,  that  power  which 
he  had  not  before,  of  proving  his  debt  under  the  com- 
mission, fiut,  although  this  transaction  does  not  fall 
within  the  eighty-second  section,  it  appears  to  me  that 
it  does  fall  within  the  eighty-first,  of  which  the  party  is 
precluded  from  availing  himself,  because  the  period  of 
two  months  had  not  elapsed  before  the  commission 
issued.  That  section  specifies  all  conveyances,  and  all 
contracts  and  other  dealings  and  transactions,  on  which 
there  is  an  advance  of  a  sum  of  money  on  the  handing 
over  of  a  deposit.  And  we  are  not  allowed,  as  has  been 
contended  in  the  argument,  to  import  into  the  eighty- 
second  section  such  transactions  and  dealings  •  with  the 
bankrupt  as  are  specified  in  the  eighty-first.  See  what 
a  strange  condition  a  party  would  be  in  if  this  trans* 
action  were  held  to  be  protected  under  the  eighty-second 
section.  There  might  have  been,  in  this  case,  a  con- 
veyanoe  or  mortgage  of  the  property  with  the  regular 
clauses  in  it:  in  that  case  the  party  would  not  have 
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been  protected  under  the  eighty-first  section.  But^  ac- 
cording to  the  argument,  he  is  protected  under  the 
eighty-second  section,  notwithstanding  two  months  had 
not  expired  before  the  issuing  of  the  fiat,  and  notwith- 
standing he  has  contented  himself  with  an  inferior 
security. 


Vaughan  J.  I  am  of  the  same  opinion.  It  would 
introduce  great  confusion  into  the  bankrupt  law  if  we 
were  to  put  the  construction  on  the  eighty-second  sec- 
tion which  is  contended  for  by  the  counsel  for  the  De- 
fendant. This  is  an  advance  of  money  upon  a  deposit 
of  goods,  which,  under  the  eighty-second  section,  is 
contended  to  be  a  payment ;  whereas  it  is  neither  more 
nor  less  than  a  loan.  And,  in  order  to  adopt  the  con- 
struction contended  for,  we  must  say  that  it  is  a  payment, 
not  a  loan.  The  cases  of  Shaw  v.  Batley  and  Willis  v. 
The  Bank  of  England  are  widely  difierent  Shaw  v. 
Bailey  was  a  contract  for  the  purchase  of  timber,  and  a 
contract  sustained  by  payment;  and  in  Willis  v.  The 
Bank  of  England^  the  bank  post-bills  were  given  in  con- 
sideration of  other  bills  which  were  taken  as  cash.  The 
present  transaction  is  neither  within  the  words  nor  the 
spirit  of  the  act  of  parliament. 


BosANQUET  J.  The  question  is,  whether  the  De- 
fendant is  entitled  to  retain  these  goods  against  the  as- 
signees of  the  bankrupt.  That  depends  upon  the  ques- 
tion whether  or  not  the  transaction  is  protected  by  the 
eighty-second  section  of  the  Bankrupt  Act.  It  appears 
to  me  that  an  advance  of  money  by  way  of  loan  on  a 
pledge  of  goods  cannot,  by  any  means,  be  brought  within 
the  true  intent  and  meaning  of  that  section*  That  has 
already  been  decided  in  Cannan  v.  Denew.  The  enact- 
ments as  to  mutual  credit  do  not  apply  to  the  case. 
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C0X.TMAN  J«    It  seems  to  me  that  the  case  is  per- 
fectly ftee  from  doubt     If  the  case  of  Carman  v.  Denem 
bad  aot  decided  it^  I  should  have  had  no  difficulty  in 
bol&ig  that  the  transaction  in  question  is  not  protected 
bj  any  provision  of  the  statute.     The  matter  cannot  be 
put  in  a  clearer  light  than  by  the  counsel  for  the  plain- 
ti^  when  he  said^  '^  The  question  is,  whether  a  loan  is 
a  payment."     The  eighty-second  section  clearly  applies 
to  the  payment  of  a  debt,  because  it  provides  that  the 
creditors  shall  not  be  liable  to  refund  the  same  to  the 
assignees  of  the  bankrupt;   that -is,  to  pay  a  second 
time  a  debt  already  discharged  to  the  bankrupt.     The 
e^hty-first  section  is  out  of  the  question,  only  that  it 
furnishes  an  inference  that  a  more  limited  construction 
is  to  be  applied  to  the  eighty- second  than  is  contended 
for  by  the  counsel  for  the  Defendant. 

As  to  the  rules  of  set-off,  unless  the  transaction,  if  it 
had  been  worked  out  to  its  conclusion,  would  finally 
have  resulted  in  mutual  debts,  the  party  is  not  entitled 
to  the  benefit  of  such  a  claim. 

Judgment  for  the  Plaintifis. 
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nPHE  declaration  stated,  that  before  the  committing  Defendant 

of  the  grievances  by  the  Defendant,  as  hereinafter  ^^^K  **»"' 

.to  sdl  a 
mentioned,  by  a  certain  indenture  of  lease,  bearing  date  public-house 

the  25th  of  September  1819,  made  between  the  Reve-  falady  repre- 
rend  James  Archei*  and  others  of  the  one  part,  and  ^^^\^^'' 

agreed  to  purchase  it,  that  the  receipts  were  ISO/,  a  month :  B,  having,  to  the 
knowledge  of  Defendant,  communicated  this  representation  to  Plaintiff,  who 
became  die  purchaser  instead  of  J9.,  Held,  that  an  action  lay  against  Defendant 
at  the  suit  of  Plaintiff. 


VOL.  y. 


H 
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18  88.  Bjobert  Simmonds  of  the  other  part,  for  the  considerations 
therein  mentioned,  the  lessors  demised  to  R.  Simmonds^ 
his  executors,  administrators,  and  assigns,  all  that  mes- 

Hoo]>«       suage  or  tenement,  situate,  &c.,  and  then  used  or  occu- 
pied as  a  public-house,  or  liquor  shop,  together  with  all 
appurtenances  thereto  belonging;  to  hold  the  same  unto 
the  said  R.  Simmonds^  his  executors,  administrators,  and 
assigns,  from  the  25th  March  then  last  past,  for  the  term 
of  twenty-nine  years,  at  the  yearly  rent  of  500/.  payable 
quarterly,  and  subject  to  the  covenants  and  agreements 
therein  contained;  that  by  divers  mesne  assignments, 
the  said  indenture  of  lease  and  the  premises  thei*eby 
demised  afterwards  became  legally  and  absolutely  vested 
in  the  Defendant  for  the  rest,  residue,  and  remainder  of 
the  term ;  and  the  Defendant  then  carried  on  the  trade 
and  business  of  a  publican  and  licensed  victualler  at 
the  said  messuage  and  premises :  that  afterwards,  to  wit 
on,  &c.,  one  Robert  Bammer  had  contracted  and  agreed 
with  the  Defendant  for  the  absolute  purchase  of  the  said 
lease,  with  the  good  will,  and  possession  of  the  dwellings 
house  and  premises  thereby  demised,  and  at  and  for  a 
certain  price  or  sum  of  nioney,  to  wit,  1175/.;  but  no 
assignment  had  been  made  to  him :  that  the  Defendant, 
at  and  before  the  making  of  the  agreement  with  R.  BavO' 
mer^  falsely,  fraudulently,  and  deceitfully  pretended  and 
represented  to  R.  Bowmer^  that  the  trade  of  the  public^ 
house  had   been  and   then  was   180/.  per  month,  all 
retail  over  the  counter :  that  Bowmer  not  being  able  to 
complete  the  purchase,  it  was  afterwards,  to  wit,  on,  &c. 
agreed  by  and  between  the  Plaintiff,  B&wmer^  and  the 
Defendant,  that  the  Plaintiff  should  become  the  pui^ 
chaser  of  the  premises  in  the  room  and  stead  of  Baoh 
mer  ;  and  at  and  before  the  making  of  the  last-mentioned 
agreement,  Bammer  communicated  to  the  Plaintiff  that 
the  Defendant  had,  at  and  before  the  making  of  the 
first-mentioned  agreement  with  him,  represented  that 
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^^c  trade  of  the  public-hoase  had  been  and  then  was        18S8. 
*  80/.  per  month,  all  retail  over  the  counter :  of  all       — —    . 

liich  premises  the  Defendant  at  and  before  the  making      Piuioaa 

tT» 

F  the  a^eement  secondly  mentioned,  had  notice.    That        Hood. 
e  FlaiDtifi^  coniSding  in  the  representations  so  made 
the  Defendant,  then  agreed  to  become  the  purchaser 
of  the  premises,  at  and  for  a  certain  price  or  sum  of 
Knoney,  to  wit,  1 1 75/.  in  the  room  and  stead  of  R.  Boomer; 
tliat  the  Plaintiff  afterwards,  to  wit,  on  &c.,  paid  the  said 
sum  of  1175/.  to  the  Defendant  for  the  same;  but  that 
tlie  trade  of  the  said  public-house  had  not  been  nor  was 
].8(M.  per  month,  all  retail  over  the  counter,  as  the  De- 
fendant at  the  time  of  his  making  his  false  and  deceitful 
x^presentation,  and  also  at  the  time  of  hb  entering 
into  the  last-mentioned  agreement,  well  knew :  that  the 
Defendant  by  means  of  the  premises,  falsely  and  fraud- 
"ulently  deceived  the   Plaintiff  in  the  said  sale,   and 
thereby  the  premises  had  become  and  were  of  no  use  or 
^^ue  to  the  Plaintiff:  that  the  Plaintiff  had  sustained 
great  trouble  and  expense,  to  wit,  an  expense  of  1000/. 
in  and  about  the  carrying  on  the  business  of  a  publican 
and  licensed  victualler  in  the  messuage  and  premises, 
and  had  sustained  great  loss  in  disposing  of  the  pre- 
mises ;  to  the  Plaintiff's  damage,  &c. 

Plea*  That  the  Defendant  did  not  authorise  j?(nv- 
met  to  communicate  to  the  Plaintiff,  that  the  Defendant 
had  pretended  and  represented  to  Bonmner  that  the  trade 
of  the  public-house  in  the  declaration  mentioned  had 
been  and  then  was  180/.  per  month,  all  retail  over  the 
counter,  in  manner  and  form  as  in  the  declaration  was 
alleged ;  and  that,  the  Defendant  was  ready  to  verify. 

Demurrer;  for  that  it  was  not  averred  in  the  de- 
claration that  the  Defendant  authorised  Bcnomer  to 
communicate  to  the  Plaintiff  that  the  Defendant  had 
pretended  and  represented  to  Bowmer  that  the  trade  of 
the  public-house  had  been  and  then  was  180/.  per 

H  2 
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18S8.       month,  all  over  the  counter:  that  it  was  not  necessarily 
"-"""       understood,  intended,  or  implied  that  such  an  averment 

was  contained  in  the  declaration,  and  that  it  was  not 
Hood.       necessary  to  the  maintenance  of  the  action  that   the 

declaration  should  contain  such  an  averment :  that  the 

plea  amounted  to  an  immaterial  traverse,  and  was  no 

answer  to  the  declaration. 
Joinder. 

Stammers  in  support  of  the  demurrer.  The  plea  is 
ill,  as  raising  an  immaterial  issue.  Whether  the  De- 
fendant authorised  Bawmer  to  make  to  the  Plaintiff  the 
representation  touching  the  profits  of  the  public  house, 
or  not,  he  knew  that  it  had  been  made,  he  knew  that  it 
was  false,  and  he  derived  a  profit  and  the  Plaintiff  sus- 
tained a  loss  by  that  falsehood.  Under  those  circum- 
stances, it  is  immaterial  whether  he  authorised  Baamdr 
to  repeat  the  representation  or  not:  at  all  events  he 
sanctioned  the  repetition,  and  is  responsible  for  it ;  and 
the  declaration  discloses  a  sufficient  cause  of  action. 
Qui  facet  consentire  videtur :  as  in  Hunsden  v.  Chey^ 
ney  (a),  where,  the  mother,  who  was  the  absolute  owner 
of  a  term,  was  present  at  a  treaty  for  her  son's  marriage, 
and  heard  her  son  declare  that  the  term  was  to  come  to 
him  at  his  mother's  death,  and  was  a  witness  to  the 
deed  whereby  the  reversion  of  the  term  was  settled  on 
the  issue  of  the  marriage  after  the  mother's  death ;  the 
mother  was  held  compellable  in  equity  to  make  good 
the  settlement,  and  to  settle  the  reversion  of  the  term 
accordingly  after  her  death :  the  Court  cited  the  case  of 
Dr.  AmyaSf  who  stood  by  and  suffered  a  purchaser  to 
go  on  without  disclosing  of  his  title ;  and  the  case  be- 
tween Charles  Clare  and  the  Earl  of  Bedford^  who  only 
witnessed  a  deed  and  told  the  money,  lent  at  his  mas- 

(a)  2  Fern.  150. 
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ter's  chambers,  being  bis  clerk,  and  for  that  alone  had       18S8. 
bis  ovrn  security  postponed.    Bac.  Abr.  Frauds  (B).    In       — — 
Con*.    Dig.  Action  on  the  Case  for  a  Deceit^  cited  by      P'worb 
Lord  Kem/on  in  Padey  v.  freeman  (a),  it  is  laid  down        Hood. 
^at  an  action  on  the  case  for  a  deceit  lies  when  a  man 
does  ofof  deceit  to  the  damage  of  another.     In  Hill  v. 
Gray  [b\  which  was  an  action  of  assumpsit  to  recover 
the  sum  of  1000/.  for  a  Claude^  which  had  been  sold  by 
^^  plaintiff  to  the  defendant,  it  appeared  that  a  person  of 
the  name  of  BttU  had  been  employed  by  the  plaintiff  to 
sell  the  picture  in  question.     The  defendant,  being  de- 
sirous of  purchasing  it,  pressed  Butt  to  inform  him 
whose  property  it  was,  which  the  latter  refused  to  do. 
In  the  course  of  the  treaty,  BtUt  being  at  that  time  em- 
ployed in  selling  a  number  of  pictures  for  Sir  Felix 
Agaty  the  defendant,  misled  by  circumstances,  errone- 
ously supposed  that  the  picture  in  question  was  also  the 
property  of  Sir  Felix  Agar.     Butt  knew  that  the  de- 
fendant laboured  under  that  delusion,    but  did   not 
remove  it,  and  the  defendant,  under  that  misapprehen- 
sioD)  purchased  the  picture.     The  plaintiff  offered  to 
prove,  by  the  testimony  of  the  most  eminent  artists, 
that  the  picture  was  a  genuine  Claude^  and  of  great 
value;  and  it  appeared  that  after  the  sale  had  been  com- 
pleted, and  after  the  defendant  had  been  informed  that 
the  picture  was  not  the  property  of  Sir  Felix  Agar^  he 
had  objected  to  the  payment,  not  on  the  ground  of  any 
deception  that  had  been  practised  with  respect  to  the 
ownership,  but  on  the  ground  that  the  picture  was  not 
a  genuine  Claude.    Lord  Ellenborough  said,  ^^  Although 
it  was  the  finest  picture  that  Claude  ever  painted,  it 
must  not  be  sold  under  a  deception.     The  agent  ought 
to  have  cautiously  adhered  to  his  original  stipulation, 
that  he  should  not  communicate  the  name  of  the  pro- 

(a)  3  T.  R.  51.  (h)  1  Stark.  N.  P.  C.  434. 
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prietor,  and  not  to  have  let  in  a  suspicion  on  the  part 
of  the  purchaser  which  he  knew  enhanced  the  price. 
He  saw  that  the  defendant  had  fallen  into  a  delusion  in 
supposing  the  picture  to  be  Sir  Felix  Agat^s^  and  yet 
he  did  not  remove  it  I  take  for  granted  that  you  will 
be  able  to  prove  by  the  judgment  of  the  first  profes- 
sional artists,  that  this  is  a  genuine  picture  of  Claudifsy 
and  it  would  not  be  possible  to  go  further:  but  this 
case  has  arrived  at  its  termination,  since  it  appears  that 
the  purchaser  laboured  under  a  deception  in  which  the 
agent  permitted  him  to  remain  on  a  point  which  he 
thought  material  to  influence  his  judgment  I  am  of 
opinion  that  the  contract  is  void.'' 


Warren^  contri.  The  declaration  is  ill  for  not  aver« 
ing  that  the  Defendant  authorised  Bammer  to  make  the 
representation  to  the  Plaintiff;  and  that  the  contract 
between  the  Plaintiff  and  Defendant  was  the  same  as 
that  between  the  Defendant  and  B(/wmer.  The  Defend- 
ant  is  not  responsible  for  representations  made  without 
his  authority ;  and,  for  aught  that  appears,  the  contract 
made  with  the  Plaintiff  may  have  been  on  much  better 
terms  than  that  made  with  Bowmer.  In  HtU  v.  Graify 
the  delusion  originated  in  the  imagination  of  the  pur- 
chaser himself,  and  was  sanctioned  by  the  avowed  agent 
of  the  vendor:  here,  Bowmer  was  never  the  agent  of 
the  Defendant,  and  if  the  Plaintiff  trusted  Bornner,  it 
was  his  own  folly.  In  Ward  v.  Weeks  (a),  the  plaintiff 
alleged  special  damage  from  words  spoken  by  the  de- 
fendant :  it  was  held,  that  that  allegation  could  not  be 
supported  by  proof  that  the  defendant  had  spoken  the 
words  to  one  Bryce^  and  that  damage  ensued  in  conse- 
quence of  Bryc^s  repeating  them  as  the  words  of  the 
defendant ;  and  Tindal  C.  J.  said,  **  the  substance  of 
the  Plaintiff's  allegation  is,  that  by  reason  of  the  de- 


(a)  lB%ngh.%n. 
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fendant's  false  representations  to  divers  persons,  one 
Jokn  Bryer  refused  to  trust  the  plaintiff.     Now  the  evi- 
dence necessary  to  support  this  allegation  would  have 
^^^^n,  either  that  John  Bryer  was  present  and  heard  the 
wfendant  make  the  representations  to  some  person,  or, 
^t  the  very  least,  that,  when  the  defendant  made  such 
^presentations,  he  directed  them  to  be  communicated 
to  Bryer.    But  neither  of  these  suppositions  exist  in 
&ct;  on  the  contrary,  the  evidence  was,  that  the  words 
were  addressed  to  one  Edward  Bryce^  and  that  Bryce^ 
St  a  subsequent  time  and  place,  and  without  any  au- 
thority from  the  defendant,  repeated  the  representation 
to  Bryer ;  the  repetition  of  which  words,  and  not  the 
original  statement,  occasioned  the  plaintiff's  damage. 
Every  man  must  be  taken  to  be  answerable  for  the 
necessary  consequences  of  his  own  wrongful  acts;  but 
rach  a  spontaneous  and  unauthorised  communication 
cannot  be  considered  as  the  necessary  consequence  of 
the  original  uttering  of  the  words.     For  no  effect  what- 
ever followed  from  the  first  speaking  of  the  words  to 
Bryce ;  if  he  had  kept  them  to  himself,  Bryer  would 
still  have  trusted  the  plaintiff.     It  was  the  repetition  of 
them  by  Bryce  to  Bryer^  which  was  the  voluntary  act  of 
s  free  agent,  over  whom  the  defendant  had  no  control, 
and  for  whose  acts  he  is  not  answerable,  that  was  the 
immediate  cause  of  the  plaintiff's  damage."     In  Pasley 
V.  Freeman^  Dobell  v.  Stephens  {a\  and  Langridge  v. 
Zjevy  (A),  the  representations  of  which  the  plaintiffs  com- 
plained were  made  by  the  defendant  himself,  and  not 
by  a  third  party;  and  the  damage  which  ensued  was  the 
natural  and  necessary  consequence  of  the  language  of 
the  defendant;  for  unless   it  had  been  so,  no  action 
would  lie  against  him :  Vicars  v.  Wikocks  (c),  Partition 
V.  Kelly  {d).    Here,  there  is  nothing  to  shew  that  the 
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a)  SB.Sf  C.  623. 
%)  2  Mee$.  S^  W.  5ig. 
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18S8«        Plaintiff's  loss  was  occasioned  by  the  representation  of 

the  Defendant,  or  that  the  Defendant  intended  he  should 

act  upon  it 


PiLMORB 

V.     ■ 

Hood. 


Stammers  in  reply.  Vicars  v.  Wilcocks  and  Partington 
V.  Kellt/  being  actions  for  slander,  have  no  application 
to  the  present  case :  but  Langridge  v.  Ijem/,  which  was 
an  action  against  the  seller  of  a  gun  —  which,  knowing 
the  fact  to  be  otherwise,  he  warranted  to  have  been 
made  by  Nocky— 'tor  an  injury  occasioned  by  its  bursts 
ing,  is  exactly  in  point  for  the  Plaintiff:  for  the  gun 
having  been  sold  for  the  use.  of  the  plaintiff,  the  Court 
held  it  to  be  immaterial  whether  the  warranty  were 
given  to  the  party  injured,  or  to  a  third  person  who 
communicated  it  to  him. 

TiNDAL  C.  J.   The  main  question  between  the  parties 
is,  whether  there  is  a  substantive  fraud  stated  on  the 
face  of  the  declaration.     Looking  at  the  general  state- 
ment of  the  declaration,  it  amounts  to  this,  — that  the 
Defendant,    being  possessed   of  a  public-house,   had 
agreed  with  one  Bowmer  to  sell  it  to  him  for  the  sum 
of  1175/.;  and  that,  in  the  course  of  tlie  contract  or 
negotiation  for  that  sale,  he  had  made  a  false  and  fraudu- 
lent representation  to  him  as  to  the  profits  that  had 
been  obtained  in  the  house.     It  is  alleged  that  Bowmer 
elected  to  enter  into  the  contract,  confiding  in  such 
fraudulent  representation :  that  Bowmerj  not  being  able 
to  complete  the  purchase,  the  Plaintiff  Pilmore  was  put 
into  his  place,  and  went  on  with  the  agreement  which 
Bowmer  had  entered  into :  that,  in  the  course  of  the 
negotiation  between  Bowmer  and  Pilmore^  Bowmer  had 
repeated  the  communication  which  had  been  made  to  him 
by  the  Defendant :  and  (which  is  an  important  ingredient 
in  this  case)  that  of  all  this  the  Defendant  had  notice* 
After  such  notice,  he  goes  on  with  Pilmore  the  Plainti^ 
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allows  him  to  complete  the  contract,  receiving  the       18S8. 
money  and  executing  the  assignment  to  him.     That 
appears  to  me  to  contain  a  substantive  allegation  that 
theire  was  a  fraud  or  deceit  practised  by  the  allowance        Hood. 
and  consent  of  the  Defendant  upon  the  Plaintiff,  through 
which  the  Plaintiff  has  incurred  certain  damage. 

The  first  objection  made  by  the  counsel  for  the  De- 
fendant was,  that  it  did  not  appear  on  this  declaration 
that  the  contract  which  the  Plaintiff  afterwards  entered 
into  with  the  Defendant  was  the  same  contract  as  that 
which  Bamner  had  entered  into  with  him.     But  I  am 
unable  to  read  the  declaration  itself  without  understand- 
ing that  the  Plaintiff  took  on  himself  the  performance  of 
^  contract  which  had  been  entered  into  with  Bawmer^ 
^^  all  its  parts  and  circumstances,  the  price  as  well  as 
^  premises  to  be  conveyed;   for,  after  stating  that 
^^(yoomer  had  contracted  with  the '  Defendant  for  the 
^^lute  purchase  of  the  lease,  good^will,  and  possession 
w  the  dwelling-house   and  premises  thereby  demised, 
for  1  i75/.y  but  that  no  assignment  had  been  made  to 
'JJDJ***  the  declaration  goes  on  to  allege  "  that,  Bcrumier 
^^   toeing  able  to  complete  the  said  purchase,  it  was 
^'^^'^■^^ards  agreed  by  and  between  the  Plaintiff  Bawmer 
™    the  Defendant,  that  the  Plaintiff  should  become 
"^^    (Purchaser  of  the  premises  in  the  room  and  stead 

^ow,  I  cannot  understand  that,  as  any  other  than  as 
transferring  to  the  Plaintiff  the  agreement  which  had 
^^  Ixen  completed  as  between  Bowmer  and  the  De- 
^^ant.  Here,  then,  we  have  a  case  in  which,  after 
^^  X)efendant  has  had  notice  that  the  communication, 
lals^  and  fraudulent  as  it  was  to  Bawmery  had  been 
^P^ated  to  Pilmore  the  Plaintiff,  he  goes  on  with 
"^^^norCf  takes  the  money  from  him,  and  executes  the 
^^ignment 

It  seems  to  me  that  the  object  and  motive  on  the  part 


IM 
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of  the  Defendant  is  the  same  whether  the  contract  bad 
remained  with  Boomer  or  had  been  transferred  to  Pil' 
more;  his  object  was  to  obtain  a  larger  sum  for  the 
public-house  than  he  knew  it  was  worth ;  the  means 
employed  are  the  same ;  for  it  is  the  same  false  and 
fraudulent  representation  that  acts  on  the  mind  of  the 
Plaintiff;  and  the  result  is  the  same,  for  he  gets  from 
the  Plaintiff  a  sum  which  he  was  conscious  was  larger 
than  the  house  was  worth.  The  means  and  end  bemg 
the  same,  I  am  unable  to  dbtinguish  between  this  case, 
and  the  case  as  it  would  have  been  if  the  contract  with 
Bcfwmer  had  gone  on. 

In  Ward  v.  Weeks  nothing  had  been  [done  by  the  de- 
fendant, nor  had  the  words  spoken  by  him  occasioned 
the  special  damage  of  which  the  plaintiff  complained. 
But  here,  after  the  communication  has  been  made  to  the 
Plaintiff,  something  (and  that  very  important)  is  done 
by  the  Defendant,  for  he  goes  on  with  the  contract 
itsel£  and  completes  it  with  the  Plaintiff;  thereby  avail* 
ing  himself  of  the  representation  which  he  was  conscious 
he  had  made.  It  seems  to  me  that  the  case  falls  pre- 
cisely within  the  principle  laid  down  in  Langridge  v. 
jLa^  (a),  in  which  the  Court  says,  '^  We  do  not  decide 
whether  the  action  would  have  been  maintainable  if  the 
plaintiff  had  not  known  of,  and  acted  upon,  the  false 
representation ;  nor  whether  the  defendant  would  have 
been  responsible  to  a  person  not  within  the  defendant's 
contemplation  at  the  time  of  sale,  to  whom  the  gun  might 
have  been  sold  or  handed  over.  We  decide  that  he  is 
responsible  in  this  case  for  the  consequences  of  hb  fraud, 
whibt  the  instrument  was  in  the  possession  of  a. person 
to  whom  his  representation  was  either  directly  or  indi- 
rectly communicated,  and  for  whose  use  he  knew  it  was 
purchased." 


(a)  Mm.S(WeMf.582. 
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lis  case  falls  within  the  principle  so  laid  down,  and        18S8. 

thev^fore  I  think  the  action  maintainable.  

Tlicn,  if  the  declaration  is  sufficient,  I  think  the  plea      P"J*or« 

that;  <<  the  Defendant  did  not  authorise  Bowmer  to  make        Hood. 

the  communication,"  is  insufficient ;  for  it  does  not  meet 

the  ^hole  of  that  which  is  alleged  in  the  declaration : 

he  had  notice  that  the  communication  had  been  made ; 

and  even  if  he  never  authorised  Bawmer  to  make  it,  yet, 

knowing  it  had  been  made,  he  stood  by  and  allowed  the 

purchase  to  be  completed,  in  order  that  he  might  profit 

hy  it;  so  that  the  issue  raised  by  the  plea  is  not  material. 

Vauohan  J.  I  am  of  the  same  opinion.  I  think  that 
&  fraud  has  been  practised  upon  the  Plaintiff;  that  that 
fraud  has  resulted  in  damage;  and  is  sufficiently  averred 
on  the  &ce  of  the  declaration. 

After  stating  the  representation  made  to  Btmmerj  it 
allies  that  it  was  agreed  between  all  parties  that  the 
Plaintiff  should  stand  in  the  shoes  of  Bamner  ;  **  of  all 
which  the  Defendant,  at  and  before  the  making  of  the 
agreement  secondly  above  mentioned,  had  notice:" 
that  is,  that,  before  the  agreement  was  entered  into 
between  the  Plaintiff  and  the  Defendant,  the  Defendant 
well  knew  that  the  communication  made  by  him  to 
Bmmer  had,  in  point  of  fact,  whether  with  or  without 
aothority,  been  made  to  the  Plaintiff. 

Then  arises  the  question,  whether  a  party,  having 
entered  into  a  contract,  the  effect  of  which  would  be 
likely  to  be  influenced  by  such  a  representation,  shall 
be  deemed  to  have  committed  no  fraud  if  the  contract 
be  transferred  to  a  third  person.  It  appears  to  me 
Acre  could  not  be  a  much  grosser  fraud  than  in  this 
P&ity  standing  by  and  allowing  a  second  contract  to  be 
^tered  into  under  the  circumstances  stated. 

The  case  of  Hill  v.  Gray  goes  much  further;  for  - 
^^  the  defendant  only  stood  by  and  allowed  thc^ 
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18S8.  plaintiff  to  contract  under  a  delusion  which  he  might 

— ~-  have  removed.   I  am  of  opinion  therefore  that  this  declar- 

^uMOBM  ation  is  sufficient ;  and  that  the  plea  is  not  a  sufficient 

Hood.  answer  to  it. 

BoSANQUET  J.  I  am  of  the  same  opinion.  This  is 
an  action  for  deceit.  The  question  is,  whether  upon 
the  facts  that  appear  upon  the  record,  the  Plaintiff  has 
or  has  not  been  fraudulently  deceived  by  the  Defend- 
ant. And  I  think  when  the  circumstances  of  the  case 
as  they  appear  on  the  record  are  stated  in  order  of 
time,  though  not  exactly  in  the  order  in  which  the 
averments  in  the  declaration  and  plea  are  found,  that 
there  can  be  no  doubt  on  the  subject. 

It  appears  that  the  Defendant  entered  into  a  contract 
of  sale  of  a  public*house  with  a  person  of  the  name  of 
Boomer:  that  when  that  agreement  was  entered  into, 
he  represented  to  Bammer  that  the  public*house  was  of 
a  certain  value  in  respect  of  its  trade,  and  that  repre- 
sentation he  knew  to  be  &lse  at  the  time  that  he  made 
it  After  this  agreement  had  been  entered  into  with 
Bctmmerj  Bowmcr  finding  himself  unable  to  oomfdete 
the  contract,  entered  into  a  negotiation  with  the  Plain- 
tiff Pilmorey  and  informed  him  what  repres^itation 
he  had  received  of  the  value  of  this  public-house  firom 
the  Defendant :  and  taking  it  according  to  the  plea, 
that  Bowmer  had  not  any  particular  authority  firom 
the  Defendant  to  make  such  communication  to  Pilr 
more  J  the  Defendant  had  notice  that  ^  the  information 
had  been  given  to  Pilmore^  and  it  is  averred,  that 
both  at  the  time  of  the  original  agreement  with  Baoh 
meTj  as  also  at  the  time  of  the  agreement  which  sub- 
sequently took  place  with  Pilmorey  the  Defendant 
knew  that  that  information  was  false.  Then,  having 
notice  that  that  communication  had  been  made,  and 
knowing  at  the  time  that  it  was  fidse,  he  enters  into  s 


2  VICTORIA.  Id9 

new  agreement  with  Pilmore  and  Boomer ^  that  Pilmore        18S8. 
should  stand  in  the  place  of  Bomner  in  the  purchase  of       ■ 
this  public-house.     The  record  further  states,  that  Pil-      P'^'^oah 
mre^  confiding  in  that  representation,  paid  money  to        Hood. 
the  Defendant.     I  think  it  is  impossible,  on  the  state- 
ment of  these  facts,  not  to  see  that  the  Defendant  when 
he  entered  into  that  contract  with  Bomner^  having 
thos  himself  made  the  fraudulent  representation,  and 
knowing  it  to  have  been  communicated  to  the  person 
with  whom  he  was  about  to  contract  a  second  time, 
then  withholding  an  explanation,  or  denial  of  his  au- 
thority for  the  communication,  and  sufiering  the  Plaintiff 
on  the  faith  of  the  communication  to  enter  into  that  con- 
tract, was  not  as  much  guilty  of  a  deceit  on  the  Plaintiff 
as  if  he  had  in  terms  repeated  the  statement  himself. 
On  these  grounds,  without  entering  further  into  the 
case,  I  think  this  action  may  be  maintained.     The  case 
otLangridge  v.  Levy  is  a  strong  authority  on  the  subject. 

CoLTUAN  J.  I  am  of  the  same  opinion.  It  appears 
from  the  case  decided  by  Lord  Ellenboroughy  Hill  v. 
Gry^  that  if  a  party  makes  a  contract  with  another, 
^hom  he  knows  to  be  labouring  under  a  delusion  mate- 
^y  affecting  that  contract,  and  suffers  him  to  be 
operated  upon  by  that  delusion,  the  contract  is  void. 
"Huit  seems  to  establish  the  proposition  that  there  may 
be  a  fraudulent  representation  sufficient  to  avoid  a  con- 
^t,  and  of  course  sufficient  to  be  the  ground  of  an  ac- 
^  without  actual  active  declaration  from  the  party 
contracting.  There  is  a  sort  of  tacit  acquiescence  in  a 
fr&ndnlent  representation,  here;  indeed  it  is  stronger 
^  that,  because  it  is  a  representation  originally  flow- 
^  from  the  party  himself. 

It  seems,  therefore,  to  be  clear,  that  if  the  Defendant 
^<^  aware  at  the  time  of  the  contract,  that  the  Plaintiff 
^e?ed  the  truth  of  the  representation  that  Bowmer 
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had  made,  he  was  aware  that  a  fraud  was  committed  OQ 
the  Plainti£F.  The  case  seems  to  be  free  from  difficult* 
The  only  doubt  that  struck  my  mind  on  the  subject 
was,  whether  the  mere  averment  that  he  had  notice  that 
such  representation  had  been  made,  without  an  aver- 
ment that  he  supposed  the  Defendant  to  be  acting  on 
the  faith  of  that  representation,  was  sufficient.  But  upon 
consideration,  I  think  that  this  imports  primd  Jacie, 
that  he  must  be  taken  to  have  sanctioned  the  repre- 
sentation ;  and  when  it  is  coupled  with  the  fact  that  it 
did  impose  on  the  party,  it  must  be  taken  against  the 
Defendant,  that  he  supposed  the  representation  had  been 
believed. 

Under  these  circumstances,  I  think  there  has  been  a 
representation  by  the  Defendant  sufficiently  fraudulent 
to  entitle  the  Plaintiff  to  maintain  this  action. 

Judgment  for  the  Plainti£ 


Nov.  22. 


Tarleton  v.  Dumelgw. 


Sembk,  no-  HTHE  officer  of  the  sheriff  of  Staffordshire  had  seised 
tice  by  the  and  sold  under  a  JL  fa.^  sued  out  by  the  Plaintiff 

the  petition-  ®^  ^®  ^^^  °^  «^^  1888,  goods  of  the  Defendant  to 
ing  creditor^  the  amount  of  82/.,  and  held  the  money  in  his  hands, 
w^l^Mil^**  when,  on  the  6th  of  July  1838,  he  received  notice  from 

the  solicitor  to  the  petitioning  creditor,  that  a  docquet 
had  been  struck  against  the  Defendant  as  a  dealer  in 
coals,  and  that  a  Jiat  would  forthwith  be  obtained  and 
prosecuted  against  him :  on  the  17th  of  July  the  same 
solicitor  gave  the  officer  notice  that  a  fiat  in  bank- 
under  an  execution,  is  not  a  sufficient  claim  of  the  goods  to  warrant  an  appE 
tion  for  a  rule  to  interplead. 


been  issued 
against  a 
party  whose 
goods,  or  the 
proceeds  of 
them,  are  in 
the  hands  of 
the  sheriff 
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^ptcy,  bearing  date  the  6th  of  Juhf^  had  been  issued 
against  the  Defendant,  upon  an  act  of  bankruptcy  com- 
XQitted  by  the  Defendant  on  or  before  the  1st  o^June. . 

Od  the  16th  of  Jidyy  two  persons,  who  lodged  in  the 
'^Use  of  the  Defendant,  also  gave  notice  that  certain  of 
^e  goods  seized  and  sold  under  the^.^.  belonged  to 

On  the  2d  of  July  the  sheriff  had  been  ordered  to 
return  the  writ,  but  on  the  9th  obtained  eight  days'  time 
to  make  further  inquiries ;  and  afterwards,  to  stay  pro- 
ceedings till  the  fiflh  day  of  this  term,  when 

Gfroy,  on  the  part  of  the  sheriff,  obtained  a  rule  nisi 
to  compel  the  execution  creditor  and  the  assignees  or 
lodger  to  interplead. 

Archbcldj  who  shewed  cause,  contended,  that  the 
sheriff  was  not  entitled  to  this  rule,  unless  a  claim  had 
been  made  to  the  property  seized  in  execution:  here 
there  had  been  no  claim,  but  at  the  utmost,  notice  of  a 
docquet  andjfo/;  and  BerUleyv.  Hook  {a)  had  deter- 
mined that  such  a  notice  is  insufficient. 

Dundas  for  the  assignees.     It  did  not  appear  in 
Beniley  v.  Hook  that  the  notice  was  given  by  an  autho- 
rised person :  here  it  was  given  by  the  solicitor  to  the 
^fiai^  and  therefore  amounted  to  a  claim. 


Ill 
1888. 
Taa&bton 

DVMBLOW. 


iMmUy^  for  the  lodgers,  contended  that  the  claim  on 
part  was  unexceptionable ;  and 


The  Court  being  of  that  opinion,  made  the  rule  ab- 
solute, although  they  threw  out  that  the  claim  on  the 
part  of  the  assignees  was  not  strictly  conformable  to  the 
language  of  the-  statute. 

Rule  absolute. 

(a)  %  Dawk  P.  C.  339*   2  Cr.  ^  Mee.  4^6. 
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Nov.  23.  Watson  v.  Reeve  and  Another. 

A  cause,  ^RAY  obtained  a  rule  nisi  for  a  new  trial  in  this 

eig      on  tbe  cause,  on  payment  of  costs,  on  an  affidavit  that  the 

use,  WE8^  On       ^.^    ^1 

the  day  of  Defendants'  attorney  had  taken  counsel's  opinion  on 

trial,  called  evidence  on  Thursday  the  8th  of  Novemberj  and  as  the 

golar  turn  cause  stood  eighth  on  the  list  for  Saturday  the  10th,  the 

before  eleven  day  appointed  for  the  trial,  did  not  deliver  his  brief  till 

o'clock,  and,     eigyen  o'clock  on  that  day;  but  before  that  time  the 

the  attorney  ^ 

for  Defend-      cause  had  been  called  on  in  its  turn,  and  nobody  ap- 

ants  not  pearing  for  the  Defendants,  a  verdict  had  been  taken  for 

verbis    "     the  Plaintiff. 

briefs,  a  ver-]       Gray  alleged  that  there  was  a  good  defence  on  the 
ct  was  merits,  and  referred  to  De  Roufigny  v.  Peale  (a),  where 

Plaintiff  for  it  was  laid  down,  that  if  a  cause,  which  was  meant  to 
7^  Tbe  [)e  defended,  be  called  on,  and  tried  as  an  undefended 
a  new  trial  cause,  in  consequence  of  tlie  Defendant's  attorney  ne- 
even  on  pay-  glecting  to  deliver  his  briefs,  the  Court  will  grant  a  new 
b^f^T**  *'^^'  compelling  the  Defendant's  attorney  to  pay  the 
ants' attorney,  costs,  as  between  attorney  and  client,  out  of  his  own 

pocket. 

The  Court  referred  him  to  Gwilt  v.  Crawley  (J),  where 
the  defendant's  attorney  had  notice  on  the  26th  No^ 
vember  that  his  cause  was  set  down  for  trial,  and  five 
days  afterwards  it  was  called  on  and  tried  as  an  un- 
defended cause,  no  one  appearing  for  the  defendant. 
The  defendant's  attorney  having  on  the  day  of  trial  de- 
livered no  briefs,  the  Court  refused  a  new  trial  on  any 
terms. 

Humfrey  shewed  cause  on  an  affidavit,  that  the  verdict 
was  for  ?/•  only,  in  an  action  of  trover  for  a  gun,  and 

(a)  3  Taunt  484.  (6)  ^Bingh.  144. 
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tba^t,    one  of  the  Defendants  was  present  in  Court  when        1 8S8. 

the  oause  was  tried.  — 

Watson 

€3rmf.  De  Boufigney  v.  Peale  is  a  stronger  case  in  Reetb. 
broiir  of  the  Defendant  than  the  present ;  for  there  the 
caase  stood  first  on  the  list,  so  that  the  Defendant  had 
DO  ^sxciise  for  not  being  ready.  The  Court  might  grant 
tb^  Tule»  ordering  the  attorney,  as  in  that  case,  to  pay 
th^  costs  out  of  his  own  pocket. 

JSedper  Curiam.    Looking  at  the  small  amount  of  the 
SAxn  recovered,  and  the  circumstance  that  one  of  the 
I>efeodants  was  in  Court  at  the  time  of  the  trial,  this 
rale  must  be  discharged.      It  would  be  a  dangerous 
precedent  to  allow  a  defendant  to  hear  a  plaintiff's  case, 
snd  then,  profiting  by  his  own  neglect,  to  have  the  op* 
portonity  of  coming  at  a  subsequent  day  to  take  advan- 
tage of  any  weakness  he  may  have  discovered. 

Rule  discharged. 


Dalton  v.  Gib.  jvw.  2s. 


A   RULE  fif5i  having  been  obtained  for  entering  an  Defendant^ 

exoneretur  on  the  bail-piece,  residing  in 

^  Scotland^  the 

Court  refused 
Miller  opposed  it,  on  the  ground  that  the  Defendant  to  enter  an 

had  resided  in  Scotland  ever  since  January  last,  when  aT''^^'^  ^^ 

bail  above  was  put  in. 

Hayesy  in  support  of  the  rule,  relied  on  Bateman  v. 
Dunn^  ante  J  49. 

TOL.  V.  I 


lU 
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Sedper  Curiam.  Where  the  principal  is  out  of  di 
country,  he  cannot  be  sud  to  be  in  the  custody  of  his  bai 
who  are  in  no  condition  to  render  him. 

Rule  dischargee 


Nov.  26. 


NoRRis  V.  Bracken. 


Under  1  & 
2rfc/.c.ll0., 
the  Court 
stayed  pro- 
cecMlings  in  an 
action  ion  the 
bail-bond, 
without  an 
affidavit  of 
merits. 


A   RULE  nisi  having  been  obtained,  on  an  affida^ 
'  that  the  Defendant  was  arrested  in  August^  to  sts 
proceedings  in  an  action  on  the  bail-bond,  under  d 
equity  of  the  statute  1  &  2  Vid.  c.  110., 

Kelly  shewed  cause  on  an  affidavit  which  disclosed 
distinct  acknowledgment  of  debt  by  one  of  the  ba 
and  a  promise  to  be  responsible. 

He  objected,  that  as  there  was  no  affidavit  from  t 
sheriff  or  the  bail,  denying  collusion  with  the  Defendai 
nor  from  the  Defendant,  asserting  merits,  the  Coi 
would  not  deprive  the  Plaintiff  of  his  vested  right  in  tl 
forfeiture  of  the  bond. 

[Tindal  C.  J.  If  this  application  is  refused,  bt 
above  will  be  put  in  on  payment  of  costs,  merely 
render  the  Defendant]  The  bail  would  not  be  entid 
to  relief,  except  on  an  affidavit  denying  collusion  ;  a 
the  Court  would  not,  by  a  side  wind,  extend  to  the  ] 
lief  of  bail,  a  statute  which  was  intended  only  for  t 
relief  of  prisoners. 

Wilde  Seijt,  in  support  of  the  rule,  contended  th 
under  the  equity  of  the  new  statute,  the  Court  nuif 
relieve  the  parties  from  the  expense  of  a  render;  Be 
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T*  Dunn  (a) ;  and,  in  that  view  of  the  case,  an 
affidarit  of  merits  was  immateriaL 

T'lHDAL  C  X    If  the  Defendant  were  in  prison,  we 
should  discharge  him  under  the  statute  without  an  affi- 
davit   of  merits;  it  would  be  improper,  therefore,  to 
drWe  the  parties  to  the  expense  of  a  render,  as  we  shall 
not,  in  making  this  rule  absolute^  deprive  the  Plaintiff  of 
any  advantage  he  b  entitled  to  as  to  costs  actually 
mcarred. 

Rule  absolute. 

(a)  Ante,  49. 


1838. 

NORRIS 
V. 

Brackeic. 


Gould  v.  Oliver. 


Nov.  26. 


J^  an  action  against  the  owner  of  a  ship  tor  unskilfully 

loading  the  Plaintiff's  goods  on  the  deck  of  the  ship, 

^  ^Hmseqoence  of  which  they  were  thrown  overboard 

"'^Hug  a  storm,  with  a  second  count  on  a  custom  for 

^^tribution  in  respect  of  the  loss  by  jetsam,  the  De- 

^'Hlant  traversed  the  allegation  of  unskilfulness,  and  re- 

'^  on  a  custom  to  load  in  the  manner  objected  to ;  and 

^  the  second  count,  pleaded  a  set-off  of  22/.  195.  6d. 

^  average  in  respect  of  other  goods  of  the  plaintiff  on 

^'^^^i^  the  same  ship    and  a  traverse  of  the  alleged 

^^tom  of  contribution. 

In  Februan/  1838  the  Plaintiff  obtained  an  order, 

^»^ich  was  confirmed  on  the  19th  of  April,  to  amend  his 

"^claration  on  payment  of  costs,   by   increasing  the 

•*>fiount  of  damages  from  20/.  to  50/. :  the  Defendant  to 

"^  at  liberty  to  plead  de  novo. 

I  2 


Plaintiff  hav- 
ing^ after  plea^ 
obtained  leave 
to  amend  his 
declaration  on 
payment  of 
costs,  by  in- 
creasing die 
amount  of 
damages,  and 
Defendant 
having,  after 
the  amend- 
ment, paid 
money  into 
Court,  by 
which  one  of 
his  pleas  be- 
came unavail- 
able, Held, 
that  he  was 
not  entitled 
to  the  costs  of 
such  plea. 


116 


18S8. 
Gould 

OUVEIU 


MICHAELMAS  TERM, 

The  amendment  was  rendered  necessary  by  the  De^ 
fendant  having  unexpectedly  pleaded  a  set-off* 

The  Defendant  then  withdrew  the  plea  alleging  the 
custom  to  load  in  the  manner  objected  to  {a)^  and  paid 
money  into  court. 

In  Trinity  term  last,  the  plea  of  set-off  was  set  aside 
as  having  been  pleaded  contrary  to  good  faith.  After 
this,  upon  judgment  for  the  Plaintiff,  in  taxing  the  costs 
occasioned  by  the  amendment  of  the  declaration,  the 
Master  allowed  the  Defendant  the  costs  of  all  the  pleas 
as  they  stood  in  February  ;  whereupon, 

Wilde  Seijt  obtained  a  rule  nisi  for  a  review  of  the 
taxation,  on  the  ground  that  the  Defendant  was  entitled 
only  to  the  costs  occasioned  by  the  amendment 


JR.  V.  Bichardsj  who  shewed  cause,  contended  that, 
upon  leave  being  given  to  amend  on  payment  of  costs, 
the  Defendant  was  entitled  to  the  costs  of  all  the  pleas 
then  upon  the  record.  The  amendment  occasioned  the 
payment  into  Court,  and  the  payment  into  Court  ren- 
dered the  two  pleas  unavailable :  the  Defendant,  there- 
fore, ought  to  have  the  costs  of  pleas,  which,  but  for 
the  amendment,  might  have  availed  him. 

TiNDAL  C.  J.  The  plea  as  to  the  custom  had 
nothing  to  do  with  the  increase  of  damages,  which  was 
the  whole  of  the  amendment :  and  it  is  clear,  that  the 
allowance  of  an  amendment  upon  payment  of  costs,  must 
mean,  costs  substantially  occasioned  by  the  amendment. 
These  costs  were  occasioned  by  the  spontaneous  act  of 
the  Defendant 

Rule  absolute. 

(a)  See  ^New  Cam,  134.  676. 
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Dat  v.  Clark.  nw.  26. 

jt 

nPHE  Plainti£F  held  the  Defendant  to  bail  for  847/.,  Plaintiff  ar- 

which  the  Plaintiff  claimed  for  his  services  as  an  ^*f^  ^!" 
,  -  o  '  1        t  •  1         !•  .     pendant  for 

architect,  for  surveying  and  making  a  plan  of  certain  347/.^  alleged 

old  buildings,  and  for  attendances  and  expenses  in  making  to  be  due 
specifications  for,  and  superintending,  the  pulling  down  .rchitect^^ 
of  the  old  buildings,  and  the  erection  of  new.  commission  ^ 

One  item  of  charge  was  250/.,  commission  at  5  per  ^^  ^^  ^^" 

pense  of  a 
cent,  on  5000/.,  the  value  of  the  work.  building 

The  canse  havinc:  been  referred  to  arbitration  under  which  Plain. 

tiff '«  miT 

an  order  of  nisi  priusy  and  the  arbitrator  having  awarded  ^^      ^  J_ 

the  Plaintiff  only  211/.,  mated  at 

5000/.     De- 
fendant's 
surveyors 

his  costs  under  the  43  G.  8.  c.  46.  estimated  the 


B.  Andrews  obtained  a  rule  nisi  to  tax  the  Defendant 


His  a£5davit,  in  addition  to  the  foregoing  facts,  stated 


expense  at 
sums  not  ex- 
that  the  Plaintiff  had  told  the  Defendant  that  the  ex-  ceeding 

pense  of  the  works  would  not  exceed  2000/.,  and  that  ?3?^^,  ^^^ 
^  .  Defendant^ 

competent  witnesses  on  the  part  of  the  Defendant  had  who  had 

estimated  the  works  at  various  sums,  none  of  them  ex-  *he  means  of 

ceeding  3100/. :   but  the  Defendant  omitted  to  state  havin^e  dis^ 

what  the  works  cost,  for  which  he  assigned  as  a  reason,  closed  what 

that  they  were  so  mixed  up  with  other  works  he  was  *^  actual 

,  -  ,  .  expense  was^ 

carrying  on  at  the  same  time,  as  to  preclude  him  from  t^e  Court  re- 
speaking  precisely  as  to  the  cost  of  each.  fused  him 
Andrews  referred  to  Van  Nyvel  v.  Hunter  {a)^    as  l^*^'*^  ^^ 
shewing  that,  in  cases  of  disputed  account,  the  verdict  of 
a  jury  —  and  the  arbitrator,  here,  stood  in  the  place  of 
a  jury  — is  all  but  conclusive;  and  contended,  that  the 
anus  was  now  cast  on  the  Plaintiff  to  shew  that  he  had 

(a)  3  Adol  <^  EIL  243. 
I  3 
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.  ]8S8.       reasonable  and  probable  cause  for  holding  the  Def<^d« 

ant  to  bail.    Summers  v.  Grrosvenor  (a),  Tipton  v.  Gard" 

^^^        ner.{b)     It  was   not  incumbent  on  the  Defendant  to 
Clabc      shew  that  the  arrest  was .  malicious.      Jhoiss  v.  Os- 
borne,  {c) 

Wilde  Serjt  shewed  cause  on  affidavits  which  stated 
that  the  Plaintiff  had  called  on  the  Defendant  to  pro- 
duce his  accounts)  and  had  offered  to  refer  his  daim  to 
arbitration;  that  great  alterations  had  been  made  in 
the  course  of  the  building;  that  the  Defendant  had 
never  produced  the  whole  of  his  accounts;  and  that  the 
plaintiff  and  his  surveyor  believed  the  expense  of  the 
works  to  be  5000/. 

Wilde  referred  to  Fountain  v.  Young  {d)f  Graham  v. 
Beaumont  {e)j  and  Clare  v.  Cooke  {g)^  and  to  the  language 
of  43  G.  S.,  to  show  that  the  otius  lay  on  the  Defendant 
to  make  it  appear  by  affidavit,  that  there  is  an  abeenoe  of 
reasonable  and  probable  cause ;  and  urged,  that  having 
failed  to  produce  the  accounts  of  the  actual  expense  in- 
curred in  the  works,  he  had  no  ground  for  this  application : 
for  in  so  doubtful  a  matter  as  the  expense  of  building, 
if  the  Defendant  himself  could  not  make  out  the  account 
with  precision,  the  Plaintiff  might  i^ ell  have  reasonable 
cause  for  putting  his  own  estimate  higher  than  the  De- 
fendant's ;  and  the  Defendant  had  not  sworn  that  the 
expense  did  not  amount  to  5000^1 

B.  Andrews  and  Bylesy  in  support  of  the  rule,  re- 
ferred to  BaUantyne  v.  Taylor  (A),  Griffiths  v,  Poinlon  (/), 
and  Robinson  v.  Whitehead  {k\  as  establishing  that  it 


(a)  2  Cr.  Sf  Mee.  S41.  {g)  4  New  Casa,  269. 

(6)  4  Adol.  <^  EU.  317.  (A)  5  Adol.  <V  EU,  792. 

(c)  4  DawL  F.  C.  107.  (t)  2  Nev.  Sf  M.  678. 

(d)  1  Taunt.  60.  \k)  6  DmoL  292. 
\e)  5  Dowl.  P.  C.  49. 


2  VICTORIA.  119 

is  at  the  peril  of  the  Plaintiff,  if  he  arrests  for  a  cause       18S8.     ' 

which  te  has  not  the  means  of  proving.  

Day 

TiN-DAL  C.  J.    The  present  case  does  not  fall  within      Clabk. 
the  intention  of  43  G.  3.  c.  46.  5. 3.     That  statute  pro- 
vides  that,  if  the  Defendant  shall  make  it  appear  by 
affidavit,  there  was  not  reasonable  and  probable  cause 
for  holdmg  the  Defendant  to  bail  in  the  amount  for 
which  he  has  been  sued,  the  Defendant  shall  be  entitled 
to  his  costs  notwithstanding  a  judgment  for  the  Plaintiff. 
The  question  therefore  is,  whether  it  appears  to  us  that, 
there  was  no  reasonable  or  probable  cause  for  holding 
this  Defendant  to  bail,  in  the  sum  of  347/.    Now, 
the  Plaintiff  and  his  surveyor  swear  they  believe  the 
expense  of  the  building,  on  which  the  Plaintiff  was  to 
have  a  commission  of  five  per  cent.,  was  5000/.,  and  as 
the  Defendant  does  not  attempt  to  shew  what  the  sum 
sctoally  was,  or  swear  that  it  did  not  amount  to  5000/., 
we  cannot  say  that  the  Plamtiff  had  not  reasonable  and 
probable  cause  for  believing  it  did. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 
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Nov.  s6.  Clarke  v.  Goldsmid. 

In  order  to      TSSITE  was  joined,  and  notice  of  trial  was  given  on 
judgment  as  behalf  of  the  Haintiff  on  the  18th  of  June  for  the 

a  nonaoit  adjourned  sittings  after  Trinity  term.  The  nodce  was 
Defendant  one  day  too  late,  on  which  account  the  Defendant's 
^°"^*iitf  ^  f  attorney  refused  to  accept  it,  and  successfully  opposed 
trial  which  he  &  summons  to  shew  cause  why  he  should  not  accept  it. 
has  refused  to  The  Plaintiff  then  gave  notice  of  trial  for  the  first 
^^  sittings  in  the  present  term ;  and  having  failed  to  pro- 

ceed, 

Wighiman  obtained  a  rule  nisi  for  judgment  as  in 
case  of  a  nonsuit 

Peacockf  who  shewed  cause,  referred  to  Gripper  v. 
Lord  Templemore  (a),  and  Gougk  v.  ff^ite  (i),  as  esta- 
blishing that  the  application  was  premature,  being  in 
the  same  term  for  which  notice  of  trial  was  given ;  and  to 
Ranger  v.  Bligh  (c),  as  deciding  that  the  Defendant 
could  not  fall  back  on  the  notice  in  JunCf  which  he  had 
rejected  as  insufficient. 

Wighiman.  In  Gripper  v.  Lord  Templemore  issue 
was  joined  in  the  term  for  which  notice  of  trial  was 
given ;  here  it  was  joined  the  term  before. 

TiNDAL  C.  J.  But  you  cannot  fall  back  on  the  first 
notice  of  trial  which  was  insufficient 

Rule  discharged. 

(d)  5  DowL  408.  (c)  5  Dowl.  235. 

(b)  2  Meci.  4  Wehb.  363. 
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BOTTOMLEY  V.  FoRBES.  Nov.  26. 


^^^A  SSUMPSIT,  on  a  charter-party,  for  freight.    Ac-  Upon  a 

cording  to  the  terms  of  the  charter-party,  the  ship-  ^  ^^^'-P^fty 
was  to  pay  4/.  1 5s,  per  ton  for  all  goods  shipped  at  pay  4/.  15s 


-Bombay  for  London^  cotton  to  be  calculated  at  fifty  P^rjonfor 

•^  */*f  %^     BOOtls  8lliDD6d 

^yuhic  feet  pet'  ton,  and  all  other  goods  according  to  the  ^^  Btmbay 
.^ast  India  Company's  scale.  for  London, 

At  the  trial  before  CdUtnan  J.  it  appeared  that  the  ^^  Tai 
Defendant  shipped  on   board   the  vessel,  at  Bombay^  50  cubic  feet 
1575  bales,  and  thirty-two  half  bales,  of  cotton.     They  P®'  ^^^  — 
-were  compressed  in  the  warehouse  at  Bombay  by  an  evidence  was 
liydraulic  press,  and,  being  measured  immediately  after  admissible  for 
pressure,  amounted,  upon  the  bill  of  lading,  according  ^  ^  ^°  ^^  ^ 
to  the  calculation  of  fifty  cubic  feet  per  ton,  to  S55  pay  according 
tons.     The  cotton,  by  its  own  elasticity,  has  a  tendency  ^  ^®  "™^" 
to  expand,  and  after  being  unloaded  at  London^  it  taken  at 

amounted,  according  to  the  above  calculation,  to  457  Bo^nbay^ 
.  before  the 

goods  are 
For  the  Defendant  it  was  contended,  that,  as  nothing  loaded.  Also, 

was  said  in  the  charter  as  to  the  place  where  the  mea-  ^*'  Plaintiff 

.         1         .  1  1       J  1       ^       ^«*  entitled 

sorement  was  to  be  taken,  it  must  be  regulated  by  the  to  shew  in 

usage  or  custom,  which,  as  he  alleged,  was,  to  pay  ac-  ' eply>  that  his 
cording  to  the  measurement  at  the  screw  at  Bombay.         wted'to*  ' 
A  witness,  who  was  at  Bombay  at  the  time  of  the  ship-  receive  the 
ment,  proved  the  manner  in  which  cotton  is  pressed  ^™*  *^  *"^ 
there.     The  bale  is  at  first  from  ten  to  eleven  feet  high :  surement ; 
in  the  first  place,  the  cotton  is  trod  down,  by  men,  into  measured 
boxes;  it  is  then  placed  under  wooden  screws,  and  re-  onboard -^  d 
duced  to  about  three  feet  high ;  afterwards  it  is  put  delivered  an 

under  an  iron  worm-screw,  with  thirty-five  men  to  the  account  of 

that  measure* 

screw,  and  is,  by  these  means,  brought  down  to  about  ment  to  the 

shippers. 
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1838.  one  foot  seven  or  eight  inches,  and  then  corded  very 
strongly:  it  is  in  this  state  that  the  measurement  is 
taken.  It  appeared  that  the  bales  were  shipped  within 
Forbes.  twenty-four  hours  after  the  measurement  It  was  stated 
by  the  witness,  that  the  expansion  was  greatest  imme- 
diately after  the  bales  w^re  taken  from  the  screw, 
depending  more  or  less  on  the  quality  of  the  lashings ; 
that  the  cotton  continued  to  expand  for  twenty-four 
hours,  and  not  much  after  that  time. 

Upon  a  question  being  asked  this  witness,  as  to  the 
usage, 

fVilde  seijt.  objected  to  any  evidence  of  usage  to 
pay  freight  according  to  the.  measurement  at  the  screw 
or  warehouse  of  the  shippers ;  tK)ntending,  that  where 
nothing  is  said  on  the  subject  in  the  contract,  by  law, 
the  port  of  delivery  is  the  place  where  the  quantity  of 
goods  is  to  be  ascertained  and  freight  paid.  CoUman  J. 
admitted  the  evidence. 

The  witness  then  stated,  that  he  was  acquainted  with 
the  general  mode  of  shipping  cottons  from  Bombmf  to 
London^  and  that  the  general  course  was  to  pay  freight  at 
the  rate  of  fifty  cubic  feet  to  the  ton,  according  to  mea- 
surement at  the  screw,  as  in  the  present  instance.  That  it 
was  the  usage  to  call  on  the  captain  to  sign  bills  of  lading, 
with  the  measurement  inserted ;  that  the  captain  in  this 
case,  had  refused  to  admit  the  screw  measurement ;  that 
there  had  been  great  disputes  and  differences  as  to  the 
mode  of  measuring  cotton ;  that  scarcely  any  ship  was 
loaded  without  differences,  insomuch  that  it  had  been 
considered  necessary  to  remodel  the  whole  of  the  com- 
pany's scale;  and  that  the  new  scale  was  to  come 
into  use  on  tBe  7tb  of  Aprils  subsequently  to  the  ship- 
ment in  question.  There  were  three  modes  of  mea^ 
surement.  Ist.  By  taking  4^  bales  to  the  ton.  2d.  By 
taking  14  hundred-weight  to  the  ton.  3d.  By  taking 
50  cubic  feet  to  the  ton.    The  principal  disputes  arose 
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in  csonseqnenoe  of  the  mode  of  measuring  the  bales ;  the 
callipers  being  imperfect,  and  some  persons  insisting  on 
th^  measurement  over  the  ropes.  The  witness  mentioned 
th.K>ee  ships  in  respect  whereof  there  had  been  differences, 
ia   csoosequence  of  vagueness  in  the  charters. 

Several  other  witnesses  also  proved,  that  it  was  the 
uaoffl  to  pay  according  to  the  measurement  at  the  screw 
afc  .Sombcttf,  when  nothing  was  said  in  the  charter  as  to 
th^  place  of  measurement :  that  the  expansion  of  the 
oof^ton  would  be  considerable  after  landing  it  in  London^ 
virhich  would  make  great  difference  in  the  measurement; 
and  that  the  cotton  could  not  be  put  back  into  the 
hold:  that  the  bales  would  expand  three  or  four  cubic 
inches  within  the  first  twenty-four  hours  :  and  that  the 
expansion  would  be  greater  within  the  first  twenty-four 
hoars  than  at  any  subsequent  period ;  but  that  the  cotton 
woald  expand  every  time  it  was  removed.     That  there 
was  a  difference  of  20  per  cent  between  the  measure- 
ment in  this  country  and  at  Bombay :  that  the  charters 
were  generally  made  at  Bombay;  and  that  it  was  usually 
stipulated  that  the  measurement   should  be   Bombay 
measurement. 

All  the  witnesses  stated,  that  the  course  was  for  the 
measurement  to  be  indorsed  on  the  bill  of  lading,  as  in 
^  present  instance,  and  the  freight  to  be  paid  accord- 

■ 

'og  to  that  measurement 
The  Defendant's  case  having  been  concluded, 
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Wilde  called  the  captain  on  the  part  of  the  Plainti£^ 
^d  proposed  to  ask  him,  first,  whether  he  refused  to 
i^ve  the  goods  according  to  the  Bombay  measurement ; 
^^  secondly,  to  prove  the  measurement  of  the  goods 
^ben  they  came  on  board  the  ship.  Wilde  contended, 
that  this  proof  was  rendered  necessary  by  the  Defend- 
^t's  eTidence,  which  went  to  impeach  the  measurement 
^^  London, 
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It  was  objected  for  the  Defendant,  that  this  evidence 
ought  to  have  formed  part  of  the  Plaintiff's  original 
case :  Bhd  it  was  so  held  by  the  learned  Judge. 

Wilde  also  tendered  evidence  to  shew,  that  when  the 
goods  were  brought  alongside,  the  captain  havingobjected 
to  receive  the  measurement  at  the  screw,  requested  the 
shippers  to  attend  the  measurement  of  the  goods  on 
board  the  ship:  also,  evidence  of  a  bill  of  lading  deliv- 
ered to  the  shippers,  stating  the  measurement  on  board 
as  well  as  the  measurement  at  the  screw,  and  that 
these  measurements  were  written  by  the  Defendant's 
agents,  in  order  to  shew  that  the  parties  did  not  act 
upon  the  usage ;  but  the  learned  Judge  held,  that  this 
also  should  have  formed  part  of  the  original  case. 

The  Defendant  having  paid  into  Court  freight,  cal- 
culated upon  355  tons,  a  verdict  was  found  for  him^ 
which, 

Wilde  obtained  a  rule  nisi  to  set  aside,  on  the 
ground,  that  the  language  of  the  charter-party  being 
unambiguous,  the  evidence  of  usage  ought  not  to  have 
been  admitted ;  MoUer  v.  Living  {a) ;  and  that  at  all 
events  the  evidence  offered  in  reply  ought  not  to  have 
been  rejected. 

Sir  W.  W.  FoUett  and  R.  V,  Richards  shewed  cause. 
No  place  of  measurement  being  stated  in  the  charter- 
party,  there  is  a  latent  ambiguity  in  that  respect,  which 
may  be  cleared  by  evidence :  but,  independently  of  that, 
the  principle  established  by  all  the  cases  is,  that  the  con- 
struction of  mercantile  contracts  shall  be  agreeable  to 
the  usage  of  trade  in  general,  and  of  the  particular  trade 
to  which  the  contract  relates ;  2  Phillips  on  Evid.  738. 
764.    Haynes  v.  Halliday  [b\  Bold  v.  Rayner  (c),  Ben- 


(o)  4  Tauni.  102. 
(d)  7  Bingh.  587. 


(c)  I  Mees.  ^  Welsh.  3^. 
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sort.  ^.  Schneider  (a),  Donaldson  v.  Forster  (i),  Taylor  v. 
Br^iggs  (c),  Gibbon  v.  Yot/ng  (d),  iSmiM  v.  Wilson,  {e) 
UcQess  such  evidence  were  admitted,  it  would  be  impos- 
sible to  determine  here,  whether  the  measurement  should 
be  at  Bombay^  on  board  the  ship,  or  in  London.  In 
Mjoller  y.  Living  the  contract  was  unambiguous,  to  pay 
freight  according  to  the  number  of  lasts ;  and  though  it 
appeared  that  the  last  at  Dantzicy  where  the  cargo  was 
sbipped,  was  smaller  than  the  English  last,  the  bill  of 
lading  described  the  lasts  as  English. 

And  the  evidence  offered  in  reply,  was  properly  ex- 
cluded, for  it  was  not  adduced  to  impugn  the  existence 
of  the  custom^  but  to  show  that  the  captain  protested 
against  the  measurement.     His  protest  could  not  affect 
the  construction  of  the  contract. 


18S8. 

bottomlet 
Forbes. 


Wilde  and  Martifij  in  support  of  the  rule.    The  usage 
of  trade  is  only  called  in  to  aid  in  the  construction  of 
mercantile  contracts,  where  there  is  an  ambiguity  occa- 
^oned  either  by  the  words  of  the  contract,  or  by  ex- 
trinsic circumstances :  as  to  explain  the  meaning  of  the 
^ord  baUf  which  may  be  of  cotton,  skins,  or  other 
^cles;  or,  where  a  ship  is  to  depart  with  convoy,  the 
place  where  she  shall  join  it.     But  where  there  is  no 
ambiguity  in  the  instrument,  the  usage  of  trade  cannot 
be  caDed  in  to  control  it :  thus  in  Noble  v.  Durell  (g), 
the  Court  held  that,  though  there  might  be  a  valid  cus- 
tom to  sell  butter  by  ih^yard  or  lump^  containing  any 
gi^en  number  of  ounces,  a  custom  that  the  pound  of 
batter  should  weigh  eighteen  ounces  was  bad,  because 
we  word  pound  can  only  be  applied  by  law  to  a  mea- 
*we  of  twelve  or  sixteen  ounces.    So  in  Yates  v.  Pym  (A), 


(«)  7  Taunt.  272. 
W  Ahboit  on  Shipp.  222. 
y)  2  Cor.  S^  Payncy  525. 
(^)  ^^.  Moore,  i%4i. 


(e)  3  B.S^Adol.  728. 
Ig)  3  T.  R.  271. 
(A)  6  Taunt.  ^4i6. 


1S6 


MICHAELMAS  TERM, 


IBSS. 

BoTTOlfliBT 

Forbes. 


it  was  heldy  that  on  a  warranty  of  prime  singed  baonij 
evidence  was  not  admissible  of  a  practice  in  the  bacon 
trade,  to  receive  baccm  to  a  certain  d^ee  tainted,  as 
prime  sbged  bacon.  Upon  the  same  principle,  in  Parkin' 
son  V.  Lee  (a),  upon  a  sale  of  hops  by  the  sample  with  a 
warranty  that  the  bulk  of  the  commodity  answered  the 
sample,  it  was  held,  that  the  law  did  not  raise  an  im- 
plied warranty  that  the  commodity  should  be  merchant- 
able, though  a  fair  merchantable  price  were  given. 
Donaldson  v.  Foster,  therefore,  where,  in  the  face  of  s 
charter-party  which  gave  the  merchant  the  excloatve 
privilege  of  the  cabin,  Lord  Kenyon  admitted  evidence 
of  a  usage  for  the  master,  under  a  charter-par^  so 
wcHnded,  to  take  out  a  few  articles  for  private  trade,  cannot 
be  reconciled  with  any  of  the  other  decisions,  and,  if  it 
were  law,  would  render  it  impossible  for  any  parties,  even 
advisedly,  to  enter  into  an  express  contract  incompatible 
with  usage.  (&)  In  Haynes  v.  HaUiday  the  question  was 
only  as  to  the  proper  mode  of  stowing  a  boat :  there  was 
nothing  in  the  contract  to  call  on  the  master  to  stow  it 
in  a  way  inconvenient  to  the  navigation  of  the  ship.  In 
Bold  V.  ^ajfner  there  was  a  variance  between  the  bought 
and  sold  note,  which  could  only  be  explained  by  the 
usage  of  trade.  In  Benson  v.  Schneider^  the  Defendant, 
who  was  to  furnish  a  full  and  complete  cargo  of  cotton, 
not  exceeding  what  the  ship  could  reasonably  stow,  had 
clearly  furnished  less  than  she  could  stow.  In  Taylor 
V.  Brigg  the  question  turned  on  the  meaning  of  tlie 
word  hdU^  in  which  there  was  a  latent  ambiguity :  and 
in  Gibbon  v.  Youngj  the  Utvmjreight  measuremeni  was 
also  ambiguous.  In  the  present  case  there  is  no  ambi- 
guity in  the  agreement  that  fifty  cubic  feet  shall  go  to  a 
ton ;  and  by  law,  the  place  of  measurement  is  always  the 
port  of  delivery.    At  Bombay^  the  measure  may  vary  ac- 


(a)  2  East,  313. 


(b)  See  Siarkie,  Evid.  656. 
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^^irding  to  the  power  of  the  shipper's  screw,  but  the 
ought  to  be  paid  for  what  he  delivers  at  the 
of  delivery.    Upon  a  contract  at  Bombay  to  deliver 
60^  tons  of  tobacco  in  London^  the  merchant  could 
allege  as  an  excuse  for  nonperformance  that  the 
had  shrunk  to  fifteen  tons  during  the  voyage ;  nor 
tenant  who  had  engaged  to  pay  a  rent  of  twenty  quar- 
of  wheat,  that  it  had  shrunk  to  fifteen  after  thresh- 
^9ig  and  b^re  delivery. 

By  this  usag^  therefore,  the  Defi^dant  sought  to  vary 
%he  efiect  of  his  contract  to  the  prejudice  of  the  Plain- 
tiff: but  at  all  events  the  usage  could  only  bind  persons 
^^ho  were  cognisant  of  it  from,  carrying  on  the  same 
trade ;  and  it  did  not  appear  that  the  Plaintiff  was  ever 
in  the  trade. 

Then,  as  to  the  evidence  offered  in  reply,  it  would  not 
have  been  admissible  if  offered  in  chief,  for  it  was  to 
show  in  answer  to  the  Defendant's  case,  the  varymg  na- 
ture of  the  measurements,  and  that  the  captain  had  pro- 
tested against  being  bound  by  them. 

Cur.  adv.  vidt. 
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TiKDAL  C.  J.  At  the  conclusion  of  the  argument  in 
this  case,  we  stated  our  opinion,  that,  so  far  as  related 
to  the  first  objection,  we  thought  the  case  fell  within  the 
general  rule,  that,  where  a  doubt  was  raised  by  evidence 
upon  the  meaning  of  a  mercantile  contract,  evidence  was 
admissible  of  the  usage  or  course  of  trade  at  the  place 
where  the  contract  was  to  be  carried  into  effect,  to  ex- 
plain or  remove  such  doubt ;  and  we  still  continue  of 
that  opinicm,  and  hold  the  evidence,  which  was  given 
by  the  Defendant  at  the  trial  of  this  cause,  to  be 
admissible. 

But,  with  respect  to  the  evidence  tendered  by*  the 
Plaintiff  in  the  way  of  reply,  we  think  such  evidence 
ought  to  have  been  received.    For,  as  it  appears  to  us, 
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the  eyidence  tendered  had  a  direct  bearing  on  the  pointy 
whether  the  usage  set  up  was  a  reasonable  usage  or 
riot*  Evidence  of  the  extent  of  the  difference  between 
ilieasurement  on  the  merchant's  premise^y  and  measure- 
ment at  the  time  of  shipment,  might  be  material  to 
enable  the  Judge  to  form  his  opinion  upon  the  reason- 
ableness of  the  usage;  and,  if  the  usage  should  appear 
to  be  in  a  high  degree  unreasonable  on  this  account,  such 
evidence  might  also  have  weight  with  the  jury  on  th^ 
question,  whether  the  usage  did  or  did  not  exist  in  fact. 
We  think,  therefore,  upon  this  ground,  the  cause 
must  go  down  again  to  a  new  trial. 

Rule  absolute. 


Nov.  23.     Butler,  Assignee  of  Bakewell,  a  Bankrupt, 

V.  HOBSON. 


1.  In  trover 
by  the  as- 
signee of  a 
bankrupt^ 
Defendant 
having  suc- 
ceeded on  an 
issue  that 
Plaintiff  was 


nnO  trover  on  the  possession  of  the  Plaintiff  as  assignee 
of  a  bankrupt. 

The  Defendant  pleaded  1st,  not  guilty;  2d,  that  the 
Plaintiff  was  not  assignee ;  Srd,  that  he  was  not  pos- 
sessed of  the  goods,  as  of  his  property,  as  assignee. 

5th.  Tliat  the  Plaintiff  was  assignee  under  a  commission 

,    issued  in  1828,  under  which  the  bankrupt  obtained  his 
not  possessed  .  •  i  i      • 

of  the  goods    certificate :  that  he  entered  mto  trade  again,  and  havmg 

as  of  his  pro-  the  goods  in  question  in  his  order  and  disposition,  with 
perty  as 

assignee^  and  it  appearing  that  Plaintiff,  as  assignee  under  a  second  commissioD, 
had  allowed  the  bankrupt  to  have  the  goods  in  his  order  and  disposition.  Held, 
that  Defendant  Was  entitled,  also,  to  the  costs  of  evidence  adduced  to  prove  a 
third  commission,  but  not  to  the  expense  of  proving  that  the  bankrupt's  estate 
had,  after  certificate,  produced  15«.  in  the  pound  under  the  second,  upon  which 
point  an  issue  had  .been  raised. 

2.  The  cause  having  been  condj^cted  by  an  attorney  who  was  member  of  a 
firm,  the  Court  allowed  the  costs  of  another  member  of  the  same  firm  who  bad 
been  called  as  a  witness. 
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^«te  consent  of  the  Plaintiff,  became  bankrupt  again, 
^hen  a  Jiat  was  issued  against  him,  under  which  the 
^^efendant  was' assignee,  and  so  entitled  to  the  goods. 

The   Plaintiff  joined  issue  on  the  three  first  pleas, 
^i^  replied  to  the  fifth,  a  commission  issued  against 
tile  bankrupt  in  1815,  under  which  he  had  obtained 
his  certificate^  but  added  that  he  had  not  paid  155.  in 
the  pound  under  the  second  commission^  and  that  the 
goods  in  question  were  part  of  his  after  acquired  estate. 
Rejoinder,  that  before  the,/£a/  issued  under  which  the 
Defendant  was  assignee,  the  bankrupt's  estate  had  pro- 
duced sufficient  to  pay  155.  in  the  pound.  Issue  thereon. 
The  evidence  adduced  in  support  of  this  rejoinder 
applied  to  a  period  subsequent  to  the  date  of  the  bank- 
rupt's certificate. 

After  a  verdict  for  the  Plaintiff,  with  leave  for  the 
Defendant  to  move  to  set  it  aside  and  enter  a  verdict 
for  himself  on  the  2d,  Sd,  and  Sth  pleas. 

Upon  a  motion  to  that  effect,  the  Court  directed  a 
verdict  to  be  entered  for  the  Defendant  on  the  second 
and  third  pleas,  and  for  the  Plaintiff  on  the  first. 

On  the  issue  raised  by  the  fifth  plea,  the  jury  were 
discharged.    See  ante.  Vol.  IV.  p.  290. 

The  Master,  upon  taxation  of  costs,  having  disallowed 
the  Defendant  the  expense  of  witnesses  called  to  establish 
the  third  plea  by  proving  the  third  fiat,  and  the  payment 
of  15ff.  in  the  pound  under  the  second  commission ;  and, 
upon  the  first,  having  charged  him  with  the  expenses 
of  a  partner  of  the  Plaintiff's  attorney,  which  partner 
had  no  share  in  the  conduct  of  the  cause,  but  was  called 
as  a  witness,  — 
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Wilie  Serjt.  obtained  a  rule  nhi  for  a  review  of  the 
taxation ;  against  which 


Atcherley  Serjt  and  WightmaUf  who  shewed  cause,  con- 
tended that  though,  if  the  fiflh  plea  had  formed  part  of 

VOL.  V.  K 
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the  third,  as  it  might  have  done,  the  Defendant  would 
have  been  entitled  to  the  costs  of  all  the  witnesses  called 
to  establish  such  third  plea,  yet,  as  it  had  been  pleaded 
separately,  and  the  Defendant  had  succeeded  on  the 
third  plea  as  it  stood,  the  witnesses  called  to  establish 
the  issue  raised  on  the  fifth  could  not  have  been  neces- 
sary to  support  the  third,  and  that  therefore  the  Defend- 
ant  was  not  entitled  to  the  costs  they  occasioned.  Suppose, 
under  the  old  rules,  a  Defendant  had  pleaded  non  cissun^ 
sit  to  the  whole,  and  a  release  as  to  part,  and  the  Plaintiff 
had  succeeded  on  non  assumpsit^  and  the  Defendant  oa 
the  release,  the  Plaintiff  would  not  have  been  entitled  to 
the  costs  of  witnesses  called  to  disprove  the  release.  In 
Cocks  V.  Peachy  (a),  where  the  jury,  in  returning  their 
.  verdict,  said  that  they  found  for  the  Plaintiff  as  to  part 
of  the  declaration,  the  Court  would  not  allow  the  ex- 
penses of  witnesses  called  to  support  a  different  party 
although  the  verdict  was  entered  for  the  Plaintiff 
generally.  Here,  the  Defendant's  third  plea  was,  in 
effect,  a  general  issue,  and  the  fifth,  particulars  which 
might  have  been  given  in  evidence  under  it;  having 
failed  in  establishing  those  particulars,  the  Defendant 
was  not  entitled  to  the  costs  of  the  attempt.  In  order 
to  entitle  a  party  to  the  costs,  the  evidence  must  relate 
exclusively  to  the  issue  on  which  the  costs  are  given. 
Lardner  v.  Dick  (J),  Richards  v.  Cohen  {c\  Cramther  v. 
ElwelL  {d)  But  the  evidence  as  to  the  bankrupt's 
estate  producing  155.  in  the  pound  applied  to  a  period 
subsequent  to  the  date  of  the  bankrupt's  certificate,  and 
it  did  not  appear  that  that  amount  had  been  paid  to  the 
creditors.  In  order  to  give  the  bankrupt  a  capacity  to 
acquire  future  property,  his  estate  should  produce  155. 
in  the  pound  at  the  time  of  his  certificate;  and  that 
amount  should  be  paid  to  the  creditors;  6G.4.  r.  16. 
5. 127.     Further  than  this,  the  third ^a^  was  void;  JEx 


(a)  52  JIfann.  4- iEy/.  420. 
(6)  2  Cr.  S^  Mee.  S89. 


(c)  lIhwL53S. 

(d)  4  JIf.  4-  Wehb.  71. 
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fuarU  Bourne  (a),  Ex  parte  Abbott  and  Another,  {b)  The 
proofi  therefore,  of  tha(/a^9  and  of  the  ability  of  the  bank- 
mpt's  estate  after  his  certificate,  would  not,  under  the 
third  issue,  establish  the  position  that  the  goods  in  ques- 
tkm  bdonged  to  some  person  other  than  the  Plaintiff. 
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WtUe.    In  Lardner  v.  Dick^  Richards  v.  Cohen^  and 
Crawther  v.  Elxeell^  the  party  to  whom  the  costs  were 
refused  had  not  substantially  succeeded  in  the  action. 
Bot  the  parQr  who  subistantially  succeeds  is  entitled  to 
tbe  expense  of  all   witnesses  whose  [testimony  is  re* 
k^ant  to  the  issue  on  which  he  succeeds,  although 
they  may  also  have  been  called  to  establish  other  issues 
w  which  he  may  have  failed  ;   Knight  v.   fVoore.  {c) 
Here  the  evidence  which  was  adduced  to  establish  the 
inoe  <m  the  fifth  plea  was  relevant  also  in  support  of 
the  third:  the  third  jlat  was  voidable  only,  not  void; 
^  that  the  Defendants  might  take  tinder  it,  as  against 
the  assignees  of  the  second  commission,  property  which 
the  latter  allowed  the  bankrupt  to  deal  with  as  reputed 
o^er;  and  though  under  5  G.  2.  c.  SO.  5.  9.  the  bank- 
^pt,  in  order  to  the  acquisition  of  future  property  must 
have  paid  1 6s,  in  the  pound  at  the  time  of  his  certificate, 
yet  under  6  G.  4.  c.  16,  s.  127.  it  would  be  sufficient  to 
th^t  end  if  his  estate  produced  155.  in  the  pound  after, 
certificate :  for  by  the  latter  statute  property  acquired 
by  him  after  certificate  is  vested  in  his  assignees,  and 
™*tributable  by  them ;  whereas  by  the  former  it  is  liable 
^  the  demands  of  individual  creditors,  but  not  vested 
in  the  assignees. 

Cun  adv.  mU. 

•TiKOAL  C.  J.  Three  questions  arise  in  this  case,  upon 

™  objections  made  to  the  Master's  taxation  of  costs : — 

^vrst,  whether  the  evidence  adduced  to  support  the 


^V  I  Ihae&n's  Ilep.479. 


(c)  3  New  Cases,  534. 
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third  Jlat  was  relevant  to  the  third  issue;  secondly^ 
whether  the  evidence  to  shew  that  the  bankrupt's  estate 
had  produced  155.,  in  the  pound  was  relevant  to  the 
same  issue;  and  thirdly,  whether  the  costs  of  the  attend- 
ance of  the  Plaintiff's  attorney,  at  the  trial,  as  a  witness 
for  the  Plaintiff,  ought  to  have  been  allowed. 

First,  upon  the  question  raised  by  the  third  issue, 
whether  the  Plaintiff  was  possessed  of  the  goods  as  of  his 
property  as  assignee,  it  was  competent  to  the  Defendant  tc 
prove  that  the  goods  belonged  to  other  persons.  For  this 
purpose  the  third  ^fiat  was  produced  in  evidence,  and  il 
was  proved  that  the  Plaintiff  had  permitted  the  bank- 
rupt to  continue  in  possession  of  the  property,  as  reputed 
owner  of  it^  The  effect  of  this  evidence  was  to  shew 
that  the  property  was  not  in  the  assignees  under  the 
second  commission  at  the  date  of  the  third ;  and  con- 
sequently that  it  was  liable  to  be  seized  and  administered 
under  a  new Juit,  The  Court  upon  a  former  occasion 
decided,  that  the  assignees  under  the  second  commission 
were  to  be  considered  as  true  owners  of  the  goods,  who 
had  suffered  the  bankrupt  to  retain  possession  as  reputed 
owner.  Whether  the  right  vested  in  the  assignee  under 
the  Insolvent  Debtors'  Court,  or  in  the  assignees  undei 
the  third  Jiaty  it  was  not  thought  material  with  respect 
to  the  point  then  before  the  Court  to  determine.  But 
it  has  now  become  necessary  to  say,  whether  any  title  tc 
the  goods  can  be  supported  by  the  assignees  under  the 
third  ^/,  against  the  title  of  the  assignees  under  the 
commission ;  and  upon  this  point  our  opinion  is,  thai 
the  third^^  is  not  a  nullity,  as  has  been  contended  at 
the  bar,  but  that  the  assignees  under  the  second  com- 
mission, who  have  allowed  the  bankrupt  to  retain  pos- 
session of  the  goods  as  reputed  owner,  in  contravention 
of  the  bankrupt  law,  are  not  in  a  condition  to  dispute 
the  title  of  the  assignee  under  a  subsequent^/,  to  seize 
and  administer  them ;  and  such  being  the  case,  we  thinl 
the  evidence  to  support  the  third  Jiat  was  relevant  to  the 
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^kird  issue,  and  conseqaently  as  to  this  matter  that  the 
Nation  ought  to  be  reviewed.  The  cases  of  Ex  parte 
bourne  (a)  before  Lord  Eldon^  and  the  late  case  of  Ex 
parte  Abbott  and  Another  before  the  Court  of  Review  in 
fiankruptcy  {b)y  have  not  been  overlooked  by  us,  but  we 
have  not  entered  into  the  discussion  of  the  circumstances 
of  those  cases,  only  because  the  legal  effect  of  reputed 
ownership  upon  the  rights  of  the  assignees  under  a 
third  Jlat  was  not  brought  before  the  Court.     But 

Secondly,  the  Defendants  have  also  insisted  upon 
another  ground  to  maintain  their  title,  viz.  that  the 
bankrupt's  estate  has  produced  sufficient  under  the 
second  commission  to  pay  all  his  creditors  155.  in  the 
pound.  And  upon  this  point  it  has  been  much  debated, 
whether  proof  that  the  estate  has  produced  sufficient 
to  pay  that  amount  will  satisfy  the  exception  in  the 
6  G.4.  r.  16.  5.  127>  unless  it  has  been  paid  to  the 
creditors ;  and  even  if  it  will,  whether  the  estate  required 
to  produce  the  requisite  amount  is  not  confined  to  the 
estate  which  was  vested  in  the  assignees  under  the  second 
commission,  at  the  date  of  the  certificate.  The  proviso 
by  which  the  benefit  of  the  certificate  under  the  second 
commission  is  limited  to  the  protection  of  the  person  of 
the  bankrupt,  unless  his  estate  produces'  a  certain 
amount,  was  contained  in  the  first  act  which  authorised 
the  grant  x)f  a  certificate  of  conformity,  viz,  5  G.  2. 
c.  SO*  5. 9. ;  and  is  re-enacted  in  the  same  identical 
terms  by  the  6  G.  4.  c.  16.  5. 127.,  with  this  difference 
only^  viz.,  that  by  the  former  act  it  was  provided,  that 
ihejidure  estate  and  effects  of  every  such  person  (against 
whom  a  commission  of  bankrupt  has  issued)  shall  re- 
main liable  to  his  creditors  as  before  the  making  of  that 
act  (the  tools,  &c.  only  excepted),  unless  the  estate  of 
such  person,  against  whom  such  commission  shall  be 
awarded,  shall  produce  clear,  after  all  charges,  sufficient 
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to  pay  every  creditor  under  the  same  commission  15 
in  the  pound  for  their  respective  debts ;  whereas,  by  tl 
latter  act,  (the  6  G.4.  ^.16.  s.  127.)9  it  is  provide 
that  unless  his  estate  shall  produce  sufficient,  &c.  (as  i 
the  5  G.  2.)  his  future  estate  and  effects  (except  h 
tools,  &c.)  shall  vest  in  the  assignees  under  the  said  con 
mission,  who  shall  be  entitled  to  seize  the  same,  in  lil 
manner  as  they  might  have  seized  property  of  whic 
such  bankrupt  was  possessed  at  the  issuing  the  commi 
sion.  Under  the  former  act  the  future  estate  and  effisc 
were  made  liable  to  the  creditors^  who  notwithstandis 
the  certificate  were  authorised  to  sue  the  bankrupt 
under  the  latter  act,  the  future  estate  and  effects  m 
vested  in  the  assignees.  Under  the  former  act,  therefbn 
the  assignees  had  no  right  to  seize  the  property  of  tb 
bankrupt  acquired  subsequently  to  the  certificate ;  Hoo 
V.  Browning  {a),  Ex  parte  Hodgkinson  (b) ;  under  tb 
latter,  the  estate  and  effects  subsequently  acquired,  bein 
vested  in  the  assignees,  the  individual  creditors  are  es 
eluded  from  all  right  of  suit  But  there  seems  to  be  n 
reason  for  holding  that  the  '^  estate  and  effects,''  spoke 
of  in  the  former  statute,  by  which  estate  and  efiects  th 
requisite  amount  is  to  be  produced,  is  not  the  sam 
<^  estate  and  effects  "  which  are  spoken  of  in  the  latte 
statute.  There  is  nothing  which  indicates  an  inten 
tion  to  vary  the  proviso  of  restriction  in  that  respect 
Under  the  former  act  it  is  clear  that  the  ^^  estate  an 
effects  "  required  to  produce  sufficient  to  pay  155.  in  tfa 
pound  to  all  the  creditors,  is  something  different,  an 
therefore  distinguishable  from  the  ^^ fixture  estate  an 
effects "  made  liable  to  the  creditors.  For  under  thi 
statute  the  *^  estate  and  effects "  spoken  of  are  th 
estate  and  effects  to  be  administered  under  the  commu 
sion :  but  the  assignees  could  not  seize  any  propert 
acquired  subsequently  to  the  certificate  for  the  purpos 
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of  making  a  dividend ;  though  each  individual  creditor 

might  sue  for  his  own  debt     If  the  estate  and  eflFects 

liable  to  be  administered  under  the  commission   had 

actually  produced  sufficient  to  pay  155.  in  the  pound,  the 

bankrupt  would  be  entitled  to  the  full  benefit  of  his 

certificate,  and,  as  it  appears  to  us  equally  so,  whether 

the  commissioners  had  thought  fit  to  make  a  dividend 

of  it  or  not     But  as  no  alteration  has  been  made  by 

the  6  G.  4.'  in  that  part  of  the  language  of  the  statute, 

5  G.  2.,  which  speaks  of  the  "  estate  and  effects,"  which 

18  to  produce  the  requisite  amount,  the]certificate  will  not 

exempt  the  bankrupt's  "  future  estate  and  effects  "  from 

^e  claim  of  his  assignees  to  seize  it  under  the  latter  act, 

unless  the  "  estate  and  effects "  of  the  bankrupt  exist' 

• 

*^  €U  the  date  of  the  certificate  shall  have  actually  pro^ 
^€d  sufficient  to  pay  \5s.  in  the  pound.     In  the  present 
<^»se,  although  the  estate  and  effects  of  the  bankrupt 
acquired  subsequently  to  his  certificate,  may  have  pro- 
duced sufficient  to  pay  all  his  creditors  under  the  com- 
ii^ission  155.  in  the  pound,  it  is  not  contended  that  such 
siOoant  was  produced  by  the  estate  and  effects  which 
^^isted  at  the  date  of  his  certificate.     The  evidence, 
^erefore,  which  was  provided  upon  this  point,  would 
i^ot  support  the  title  of  the  assignees  under  the  third 
f^'i  upon  the  ground  that  the  bankrupt  had  become 
absolutely  entitled  to  the  property  which  he  had  acquired 
^bsequendy  to  his  certificate ;  and  consequently  it  was 
iK>t  relevant  to  the  matter  of  the  third  issue,  and  the 
W)sts  of  such  proof  ought  not  to  be  allowed. 

Thirdly,  with  respect  to  the  third  objection,  the  Court 
^o  not  see  sufficient  reason  to  think  that  the  Master  has 
^ercised  an  unsound  discretion,  in  allowing  the  costs  of 
^6  attendance  of  the  Plaintiff"s  attorney  as  a  witness, 
*^d.  are  therefore  of  opinion  that  the  taxation  in  respect 
^f  that  matter  ought  not  to  be  disturbed. 

Rule  discharged, 

K  4 
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Nov.  26.  Reeves  v.  Capper  and  Another. 


W.  captain  of  TSSUE  under  the  Interpleader  Act,  to  try  the  ri 

a  slup,  ^  chronometer  in  the  possession  of  Messrs.  IJa 

pledged  his  , 

chronometer,    agamst  whom  an  action  of  trover  had  been  brou 

then  in  the  recover  the  value  of  it.     At  the  trial,  it  appeare 

52^^^g„  one  WikoUf  the  original  ownerof  the  chronometc 

to  Pefend-  captain  of  the  ship  Don  Giovanni^  on  the  23d  De 

ants,  the  1836,  being  about  to  proceed  on  a  voyage,  obtaii 

ship,  in  con-  advance  of  money  from  the  Defendants,  the  owi 

rideration  of  ^hg  gj^jp^  q^  signing  the  following  document,  add 
their  advanc-  .  •  . ,        ,  «  ,         . 

inir  him  50/.    ^  ^"®™  •  —  "  ^'^  consideration  of  your  advancii 

and  allowing  100/.,  on  account  of  this  voyage,  instead  of  the 
him  the  use  advance  of  50/.,  I  make  over  to  you,  as  your  pre 
ment  during     until  the  said  sum  is  repaid,  my  chronometer  a 

a  voyage  on      my  nautical  instruments,  now  on  board  the  Do 

which  he  was 

ahout  to  vannij  you  allowing  me  the  use  oftJie  same  for  this  w 

depart :  after   At  the  time  of  making  this  agreement,  the  chron* 

1^'Z^'  --  -  *«  P— '-  °f  Messrs.  Barraud,  the  n 
the  makers.      After  it  was  signed,  Wilson  went,  accompanied 
*?^*^^         Defendant's   clerk,   to   Messrs.  BarraucPs;    the 
PUintiff  for    I'^mained  outside  the  shop  while  Wilson  went  in ; 
whom  the        coming  out,  gave  the  chronometer  to  the  clerl 

;^J^.  -°^  clerk  redelivered  it  to  Wilson,  who  took  it  on  the  v 
Ignorant  oi  ' 

the  pledge  to    On  his  return  in  Juty  1837,  the  chronometer  was 

Defendants,      jj^^j^   ^q   Messrs.  Barraud.  where   it  remained 

agreed  to  hold 

it :  the  money  PlaintiflF,  an  attorney,  was  employed  by  one  W 

advanced  hy     execute  against  Wilson  Biji.fo.  at  the  suit  of 
not  havinff       finding  Wilson  in  great  distress,  the  PlaintiflF  agi 
heen  repaid,     withdraw  the  execution,  and  to  settle  with  Wain 
H^^auhe   Wilson's    signing   the  following   document :  — 

the  instru.       August  1837.     Messrs.  Barraud  —  Deliver  to  C 

ment  was  in 

Defendants. 
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niy  ^Jironometer,  No.  22,  which  bis  clerk  will  explain        I838. 

the  ircason  for  doing.     It  will  remain  in  your  hands,  as       

his  property,  until  the  arrangement  of  some  little  trans-       RsBVEg. 
actions  between  us ;  therefore,  you  will  please  to  keep      Cappeb. 
^^  still  going,  as  I  shall  have  it  replaced  in  my  name 
m  a  few  days."     This  document  had  no  stamp.     The 
Plaintiff's  clerk  took  it  to  Messrs.  Barraud,  who  there- 
upon agreed  to  hold  the  chronometer  for  the  Plaintiff. 
Tbe  Plaintiff's  clerk,  with  a  view  of  vesting  the  pos- 
session in  tbe  Plaintiff,  afterwards  took  the  chronometer 
into  his  hands  and  re-delivered  it  to  Messrs.  Barraud. 
The   Barrauds    had    no    notice    of  the   transactions 
between  the  Defendants  and   Wilsan^  until  November 
1837,  when  an  entry  was  made  in  pencil  of  the  name 
of    Capper,  opposite   the    entry  of   the   chronometer 
in  their  books.     The  jury  found  that  the  chronometer 
was  the  property  of  the  Defendants,  but  that  Messrs. 
Barraud  had  no  notice  of  their  claim  until  after  the 
delivery  of  the  document  of  24th  August  1837.    Under 
these  circumstances,  a  verdict  was  taken  for  the  Plaintiff, 
with  leave  to  move  to  enter  a  verdict  for  the  Defendants. 
In  Easter  term, 

Wilde  Serjt  obtained  a  rule  nisi  accordingly,  on  the 
ground  that  the  prior  title  to  the  chronometer  was  in 
the  Defendants.  He  also  took  three  other  objections 
to  the  verdict :  first,  that  the  document  given  by  Wilson 
to  the  Plaintiff  had  no  stamp;  secondly,  that  no  consi- 
deration appeared  on  the  face  of  it ;  thirdly,  that  there  was 
no  consideration  in  fact:  but  as  these  points  are  not 
noticed  in  the  judgment  of  the  Court,  the  argument 
upon  them  is  omitted. 

In  this  term, 

KeUy  and  Petersdorff,  who  shewed  cause,  contended 
that  the  transaction  between  Wilson  and  tbe  Defendants 
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was  merdj  a  pledge  of  the  chronometer  as  a  security 
for  the  repayment  of  the  100/.  advanced ;  and  that,  by  re- 
delivering the  instrument  to  Wilson^  the  Defendants  lost 
their  lien,  and  were  left  to  their  action  on  the  agreement : 
Wilson^  therefore,  being  absolute  proprietor  of  the  in- 
strument, and  the  Defendants  having  lost  their  lien,  the 
Plaintiff  had  a  good  title  under  fVilson.  Even  if  the 
possession  of  Wilsorij  during  the  voyage,  could  be 
esteemed  the  possession  of  the  Defendants,  yet,  upon 
the  re-delivery  to  Barrauds^  after  the  voyage,  the 
Defendants  lost  their  lien.  If  Barrauds  had  ad- 
vanced  money  on  the  instrument,  the  Defendants  could 
never  have  claimed  against  them,  after  allowing  the 
deposit  in  Wikoifs  name;  and  if  Wilson  could  confer 
title  on  Barraudsj  he  could  equally  confer  it  on  the 
Plaintiff.  The  Defendants  could  only  claim  a  property 
in  the  chattel  by  possession  or  under  a  deed ;  Kinlocke 
V.  Craig  (a),  B£ed  v.  Blades  (i).  Irons  v.  Smallpiece  (r), 
Byall  V.  RoHe  {d) ;  and  as  they  were  without  either,  the 
Plaintiff  was  entitled  to  recover. 


Wilde  and  Talfourd  Serjts.,  in  support  of  the  rule, 
ferred  to  Ogle  v.  Atkinson  {e\  to  shew  that  the  Barrauds 
were  justified  in  withholding  the  chronometer  from  the 
party  who  delivered  it  to  them,  if  it  was  the  property  of 
another,  and  contended  that  the  absence  of  possession 
did  not  invalidate  the  assignment  to  the  Defendants, 
although  in  some  cases  it  might  be  evidence  on  which  a 
jury  would  have  to  say  whether  or  not  the  assignment 
was  bon&Jide:  Martindale  v.  Booth  (g),  Beid  v.  WtU 
inot{h) ;  for  the  possession  of  Wilson  during  the  voyage 
was  the  possession  of  the  Defendants,  and  consistent  with 
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the  agfreement  between  them ;  and,  In  like  manner,  the 

deposit  at  Barraudsj  after  the  voyage  was  over,  was  a 

deposit  on  behalf  of  the  Defendants,  it  being  usual  to 

place    ship  chronometers,  in  the  interval  between  one 

voya^  and  another,  in  the  hands  of  the  maker.     There 

was    nothing,  therefore,  to  divest  the  property  which 

had  been  once  transferred  to  the  Defendants ;  and  as  the 

Plaintiff's  claim  was  subsequent  to  that  transfer,  the 

rule  must  be  made  absolute* 

Cur.  ado.  vulL 


1838. 

Reeves 
•Capper. 


TiNDAL  C.  X  The  question  which  has  arisen  upon  the 
motioDfbr  setting  aside  the  verdict  in  this  case  appears  to 
lis  to  turn  entirely  upon  the  legal  effect  of  the  contract 
under  which  the  chronometer  was  delivered  by  Wilson^ 
the  then  owner,  to  Messrs.  Cappers  on  the  23d  of  Decern* 
^  1886.  And  it  appears  to  us,  upon  the  evidence,  that 
Messrs,  Cappers  by  the  delivery  of  the  chronometer  to 
thdr  clerk  on  that  day,  upon  the  terms  of  the  special 
contract  entered  into  between  Wilson  and  them,  ac- 
quired the  legal  property  in  the  chronometer,  to  be 
held  by  them  as  a  security  for  the  repayment  of  50/. ; 
^^  that'  Wilson  had  nothing  left  in  him  but  the  rever- 
sionarjr  property  in  the  chronometer,  to  come  into  pos- 
^on  after  such  repayment  had  been  made. 

The  chronometer  was  delivered  to  Messrs.  Capper j 
^  it  was  delivered  for  a  valuable  consideration,  and 
^^  distinguishes  the  present  case  from  those,  in  which 
'^  has  been  held,  that  a  verbal  gift  of  chattels,  un- 
*^mpanied  with  delivery  of  possession,  passes  no 
property  to  the  donee;  Reed  v.  Blades {a)^  Irons  v. 
^Upiece.  (i)  Further,  the  chronometer  was  delivered 
under  a  written  agreement ;  and  although  such  fagree- 
^cnt  not  being  under  seal,  that  circumstance  becomes 
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immaterial  as  to  the  question  of  property,  yet  being 
a  written  agreement,  it  proves  with  precision  and  ac- 
curacy the  object  of  the  delivery,  and  the  nature  of  the 
interest  intended  to  be  pass^*  ^<  In  consideration  of 
your  advancing  100/.  instead  of  50/.,  I  hereby  make 
over  to  you,  as  your  property^  until  that  sum  be  repaid, 
my  chronometer,  &c.  you  allowing  me  the  use  for  this 
voyager  At  the  moment,  therefore,  of  the  delivery  to 
Messrs.  Capper^s  clerk,  the  property  vested  in  Messrs. 
Capper  for  the  purpose  and  upon  the  condition  men- 
tioned in  the  written  agreement,  which  condition  has 
never  been  performed  by  repayment  of  the  money. 

Then  arises  the  point  upon  which  the  Plaintiflf  rests 
his  claim  to  the  chronometer  under  the  subsequent 
pledge  to  him,  for  a  valuable  consideration;  namely, 
that  the  possession  of  the  chronometer  having  been 
afterwards  parted  with  by  Messrs.  Capper^  and  restored, 
as  it  is  contended,  to  Captain  WihoUf  the  property  of 
Messrs.  Capper  in  it  was  entirely  lost,  either  on  the 
principle,  that  the  agreement  with  Messrs.  Capper  must 
be  held  fraudulent  and  void,  as  possession  did  not  ac- 
company it ;  or  upon  the  ground,  that  where  the  party 
to  whom  a  personal  chattel  is  pledged,  parts  with  the 
possession  of  it,  he  losses  all  right  to  his  pledge.  As  to 
the  first  objection  to  the  title  of  the  Defendants,  the 
want  of  possession,  under  the  agreement,  can  at  the 
utmost  amount  to  no  more  than  a  ground  of  fraud  to 
be  submitted  to  the  jury;  and  no  such  question  was 
made  at  the  trial ;  and  indeed  the  answer  to  the  objec- 
tion is  sufficiently  obvious,  that  the  parting  with  the 
possession  followed,  and  was  consistent  with  the  very 
terms  and  provisions  of  the  agreement  itself.  And  as 
to  the  second  point,  we  agree  entirely  with  the  doctrine 
laid  down  in  By  all  v.  Rolle  (a),  that  in  the  case  of  a 
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simple  pawn  of  a  personal  chattel,  if  the  creditor  parts 
with  the  possession  he  loses  his  property  in  the  pledge : 
but  we  think  the  delivery  of  the  chronometer  to  Wilson 
under  the  terms  of  the  agreement  itself  was  not  a  part- 
ing  with  the  possession,  but  that  the  possession  of  Cap- 
Ulm  Wilson  was  still  the  possession  of  Messrs.  Capper. 
The  terms  of  the  agreement  were,  that  "  they  would 
allow  hira  the  use  of  it  for  the  voyage:"  words  that 
gave  him  no  interest  in  the  chronometer,  but  only  a 
licence  or  permission  to  use  it,  for  a  limited  time,  whilst 
he  continued  as  their  servant,  and  employed  it  for  the 
purpose  of  navigating  their  ship.    During  the  con- 
Unuance  of  the  voyage,   and  when   the  voyage  ter- 
minated, the  possession  of  Captain    Wilson  was  the 
possession  of  Messrs.  Capper  ;  just  as  the  possession  of 
plate  by  a  butler  is  the  possession  of  the  master ;  and 
the  delivery  over  to  the  PlaintiflF  was,  as  between  Cap- 
^'0  Wilson  and  the  Defendants  a  wrongful  act,  just  as 
"^c  delivery  over  of  the  plate  by  the  butler  to  a  stranger 
^ould  have  been ;  and  could  give  no  more  right  to  the 
"^''ee  than  Captain  Wilson  had  himself.     We  therefore 
"*«ik  the  property  belonged  to  the  Defendants,  and  that 
^^  rule  must  be  made  absolute  for  entering  the  verdict 
^or  tUe  Defendants. 

Rule  absolute. 
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Stone  and  Others  v.  Compton. 


Plaintiffs  ad- 
VaDced  2600/. 
to  C.  upon 
the  security 
of  an  inden. 
ture  of  mort- 
gage executed 
by  C,  and  a 
promissory 
note  for 
2600/.,  in 
which  De- 
fendant 
joined  as  a 
surety :  at 
the  time  of 
the  advance, 
C  owed 
Plaintiffii 
800/.,  which 
was  deducted 
from  the 
2600/.,  but 
the  recital  of 
the  mortgage 
deed,  which 
was  read  by 
Plaintiffs' 
agent,  in  the 
presence  of 
Defendant, 
stated,  un- 
truly, that 
the  800/.  had 
been  paid : 
Held,  that 
this  was  a 
fVaud  in  law, 
which  re- 
leased De- 
fendant from 
his  liability 
on  the  pro- 
missory note. 


nPHE  declaration  contained  two  counts ;  the  0 
a  promissory  note,  dated  the  25th  of  Not 
1831,  whereby  the  Defendant  promised  to  pay  t 
Plaintiffii  and  Jokn  Martin,  since  deceased,  or  oi*d( 
the  22d  o(  November  1832,  2600/.,  with  interest,  f 
pay  the  interest  half-yearly.  The  second  coun 
upon  an  account  stated. 

The  Defendant  pleaded. 

First,  —  as  to  the  first  count,  —  that  he  was  int 
to  make  the  promissory  note,  and  the  same  wa 
tained  from  him  by  the  fraud,  covin,  and  misrepri 
ation  of  the  Plaintiffs,  and  J.  Martin,  and  othc 
collusion  with  him. 

Secondly,  —  to  the  first  count,  —  except  j 
1671/.  85.,  parcel  of  the  moneys  in  that  count 
tioned,  and  the  interest  upon  that  sum,  —  that  I 
and  at  the  time  of  the  making  of  the  note,  certair 
sons,  to  wit,  Leonard  Streat  Coxe  and  George  Chai 
were  desirous  of  borrowing  of  the  Plaintiffs  ar 
Martin  a  large  sum,  to  wit,  2600/. ;  and  the  Pla 
and  J.  Martin  proposed  to  lend  the  same  upon  ci 
securities  being  given  them  for  the  repayment  thi 
with  interest,  and,  amongst  other  securities,  upo 
security  of  the  said  note  in  the  first  count  menti< 
to  be  therefore  made  and  signed  by  the  Defendai 
surety  of  and  for  i.  S.  Coxe  and  G.  Chambers  in 
behalf;  and  thereupon  the  said  note  was  made  b 
Defendant  as  surety  of  and  for  L.  S.  Coxe  and  G.  C 
bers,  and  as  a  security  for  the  repayment  of  such 
not  exceeding  2600/.  as  should  be  then,  viz.  at 
time  of  the  making  the  note  and  giving  such  < 
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secaridesy  lent  and  advanced  by  the  Plaintiffs  and  J. 
Martin  to  L.  S*  Coxe  and  G.  Chambers^  with  interest, 
and  upon  the  terms  and  faith  that  the  Plaintiffs  and 
J.Martin  should  and  would,  upon  the  note  being  made, 
and  the  securities  being  given  and  executed,  advance 
and  lend  to  Z«.  5.  Coxe  and  G.  Chambers  such  sum  of 
26002i ;  and  that  the  Defendant  should  not  be  liable  on 
the  note  except  for  such  sum  as  the  Plaintiffs  and 
J.  Martifi  should  then  lend  and  advance  to  L.  S.  Coxe 
and  6.  Chambers  on  the  said  securities ;  and  the  De- 
iendantthen  madethe*said  note  upon  the  said  terms,  and 
not  otherwise,  or  upon  any  other  consideration.  The 
Defendant  then  averred  that  all  the  said  securities,  in- 
cluding the  note,  were  then  made,  executed,  and  de- 
livered to  the  Plaintiffs  and  J.  Martin,  upon  the  terms 
aforesaid ;  and  the  Plaintiff  and  J.  Martin  then  re- 
ceived the  note  upon  the  terms  and  considerations 
aforesaid;  and  that  there  never  was  any  other  consider- 
^n  for  making  the  note.  That  at  the  time  and  upon 
the  making  and  executing  and  delivery  to  the  Plaintiffs 
and  J.  Martin  of  the  said  securities,  including  the  note, 
they  advanced  and  lent  to  L.  S.  Coxe  and  G.  Chambers 
A  much  less  sum  of  money  than  2600/.,  to  wit,  1671/.  85., 
^  no  more,  and  forbore  then  to  lend  or  advance  to 
^S.Coxe  and  G.  Martin  any  further  part  of  2600/. 
without  the  Defendant's  knowledge  or  consent;  and 
tnat  there  never  was  any  consideration  for  the  payment 
^  the  note,  or  any  part  of  the  amount  thereof,  except 
^  to  the  1671/.  85.,  with  interest  thereon;  and  the 
Plaintiflfe  did  not,  at  the  time  of  the  commencement  of 
Ais  action,  hold  the  note  for  or  upon  any  consideration 
^cept  as  to  the  1671/.  Ss.,  parcel,  &c.,  and  interest 
thereon. 

Thirdly,  —  as  to  the  first  count,  —  That  the  Defend- 
^t  made  the  promissory  note  in  that  count  mentioned, 
^  security  for  certain  persons,  to  wit,  L.  S.  Coxe  and 
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G.  Chambers^  and  in  order  to  secure  moneys  to  be  paid 
by  them  to  the  Plaintiffs  and.  J.  Martin  ;  that  aftei 
the  death  of  J,  Martin^  and  before  the  commencemeni 
of  this  suit,  X.  5.  Coxe  and  G.  Chambers  paid  and  satis- 
fied moneys  to  the  amount  of  all  moneys  in  the  note 
mentioned}  together  with  all  interest  due  thereon ;  and 
that  the  Plaintiffs  received  the  same  in  full  satisfaction 
and  discharge  of  the  cause  of  action  in  the  first  count 
mentioned. 

Fourthly,  -^  as  to  932/.  1  Is.  Sd,f  parcel  of  the  moneys 
in  the  first  count  mentioned,  —  That  before  and  at  the 
time  of  the  making  the  note  in  the  declaration  mentioned, 
L.  S.  Coxe  and  G.  Chambers  were  co-partners  in  trade, 
and  that  the  Defendant  made  the  promissory  note  as 
surety  of  and  for  L.  &  Coxe  and  G.  Chambers ;  and  the 
Plaintiffs  and  J.  Martin,  since  deceased,  then  accepted 
and  received  the  same  as  a  collateral  security  for  the 
repayment  of  a  large  sum,  to  wit,  2600/.,  to  be  lent  and 
advanced  by  the  Plaintiffs  and  J.  Martin^  since  deceased, 
to  L.  &  Coxe  and  G.  Chambers^  and  not  upon  any  other 
consideration  ;  and  the  Defendant  made  the  note  upon 
the  terms  that  in  case  the  Plaintiffs  and  J.  Martin,  ox 
any  or  either  of  them,  should,  by  virtue  of  the  deed 
hereinafter  mentioned,  sell  the  tenements  and  policies 
hereinafter  mentioned,  the  Defendant  should  be  relieved 
from  liability  on  the  note  to  the  extent  of  the  moneys 
which,  on  such  sale,  should  be  received  by  them,  or  an; 
or  either  of  them,  in  satisfaction  of  the  amount  of  the 
note,  or  any  part  thereof,  so  far  as  the  same  might 
extend  and  be  apph'cable  to  the  note :  the  Defend- 
ant then  averred  that,  before  the  making  of  the 
note,  L.  &  Coxe  and  G.  Chambers  had  applied  to  and 
requested  the  Plaintiffs  and  J.  Martin,  since  deceased, 
to  lend  and  advance  to  them,  and  the  Plaintiffs  and 
J.  Martin  then  agreed  to  lend  them  2600/.  upon  the 
security  not  only  of  the  said  note,  but  also  upon  the 
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secnrity  and  on  the  terms  and  conditions  mentioned  and 
set  forth  in  a  certain  indenture;  (setting  forth  an  indenture 
bvwhichCox^and  Chambers  mortgaged  certain  leaseholds 
and  hereditaments,  and  assigned  certain  policies  of  insur- 
ance to  the  Plaintiffs  to  secure  the  said  sum  of  2600/.)* 
That  afterwards,  to  wit,  on  &c.,  default  was  made  in 
payment  of  the  2600/.  mentioned  in  the  indenture,  and 
being  the  sum  for  securing  which  the  note  was  given ; 
and  thereupon  the  Plaintiffs  according  to  their  rights 
respectively  in  that  behalf,  afterwards,  and  after  the 
death  of  J,   Martin^   and   before  the  commencement 
of  this  suit,   to  wit,   on  &c.,  under    and    by   virtue 
of  the  said   indenture,    and  of  the    powers   thereby 
giyen,  sold  and  disposed  of  the  said  leaseholds  and 
hereditaments,  and  the  several  instruments  or  policies 
of  insurance,   and   other   the   premises   mentioned   in 
the  indenture  in  that  behalf,  and  being  such   securi- 
ties as  aforesaid,  and  which  they  were  so  authorised  to 
sell  respectively,  at  and  for  divers  moneys,  to  wit,  to  the 
amount  of  2000/. ;  and  that  after  deducting  and  retain- 
ing to  and  for  themselves  the  Plaintiffs  respectively,  all 
such  several  costs,  chai*ges,  and  expenses,  and  moneys 
as  were  in  the  first  p]^ce  to  be  deducted  and  retained, 
*nd  could  lawfully  be  deducted  and  retained  by  virtue 
of  die  indenture  in  that  behalf,  there  then  remained  and 
^as  in  the  hands  of  the  Plaintiffs,  and  they  then  held 
and  retained  to  their  own  use  and  benefit  as  the  balance 
of  2000t,  being  the  proceeds  of  the  several  securities,  a 
lajje sum,  to  wit,  932Z.  lis.  3d.,  for  and  on  account,  and 
»n  satisfaction  and  discharge  of  the  said  932/.  lis.  3rf. 
Parcel  &C.,  and  the  cause  of  action  in  respect  thereof, 
and  such  last-mentioned  sum  thereby  then  became  and 
«^as  satisfied  and  discharged ;  and  the  Plaintiffs  from 
thenceforth   hitherto  had  held  the  said  note  without 
"®  Or  consideration  as  to  the  last-mentioned  sum. 
'^''thly^  as  to  the  last  count,  non  assumpsit. 

^OL.  V.  L  . 
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The  Plaintiflfe  by  their  replication  traversed  the  fi 
in  the  first  plea ;  replied  de  injuria  to  the  second ; 
yersed  the  payment  in  the  third ;  the  sale  of  the  m 
gaged  property  in  the  fourth, — averring  that  the  Plait 
did  not  sell  or  dispose  of,  or  cause  to  be  solder  disp< 
of,  the  hereditaments,  instruments,  or  policies  and 
mises  in  the  indenture ;  and  joined  issue  on  the  last 

A  verdict  was  taken  for  the  Plaintiff  for  SOi 
subject  to  the  opinion  of  the  Court  on  a  special  c 
which  stated  that 


The  Plaintiffs  were  bankers  in  London^  and  the 
fendant  a  general  merchant  residing  in  the  same  pla 

For  a  considerable  period,  previously  to  the  ; 
1825,  Messrs.  Coxe  and  Chambers^  who  carried  on  b 
ness  in  partnership,  had  a  banking  account  with 
predecessors  of  the  Plaintiffs  in  their  banking  f 
which  banking  account  was  continued  with  the  PI 
tiffs,  until  the  bankruptcy  of  Coxe  and  Chambers 
hereinafter  mentioned. 

Mr.  Coxe^  one  of  the  partners  in  the  house  of  ( 
and  Chambers,  also  kept  with  the  Plaintiffs  a  private 
separate  banking  account  for  himself  individually,  w! 
account  was  closed  on  the  24th  oi  "February  18S0. 

In  1825,  John  Martin,  since  deceased,  and  the  Fl 
tifis  George  Stone  and  Henry  Stone,  who  then  comp< 
the  banking  firm,  lent  to  Mr.  Coxe,  on  his  private 
count,  the  sum  of  800/1  as  a  specific  loan  on  the  seci 
of  an  assignment  of  a  policy  on  his  own  life,  effecte 
the  Equitable  Assurance  Company,  for  1500/.  in  ld< 

In  the  beginning  of  the  year  1830,  and  before 
24th  of  February,  the  Plaintiffs'  firm  allowed  Mr.  i 
to  receive  from  the  Equitable  Assurance  Office  the 
of  714/.,  being  the  consideration  for  the  sale  of  cei 
additions  or  accumulations  upon  the  before-menti( 
policy  of  insurance,  which  would  have  become  pay 
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at  the  death  of  Mr.  Coxe^  •»  upon  the  understanding 
that  he  was  thereout  to  pay  to  them  the  sum  of  300/. 
in  part  discharge  of  the  debt  of  800/.,  which  he  ac- 
cordingly did,  and  which  reduced  his  debt  to  500/. 

Between  April  1825,  and  Naoember  1831,  the  Plain- 
tiff «X  Martifiy  then  «/*•  Martin  the  younger,  6.  Stone 
the  younger,  and  James  Martin^  had  been  partners  in 
the  bank;  and  on  the  24fth  of  Ji^n^  1830,  the  Plaintiffs' 
fitin  lent  to  Mr.  C(Mce  a  further  sum  of  100/.,  making, 
with  the  former  balance  of  500/.,  600/.,  due  on  his  own 
pnvate  account :  the  interest  upon  that  loan  was  paid 
on  or  about  Christmas  in  every  year,  up  to  Christmas 
1830. 

In  1831,  Messrs.  Coxe  and  ChaTnberSj  having  occasion 

^^^  a  loan  on  their  partnership  account,   entered  into 

a  negotiation  with  the   Plaintiffs'   firm,  in   order  to 

^'i'tab  it     Pending  that  negotiation,  and  before  any 

defiiiite  agreement  between  the  Plftintiffs'  firm  and  Coxe 

*>id  Chambers  was  come  to,  viz.  on  the  11th  Naoember 

^^S],  the  Plaintiffs'  firm  advanced  to  Coxe  and  Cham- 

^^^  300/.  as  a  specific  loan,  which  loan  was  on  that  day 

^^Tied  to  the  credit  of  Coxe  and  Chambers  in  their 

S^eral  banking  account. 

On  the  16th  of  the  same  month,  it  was  agreed  be- 

^een  the  Plaintiffs  and  Coxe  and  Chambers^  through 

*fce  medium  of  Coxe^  but  without  the  knowledge  or 

I^^ty  of  the  Defendant,  who  had  not  been  applied 

^  to  become  surety,  —  that  the  Plaintiffs'  firm  should 

^^^dce  a  loan  to  Coxe  and  Chambers  of  the  sum  of  2600/., 

^^d  that  the  Plaintiffs'  firm  should  thereout  deduct  or 

^  repaid  the  600/.  due  from  Mr.  Coxe  on  his  private 

^<^unt,  and  secured  as  before  mentioned,  and  the 

bitterest  thereon,  amounting  together  to  627/.  105.  Sd.^ 

^xid  also  the  300/.  and  interest  advanced  to  Coxe  and 

Chanibers  on  the  11th  of  the  same  Naoember  ;  and  that 

thereupon  the  policy  of  insurance  for  1500/.,  which  had 
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been  given  as  a  security  for  800/.9  should  be  transferred 
or  stand  as  a  security  for  the  said  sum  of  26002.,  which 
was  to  be  further  secured  by  an  assignment  to  the 
Plaintiffs'  firm  of  certain  leasehold  premises,  the  pro- 
perty of  Mr.  Edward  Chambers,  the  &ther  of  George 
Chambers,  and  of  a  certain  policy  effected  in  the  Equi- 
table  Assurance  Company  for  500/.,  on  the  life  of  the 
said  G.  Chambers  ;  and  also  by  a  joint  and  several  pro- 
missory note  of  some  other  persons  who  were  to  be 
afterwards  named  by  Coxe  and  Chambers,  and  to  be  ap- 
proved of  by  the  Plaintiffs;  and  subsequently,  but 
before  the  25th  of  the  same  November,  the  Defendant 
and  Edward  Chambers  were  accordingly  proposed  as 
sureties,  and  were  approved  of  by  the  Plaintiffs. 

An  indenture  by  way  of  mortgage,  bearing  date  the 
25th  November  1831,  was  made  between  Edward  Cham- 
bers, as  therein  described,  of  the  first  part ;  G.  Cham- 
bers, of  the  second  part ;  L.  S.  Coxe,  of  the  third  part ; 
and  the  Plaintiffs'  firm,  of  the  fourth  part;  and  was 
executed  by  E.  Chambers,  G.  Chambers,  and  L.  S.  Coxe, 
in  conformity  with  the  above  agreement,  the  deed 
reciting,  among  other  things,  that  the  entire  interest  in 
the  1500/.  policy  was  available  for  the  purposes  of  that 
security,  the  800/,  formerly  borrowed  on  it  by  Coxe 
having  been  repaid  to  the  Plaintiffs,  but  not  disclosing 
the  arrangement  made  as  to  the  application  of  the 
2600/.,  or  the  deduction  that  was  to  be  made  from  it  in 
respect  of  previous  debts.  The  deed  was  executed  by 
the  parties  who  signed  it  on  the  day  it  bore  date,  at  the 
ofiice  of  the  solicitors  for  the  Plaintiffs'  firm,  and  was 
read  over  in  the  presence  of  the  Defendant  and  Messrs, 
Coxe  and  Chambers. 

At  the  same  time  the  note  upon  which  this  action 
was  brought  was  made  and  signed  by  the  Defendant 
and  by  E.  Chambers,  of  which  the  following  is  a 
copy:  — 
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<«  if  2600.  «  London,  25th  Novr.  1831. 

**  On  the  22d  day  of  November  1832,  we  jointly  and 
severally  promise  to  pay  Messrs.  Martins  and  Stone^ 
or  order,  two  thousand  six  hundred  pounds,  with  in- 
terest, and  to  pay  the  interest  half  yearly,  for  value 
received.^ 

On  the  back  of  the  note  the  following  memorandum 
was  written,  at  the  time  it  was  made,  and  before  it  was 
executed,  and  read  over  to  the  Defendant :  —  "  The 
within  sum  of  2600/.  is  the  same  sum  of  money  as  is 
mentioned  in  an  indenture  dated  the  25th  November 
l^Sl,  and  made  between  E.  Chambers,  of  the  first  part; 
George  Chambers^  of  the  second  part ;  i.  S.  Coxe,  of 
the  third  part ;  and  Messrs.  Martin  and  Stone,  of  the 
fourth  part** 

Xhe  Defendant  was  surety  in  the  note  for  Messrs. 
Coji:e  and  Chambers,  and  became  so  at  their  request, 
'^Ade  through  G.  Chambers,  who  communicated  to  him 
that  the  Plaintiffs  were  to  lend  to  the  firm  of  Coxe  and 
^^^xmbers  2600/. ;  but  did  not  then,  or  at  any  other 
time,  until  long  after  the  securities  were  executed,  com- 
lAUnicate  the  arrangement  and  agreement  between  the 
Plajnti£&  and  Coxe  and  Chambers,  or  that  there  was 
Ai^y  arrangement  or  agreement  amongst  the  parties, 
further  than  that  the  Plaintiffs  were  simply  to  lend  the 
sum  of  2600/.  to  Coxe  and  Chambers. 

Sefore  the  Defendant  signed  the  promissory  note, 

the  recitals  of  the  deed  were  read  over  to  him ;  but  the 

Plaintiffi;  did  not,  nor  did  their  solicitor,  nor  did  Coxe 

or  Chambers,  inform  the  Defendant  before  he  signed 

such  note,  that  any  agreement  existed  respecting  the 

application  of  the  sum  of  2600/.,  or  of  the  deduction  to 

^  made   thereout;  or   that   Coxe  and   Chambers,  or 

^er  of  them,  were  indebted  to  the  Plaintiffs :  or  that 

t«€te  had  been  any  bonus  received  on  the  policy  of 
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insurance.  Nor  did  the  Defendant  then  or  at  any  other 
time  make  any  inquiries  of  the  Plaintifis,  or  of  their 
solicitor,  or  of  Coxe  and  Chambers^  as  to  the  state  of 
the  accounts  between  the  Plaintifis  and  Coxe  and  Cham- 
bers,  or  either  of  them,  or  as  to  the  intended  applicadon 
of  the  loan,  or  as  to  any  bonus  having  been  received 
upon  the  policy  of  insurance. 

Coxe  and  Chambers  had  on  the  said  25th  of  Naoember 
a  small  sum  to  their  credit  in  their  banking  account  with 
the  Plaintiffs,  and  they  did  not  overdraw  that  sum  until 
the  29th  of  November^  when  they  drew  various  checks, 
amounting  together  to  a  sum  considerably  more  than 
the  balance  of  their  banking  account ;  and  on  the  same 
29th  of  November,  the  Plaintiffs'  firm  credited  Coxe  and 
Chambers  in  their  general  banking  account,  and  in  their 
pass-book,  as  follows :  —  Cr.  29th  Nopemberj  cash  lent, 
2600/.  —  Dr.  1831.  November  29th.  By  sundry  loans 
and  interest,  928/.  125. ;  five  days'  interest  allowed  on 
2600/.,  1/.  85.  6d." 

This  sum  of  928/.  125.  was  the  amount  of  the  different 
loans  above  mentioned,  and  the  interest  due  thereon ; 
and  the  accounts  were  afterwards  continued  between  the 
parties  in  the  same  pass-book  and  general  account. 

In  January  1832  John  Martin  died. 

Coxe  and  Chambers  paid  the  Plaintiffs'  firm  the  in- 
terest on  the  2600/.  annually  from  the  time  of  the  ad- 
vance till  Christmas  1834,  the  amount  of  such  interest 
having  been  from  time  to  time  charged  and  allowed  in 
the  accounts  between  Coxe  and  Chambers  and  the 
Plaintifi&,  and  stated  in  the  usual  pass«book. 

In  July  1835  Coxe  and  Chambers  stopped  payment, 
and  soon  afterwards  became  bankrupts. 

On  or  about  the  28th  of  July  in  that  year,  the  Piain- 
tiSs  notified  such  stoppage  to  the  Defendant,  and  re- 
minded him  of  his  liability  on  his  note. 
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After  the  bankruptcy  of  Coxe  and  Chambers^  their  as- 
sigpnees  sold^  by  public  auction^  the  two  before-mentioned 
policies,  which  produced  the  sum  of  8712.)  viz*  the 
policy  for  500/.  produced  the  sum  of  SSLy  and  the  policy 
*Of  1500/*  produced  835/.^  which  the  Plaintiffs  received : 
^o  Plainti£&  subsequently  sold  the  leasehold  premises 
^"hich  had  been  mortgaged  to  them,  by  private  contract, 
^i"  the  sum  of  270/. ;  and  they  also  received  a  dividend 
^Ofler  the  bankruptcy  of  Coxe  and  Chambers  on  the  debt 
^^  ^600/.,  of  364t  75.  They  gave  the  Defendant  notice 
^^  $ach  intended  sales,  and  also  of  the  sums  which  were 


The  sums  still  due  to  the  Plaintiffs  on  the  note 
^txiounted  to  ISOO/.  105.  7d.  with  interest,  to  recover 
^'blch  this  action  was  brought. 

The  Court  were  to  be  at  liberty  to  draw  any  inference 
^liich  a  jury  might  have  drawn. 

The  question  for  the  opinion  of  the  Court  was,  — 

Whether  the  Plaintiffs  were  entitled  to  recover  any 
^lid  what  sum ;  and  the  verdict  was  to  be  entered  on 
the  separate  issues  for  Plaintiffs  or  Defendant  accord- 
ir^y,  or  a  nonsuit  might  be  entered,  as  the  Court  should 
durect. 


1838. 
Stone 

COMPTON. 


The  case  was  argued  by  Wilde  &&T]t,  for  the  Plaintiffs, 
and  Sur  W.  W.  Follett  for  the  Defendant. 

It  will  be  convenient  to  begin  with  the  argument  for 
the  Defendant 

It  was  contended  that  if  the  situation  of  the  surety 
be,  by  the  act  of  the  creditor,  materially  varied  from 
"what  he  was  led  to  expect  upon  entering  into  the  se« 
curity,  he  is  absolved  from  his  engagement  whether  the 
altered  circumstances  occasion  a  detriment  to  him  or 
not ;  for  his  engagement  is  entered  into  upon  the  repre- 
sentations made  to  him,  and  if  in  those  representations 
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there  be  falsehood  or  concealment,  a  fraud  in  law  has 
been  committed  which  avoids  the  security. 

In  Peacock  v.  Bishop  [a\  it  was  agreed  between  the 
vendors  and  vendee  of  goods  that  the  latter  should  pay 
105*  per  ton  beyond  tlie  market  price,  which  sum  was 
to  be  applied  in  liquidation  of  an  old  debt  due  to 
one  of  the  vendors.  The  payment  of  the  goods  was 
guaranteed  by  a  third  person,  but  the  bargain  between 
the  parties  was  not  communicated  to  the  surety ;  and 
it  was  held  that  that  was  a  fraud  on  the  surety,  and 
rendered  the  guaranty  void.  Bayley  J.  said,  ^^  It  is  the 
duty  of  a  party,  taking  a  guaranty,  to  put  the  sure^  in 
possession  of  all  the  facts  likely  to  affect  the  degree  of 
his  responsibility ;  and  if  he  neglect  to  do  so,  it  is  at  his 
peril." —  "  Where  by  a  composition  deed  the  creditors 
agree  to  take  a  certain  sum  in  full  discharge  of  their  re- 
spective debts,  a  secret  agreement,  by  which  the  debtor 
stipulates  with  one  of  the  creditors  to  pay  him  a  larger 
sum,  is  void,  upon  the  ground  that  that  agreement  is  a 
fraud  upon  the  rest  of  the  creditors.  80  that  a  contract 
which  is  a  fraud  upon  a  third  person  may,  on  that  account, 
be  void  as  between  the  parties  to  it.  Here  the  contract 
to  guarantee  is  void,  because  a  fact  materially  affecting 
the  nature  of  the  obligation  created  by  the  contract  was 
not  communicated  to  the  surety."  Holrqyd  J.  "  The 
contract  of  the  surety  is  not  binding  upon  him,  by  reason 
of  the  Plaintiffs  not  having  communicated  to  the  surety 
a  secret  bargain  previously  made  by  him  with  the  veiidee 
of  the  goods.  The  effect  of  that  bargain  was  to  divert 
a  portion  of  the  funds  of  the  vendee  from  being  applied 
to  discharge  the  debt  which  he  was  about  to  contract 
with  the  Plaintiffs,  and  to  render  the  vendee  less  able 
to  pay  for  the  iron  supplied  to  him."  —  "  The  Plaintiff 
and  Defendant  therefore  were  not  on  equal  terras.    The 


(a;  SB.S^C.  605. 
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former,  with  the  knowledge  of  a  fact  which  necessarily  18S8. 
must  have  the  effect  of  increasing  the  responsibility  of  — — 
the  surety,  without  communicating   the  fact  to  him,  ^"^ 

suffers  him  to  give  the  guaranty.  That  was  a  fraud  Comptok. 
upon  the  Defendant,  and  vitiates  the  contract"  Little^ 
dale  J.  **  I  think  that  a  surety  ought  to  be  acquainted 
with  the  whole  contract  entered  into -with  his  principal." 
Jackson  v.  Duchaire  (a).  Mayhem  v.  Crickett  (£),  and 
Gbfti  v.  HerteHc)  proceeded  on  the  same  principle.  See 
HarrisorCs  Lidexy  885.  Here,  the  Defendant  was  led  to 
suppose  that  the  whole  of  the  2600/.  would  be  applied 
to  the  use  of  the  firm  of  Coxe  and  Chambers;  he  was 
not  apprised  of  the  deduction  of  900/.  for  a  previous 
debt :  to  that  extent,  and  at  all  events  to  the  extent  of 
the  600/.  (part  of  the  900/.)  which  was  deducted  for  the 
private  debt  of  Coxe^  the  firm  was  less  able  to  meet  the 
demands  of  their  creditors  than  the  surety  had  reason 
to  expect.  He  was  also  deceived  as  to  the  value  of  the 
1500/.  policy  assigned  to  the  Plaintiffs  as  a  collateral 
security.  The  deed  of  November  1835,  reciting  that  the 
800/.  lent  to  Coxe  on  the  security  of  that  policy  had 
been  repaid,  the  surety  was  led  to  suppose  that  the 
entire  policy,  with  all  its  accumulations,  would  be  avail- 
able to  the  Plaintiffs  in  reduction  of  any  demand  against 
the  surety :  whereas  the  Plaintiffs  held  the  policy  minus 
the  bonus  of  714/.  which  had  been  paid  to  Coxe.  The 
Defendant,  therefore,  having  been  kept  in  ignorance  as 
to  the  real  amount  of  the  loan  to  Coxe  and  Chambers,  and 
having  been  misled  as  to  the  value  of  the  security  in  the 
Plaintiffi'  hands,  there  was  fraud  in  law  sufficient  to 
establish  the  first  plea,  and  avoid  the  promissory  note. 

For  the  Plaintiffs  it  was  argued,  that  the  question 
upon   this   record  was,   not  as  to  the  incidents  of  a 

(o)  3  T.  R.  551.  (c)  8  Taunt.  208. 

(6)  2  Swanst.  193. 
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guaranty,  but  whether  the  Defendant  had  been  induced 
to  give  a  promissory  note  by  fraud,  and  whether  there 
was  a  failure  of  consideration.  It  was  not  necessary  for 
the  Plaintiffs  to  contest  the  principle  contended  for  on 
the  part  of  the  Defendant  in  respect  of  guaranties :  for 
it  is  true,  that  where  a  party  enters  into  a  special 
guaranty,  the  limitations  attached  to  such  an  instrument 
must  be  attended  to ;  but  where  he  becomes  surety  by 
a  promissory  note,  he  is  generally  liable  if  there  be  no 
fraud  or  &ilure  of  consideration :  the  form  of  the  in- 
strument is  a  substantial  part  of  the  contract:  there 
must  be  bonajidesy  but  no  communication  of  the  cir- 
cumstances attending  the  transaction  is  necessary^  as  in 
the  case  of  a  guaranty  or  policy  of  insurance,  where 
the  underwriter  has  no  means  of  obtaining  a  knowledge 
of  the  risk  except  what  he  is  told  by  the  assured  :  thus, 
in  Norris  v.  Nichols  {a)  i  the  defendant  gave  a  pro- 
missory note,  payable  to  R.  Johnston -^'iov  which  the 
defendant  had  received  no  consideration  —  as  a  security 
for  goods  to  be  sold  to  Johnston  on  credit;  and  Johnston 
indorsed  the  note  over  to  the  creditors.  Johnston  after- 
wards executed  a  deed  of  composition  with  the  cre- 
ditors, by  which  he  undertook  to  pay  his  debt  to  them 
by  instalments,  and  it  was  stipulated  that  they  should 
not  be  prevented  by  that  arrangement  from  suing  on 
any  securities  which  they  held,  and  that  on  any  default 
of  paying  the  instalments,  the  deed  should  be  void :  it 
was  held,  that  the  delay  granted  to  Johnston  by  that 
agreement  did  not  discharge  the  defendant.  And  Lord 
Tenterden  said,  "  Deeds  of  this  kind  are  very  common, 
and  it  is  very  usual  to  insert  clauses  like  the  present, 
reserving  the  remedy  against  sureties.  If  we  were  to 
hold  that,  notwithstanding  such  a  proviso,  the  liability 
of  a  person  in  the  situation  of  this  defendant  was  gone. 


(a)  3B.S(A<M.4th 
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1^  tiQight  prevent  snch  deeds  from  being  entered  into^ 
^^ich  would  often  be  against  the  interests  of  all  parties. 
^*^  other  respects  I  think  there  is  no  material  difference 
"^tween  this  case  and  Fentwn  v.  Pocock^^    The  same 
P^ciple  was  acted  on  in  Price  v.  Edmtmds  (a),  Bat^ 
?r  Ireland  v.  Beresford  (J),   and  Free  v.  Hawkins,  (c) 
G/yn  V,  Hertel  only  decided  that  the  exchange  of  one 
{Promissory  note  for  another  is  not  a  new  advance  of 
money.     Then^  here,  there  was  no  fraud  either  in  fact 
or  in  law ;  for  it  was  not  necessary  to  communicate  to 
the  Defendant  the  manner  in  which  the  2600/.  was  dis- 
tributed among  the  borrowers,  and  it  did  not  lessen 
their  solvency  that  a  portion  of  the  sum  was  applied 
to  the  discharge  of  a  debt  due  to  the  lender :  eventually 
that  debt  must  have  been  discharged,  and  it  was  im- 
material whether  out  of  the  2600/.,  or  from  any  other 
source.     As  to  the  policy  of  insurance,  the  Defendant 
being  no  party  to  the  deed,  could  not  take  advantage 
of  any  misrecital :  the  deed  was  only  read  in  his  pre- 
sence to  shew  the  form  in  which  the  loan  was  to  be 
effected :  but  it  would  occasion  interminable  embarrass- 
ment in  the  commercial  world,  if  upon  every  advance 
of  money  upon  the  security  of  a  promissory  note,  the 
maker  should  be  allowed  to  enter  into  collateral  trans- 
actions, and  traverse  the  allegations  in  a  deed  in  whicli 
he  had  no  concern.     The  effect  of  the  Defendant's  ob- 
jection  would  be  to  write  into  a  note  which  creates  a 
general  liability,  limitations  and  restrictions  which  were 
never  intended  by  the  parties. 

Cur.  adv.  vidt. 
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TiNDAL  C.  J.  •  The  main  question  in  this  case,  and 
which  arises  upon  the  first  plea  to  the  count  upon  the 


(a)  10  B.  S^  a  578. 
lb)  6  Dmo.  P.  C.  237. 
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promissory  note,  is  this,  whether  the  promissory  note 
was  obtained  from  the  Defendant  under  circumstances 
which  are  deemed  in  law  to  amount  to  covin  (for  there 
is  no  suggestion  whatever  of  any  intentional  fraud  or 
misrepresentation  on  the  part  of  the  Plaintiffs  person- 
ally), so  as  thereby  to  avoid  the  validity  of  the  securi^ 
in  the  hands  of  the  Plaintiffs. 

The  promissory  note  having  been  given  by  the  De- 
fendant as  a  security  for  the  debt  of  Messrs.  Coxe  and 
Chambers^  and  the  note  still  remaining  in  the  hands  of 
the  Plaintiffs,  the  original  payees,  the  consideration 
upon  which  it  was  given  to  them,  and  the  several  cir- 
cumstances under  which  the  Defendant  was  induced  to 
enter  into  it,  are  the  subject  of  inquiry  and  investigation 
in  the  present  action.  And  with  respect  to  the  nature 
of  such  inquiry,  and  its  bearing  and  effect  on  the 
validity  of  the  instrument,  we  cannot  see  any  sound 
legal  distinction  arising  from  the  form  of  the  security 
itself,  that  is,  whether  such  security  is  taken  in  the  form 
of  a  promissory  note,  or  as  an  ordinary  guaranty  for 
the  payment  of  the  debt  of  a  third  person..  For  the 
liability  of  the  maker  of  the  note,  and  of  the  guarantor, 
depends  precisely  on  the  same  event,  namely,  the  de- 
fault of  the  principal  debtor  to  make  good  his  pay- 
ment ;  and  the  extent  of  the  surety's  liability  is  pre- 
cisely the  same  on  either  instrument;  so  that  there 
seems  no  reason,  and  no  authority  has  been  cited  to  the 
effect,  that  the  validity  of  the  two  instruments  should 
not  stand  upon  precisely  the  same  footing,  so  far  as 
depends  on  the  circumstances  under  which  the  same 
were  given. 

Now  the  principle  to  be  drawn  from  the  cases  to 
which  reference  has  been  made  in  the  course  of  argu- 
ment we  take  to  be  this ;  that  if,  with  the  knowledge 
or  assent  of  the  creditor,  any  material  part  of  the 
transaction  between  the  creditor  and  his  debtor  is  mis- 
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^presented  to  the  surety,  the  misrepresentation  being 
sucb^  that  but  for  the  same  having  taken  place,  either 
the  suretyship  would  not  have  been  entered  into  at  all, 
or,  being  entered  into,  the  extent  of  the  suret/s  liability 
anight  be  thereby  increased,  the  security  so  given  is 
Void  at  law,  on  the  ground  of  fraud. 

The  question  therefore  becomes  this,  whether,  upon 
the  facts  stated  in  the  special  case,  there  appears  to  have 
been  any  such  misrepresentation  on  the  part  of  the 
I^IaintiflFs  ? 

It  is  perfectly  true,  as  urged  by  the  counsel  for  the 
Plaintiffs,  that  the  agreement  between  the  Plaintiffs  and 
Coxe  and  Chamheis^  under  which  the  former  were  to  be 
allowed  to  deduct  out  of  the  advance  of  the  2600/.  the 
old  debt  of  800/.,  due  from  Coxe  on  his  separate  ac- 
crount,  was  entered  into  before  any  application  had  been 
xnade  to  the  Defendant  to  become  surety ;  and  also  that 
Coxe  and  Chambei^s  never  communicated  to  the  Defend- 
suit    until    long  after  the   transaction    that  any  such 
^arrangement  had  been  made,  or  indeed  any  other,  than 
^hat  the  Plaintiffs  were  simply  to  lend  them  2600/i.:  and 
^f  the  matter  had  rested  here,  no  objection,  either  on 
the  ground  of  suppression  or  misrepresentation,  could 
lave  been  urged  against  the  validity  of  the  note.     The 
Plaintiffs  were  not  to  be  made  responsible  for  the  com- 
munication, or  want  of  communication,  between  their 
debtor  and  the  surety,  unless  they  are  shewn  to  be 
agreeing  to  it ;  and  for  any  thing  which  appears,  as  to 
this  part  of  the  transaction,  they  were  ignorant  that  a 
correct  statement  had  not  been  made  to  the  Defendant. 
But  it  appears  from  the  special  case,  that,  at  the  time 
of  signing  the  note,  the  principal  debtors,  Coxe  and 
Chambers^  and  the  Defendant  were  at  the  office  of  the 
Plaintiffs'  attorney,  where  the  deed  of  the  25th  of  JVo- 
'omber  was  read  over  in  their  presence :  the  case  stating 
expressly,  ^^  that  before  the  Defendant  signed  the  pro- 
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missory  note,  the  recitals  of  the  deed  were  read  over  to 
him ;"  and  that  upon  the  same  occasion,  and  before 
the  note  was  signed  by  the'  Defendant,  the  memoran- 
dum was  indorsed  upon  the  note,  stating  that  the  sum 
mentioned  in  it  was  the  same  sum  as  that  mentioned  in 
the  deed.  Now  we  think  the  construction,  and  the 
only  construction,  which  can  be  put  upon  the  recitals 
in  the  deed  is,  that  the  former  debt  of  800/.  due  to  the 
PlaintiiFs  from  Coxe,  on  his  separate  account,  and  the 
repayment  of  which  was  secured  by  Cox(?s  policy  for 
1500/.,  had  been^  at  that  time^  paid  hy  Coxe  to  the 
Plaintiffs  ;  and  that  the  sum  agreed  to  be  advanced  by 
the  Plaintiffs  to  Coxe  and  Chambers  upon  a  new  loan, 
was  thejidl  and  entire  sum  of  2600/.  We  cannot  con- 
sider these  recitals  in  any  other  light  than  as  a  direct 
representation  made  to  the  Defendant  before  the  note 
was  signed,  not  indeed  personally  by  themselves,  but 
by  the  agents  of  the  Plaintiffs  employed  in  carrying 
the  negotiation  for  the  loan  into  effect,  and  consequently 
by  whose  acts  the  Plaintiffs  are  bound;  and  that 
this  representation  was  untrue  in  a.  material  respect, 
namely,  that  the  private  debt  of  Coxe  had  not  been  paid 
at  the  time  of  the  execution  of  the  deed ;  and  that  the 
entire  sum  of  2600/.  was,  by  the  private  stipulation  be- 
tween the  parties,  not  to  be  advanced  to,  or  placed  to 

the  credit  of,  Coxe  and  Chambers^  but  only  the  sum  of 
2600/.  minus  the  amount  of  the  debt  due  from  Coxe  to 
the  Plaintiffs. 

And  we  think  ourselves  bound,  upon  every  legal 
principle  of  reasoning,  to  assume,  that  as  the  Defendant 
was  present  when  the  recitals  of  the  deed  were  read 
over  to  him,  he  must  have  signed  the  note  with  a  full 
knowledge  and  understanding  of  the  facts  therein  stated^ 
and  in  the  faith  and  confidence  that  the  statement  was 
true.  The  recitals  were  read  over  to  him  for  the  pur- 
pose of  making  him  acquainted  with  the  state  of  the 
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accrcunt  between  Coxe  and  Chambers  and  the  FlaintiiFs, 
and  with  the  collateral  securities  given  by  Coxe  and 
C^^zmbersy  which  he,  the^surety,  might,  if  it  became 
D^^<ressary,  call  to  his  aid  and  indemnity ;  and  his  atten- 
tion:! must  have  been  called  to  the  recitals  in  the  deed  by 
tl^^  circumstance  of  the  memorandum  indorsed  on  the 
aote,  which  could  be  placed  there  for  no  other  purpose 
tb^  to  connect  the  note  with  the  transaction  stated  in 
tb^deed. 

TheDy  as  it  appears  to  us  that  the  representation  as 
to  the  repayment  of  the  debt  due  from  Coxe,  and  the 
axnoont  of  the  new  loan  to  Coxe  and  Chambers^  was 
vmtrae,  and  that  such  misrepresentation  related  to  a  fact 
material  to  the  surety's  interest,  we  think  the  promissory 
note  is  thereby  void.     And  such  being  our  opinion  on 
this  point,  it  becomes  unnecessary  to  discuss  the  second 
objection  which  has  been  urged,  as  to  the  misrepresent- 
ation in  the  recitals  of  the  deed,  of  the  then  existing 
state  and  value  of  Cox(?s  policy ;  on  which  point,  how- 
€^er,  if  it  had  been  necessary,  we  should  have  been 
I'eady  to  declare  our  opinion. 
AVe  think,  therefore,  a  nonsuit  should  be  entered. 

Judgment  of  nonsuit. 
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Whereas  it  is  provided  by  the  act  of  1  &  2  Vict.  c.  4i5. 
*.3.,  that,  after  the  1st  of  Naveniber  18S8,  any  person 
entitled  to  be  admitted  an  attorney  of  any  of  the  superior 
Courts  of  Common  law  at  Westminster  shall^  after  being 
sworn  in  and  admitted  as  an  attorney  of  any  one  of  the 
said  Courts,  be  entitled  to  practice  in  any  other  of  the 
said  Courts,  upon  signing  the  roll  of  such  Court,  and  not 
otherwise,  in  like  manner  as  if  he  had  been  sworn  in 
and  admitted  an  attorney  of  such  Court ;  provided  that 
no  additional  fee  besides  those  payable  under  an  act  of 
1  Vict.  c.  56.  shall  be  Remanded  or  paid ;  and  that  the 
fees  payable  for  such  admissions  shall  be  apportioned  in 
such  manner  as  the  Judges  of  the  said  Courts,  or  any 
eight  of  them,  shall,  by  any  rule  or  order  made  in  term 
or  vacation,  direct  and  appoint ; 

We  therefore  direct  and  appoint  that  the  fees  pay- 
able jby  virtue  of  the  said  last-mentiotied  act  for  the 
Judge's  fiat  be  received  in  the  first  instance  by  the 
clerk  of  the  Judge  granting  the  fiat,  and  paid  over  by 
him  to  the  clerk  of  the  Chief  Justice  or  Chief  Baron  of 
the  Court,  as  the  case  may  be ;  and  the  day  after  each 
term,  all  the  fees  so  received  shall  be  drvided  into  fifteen 
portions,  one  of  which  shall  be  paid  to  the  clerk  or 
clerks  of  each  Judge ;  and  further,  that  the  fees  payable 
by  virtue  of  the  said  act  to  the  ushers,  shall  be  received 
in  the  first  instance  by  one  of  the  ushers  of  the  Court  in 
which  the  admission  shall  take  place,  and  shall,  on  the 
day  after  each  term,  be  divided  into  three  equal  por- 
tions, one  of  which  shall  be  paid  to  the  ushers  of  each 
Court* 

[Signed  by  all  the  Judges  except  Bolland  B.] 

END   OF  MICHAELMAS  TERM. 
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Da  VIES  V.  Lowndes.  29,  30. 

Dec,  1. 
'F'HIS  was  a  writ  of  right,  brought  to  recover  certain  !•  S.  seised 

lands  in  Buckinghamshire,   which  the  demandant  ^ja^di,? 
dumed  as  heir  general,  the  tenant,  as  devisee  of  Tho-  himself,  by 
1WW  James  Selln/j  who  being  seised  of  lands  purchased  ^*^^f*f^' 
by  himself,  by  his  father,  and  by  his  grandfather,  de-  grandfather, 
▼ised  them  to  his  right  and  lawfid  heir  at  law ;  (for  devised  them 
the  better  finding  out  of  whom,  he  directed  advertise-  |^^  r^^^  ^^ 
inents  to  be  published  immediately  after  his  decease,  finding  out  of 
in  some  of  the  public  papers;)   to   hold   to  his   heir  ^hom  he  di- 
&t  law,  in  fee,  subject   to  the  payment  of  debts  and  yertisements 
legacies  within  twelve  months  after  the  testator's  de-  to  be  pub- 
cease:  but  should  it  so  happen  that  no  heir  was  found,  -^^^  \jl\i\^ 
then  the  testator   thereby  constituted  and   appointed  heir  in  fee^ 

WiUiam  Lowndes*  Esq.,  his  lawful  heir,  on  condition  he  f object  to 
,  '       T '  '       ^  legacies^  P^X" 

changed  his   name  to  Selby.     The   legacies   were   be-  able  within 

qoeathed  to  two  daughters  of  the  testator's  first  cousin  »  year>  to 
on  the  side  of  his  mother,  and  to  three  grand-daughters  testator's  first 
Md  co-heiresses  of  the  brother  of  his  father's  mother,      cousin  on  the 

The  testator's  great  fi:randfather  was  unknown.     The  ^^^^/*'  '"^ 
,.    ,  .  mother,  and 

testator  died  m  1 772.  to  the  grand- 

daughters  and 
co-heirenes  of  the  brother  of  his  father's  mother ;  and  if  no  heir  was  found,  to 
-^•j  OQ  condition  he  changed  his  name  to  S. :  testator's  great  grandfather  was 
™il^>^owD :  Held,  that  the  heir  qualified  to  take  need  not  necessarily  be  of  the 
Mood  of  the  testator,  and  that  he  might  sue  within  sixty  years. 

2*  L,  having  taken  possession  of  the  property^  claiming  it  as  his  own,  twelve 

yean  after  testator's  death  ;  having  adopted  the  name  of  S,;  and  having  levied  a 

fine  with  proclamations  in  the  name  of  S.,  Held,  that  such  fine  was  a  bar  to  a 

writ  of  right  brought  by  an  alleged  heir  of  S.,  and  need  not  be  specially 

pleaded. 

3.  Held,  also,  that  a  pedigree  which  purported  to  have  been  compiled  from 
jDonamental  inscriptions,  family  records,  and  history,  was  not  admissible  in 
evidence. 

4,  The  heir  on  the  part  of  the  great  grandfather  has  a  prior  claim  to  the  heir 
oD  the  part  of  the  maternal  grandfather* 
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Afler  a  verdict  for  the  tenant  in  April  ISSSy  the 
Court  of  Exchequer  Chamber,  having,  upon  a  bill  of 
exceptions,  ordered  a  venire  de  novo  (a),  the  cause  was 
now  tried  at  bar  a  second  time,  and  lasted  four  days. 


Talfourd  Seijt,,  Sk  fV.  fV.  FoUeU,  and  E.  V.  WilUams. 
for  the  demandant. 


The  Attorney  General  Wilde  Seijt,  Kelly,  R.  V. 
RichardSi  and  Gray  for  the  tenant 

For  the  tenant  it  was  contended  as  before, — 1.  that  the 
demandant's  claim  was  too  late :  as  the  legatees  were  to 
be  paid  within  a  twelvemonth,  the  testator  must  have  in- 
tended that  the  devisee  should  take  if  an  heir  was  not 
found  within  that  time;  at  all  events  the  demandant 
should  have  claimed  within  a  reasonable  time,  and  not 
have  delayed,  as  she  had  done,  for  nearly  sixty  years. 

2.  That  the  heir  on  the  part  of  the  testator's  maternal 
grandfather  had  a  better  title  than  the  demandant,  who 
was  descended   from  ,the  testator's   great  grandfather. 

3.  That  by  his  right  heir  the  testator  meant  an  heir  of 
the  blood  of  the  Selbys :  and,  4.  that  a  fine  with  pro- 
clamations levied  by  the  devisee,  in  Trinity  term  1784| 
was  a  bar  to  all  claims. 

After  the  will  had  been  read,  and  the  tenant  had  been 
shewn  to  be  the  heir  of  William  Lowndes  the  devisee, 
who  died  in  1813,  it  was  proved, 

That  from  1774<  to  1781  the  devisee  had  held  courts, 
as  lord  of  the  manor  in  which  the  lands  lay,  in  the  name 
of  William  Lowndes ;  that  no  court  was  holden  from 
1781  to  1783;  in  NovenAer  1783  a  court  was  holden  in 
the  name  of  William  Lcnsmdes  Selby  ;  and  that  from 
1784  to  the  devisee's  death  courts  were  holden  in  the 
name  of  William  Selby. 

(a)  See  the  will  and  pro-  Cases,  597*  and  4  New  Casesj 
ceedings    at    length,    1  New     478. 711. 
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Then,  decrees  in  Chancery  were  put  in  of  April  1779       18S8. 
and  AiKexrc//  1788,  upon  bills  to  which  neither  the  de- 
loandant  nor  any  person  through  whom  she  claimed 
mas  a  party ;  and  by  the  latter  decree  the  Court  declared     Lowndes. 
that  the  lands  in  question  were  to  be  considered   as 
belonging  to  the  devisee,  and  ordered  that  he  should  be 
let  into  possession  thereof,  and  the  title  deeds  be  delivered 
to  him,  and  that  the  rents  and  profits  which  he  had  paid 
into  the  Bank  as  receiver  should  be  transferred  to  him. 
(The  counsel  for  the  Demandant  objected  to  the  re- 
ception of  these  decrees,  as  res  inter  alios  gestce :  but 
the  Court  admitted  them,  not  as  binding  on  the  de- 
mandant, but  as  shewing  what  had  been  done  under  the 

will.)  \^  ^^y%  i 

It  was  then  proved  that,  in  April  178S,  there  had 
been  rejoicings  at  Whaddon  Hallj  the  devisee's  resi- 
dence, on  occasion  of  his  succeeding  to  the  property. 
There  was  a  procession  of  his  tenants  and  tradespeople, 

fiddlbg,  dancing,  ribbons,  a  May^Tpole^  and  some  feast- 
ing. 

\^  April  1784,  the  devisee  executed  in  the  name  of 
WSiim,  Selln/f  pursuant  to  a  decree  of  the  Court  of 
Chancery,  a  mortgage  deed  of  a  portion  of  the  lands, 
to  raise  money  for  paying  the  legacies  bequeathed  by  the 
testator. 

The  next  evidence  offered  on  the  part  of  the  tenant 
^«s  a  fine  levied  with  proclamations  by  the  devisee,  in 
the  name  of  William  Selby,  in  Trinity  term  1784. 

The  demandant's  counsel  objected  to  this  evidence,, 

on  the  ground,  1.  That,  in  order  to  render  it  admissible, 

the  fine  should  have  been  specially  pleaded;  2.  That  it 

was  not  levied  in  the  name  by  which  the  conusor  was 

known ;   and,  3.  That  he  had  no  sufficient  estate  of 

freehold  to  levy  a  fine. 

1.  When  the  mise  is  joined  on  the  mere  right,  the 
tenant  asserts  that  he  has  the  better  right:  but  the 

M  2 


164 


MICHAELMAS  VACATION, 


1838. 

Davies 
Lowndes. 


efiSect  of  a  fine  is,  not  to  confer  a  right,  but  to  bar  the 
demandant's  remedy;  Tisseri  y.  Clarke  {a);  upon  the 
present  issue,  nothing  could  be  given  in  evidence  that 
did  not  apply  to  the  right :  the  fine,  therefore,  in  ordei 
to  its  reception,  ought  to  have  been  pleaded ;  Hardman 
V.  Clegg.  (6)  [Tindal  C.  J.  According  to  Bro.  Abr. 
Droits  48.,  and  Booths  98.,  nothing  can  be  pleaded  in  s 
writ  of  right  but  collateral  warranty.] 

2.  Then,  the  fine  was  invalid  as  not  having  been  leviec 
in  the  name  by  which  the  conusor  had  been  generallj 
known,  Shep.  Touchst.  Fincj  chap  ii.  The  validity  o 
a  fine  results  in  part  from  the  public  notice  afibrdec 
by  the  proclamations ;  but  no  notice  is  conveyed  when 
the  name  proclaimed  is  not  that  of  the  conusor. 

3.  And  the  conusor  had  no  sufficient  estate  to  levy  x 
fine.  He  had  not  made  a  feofiment  by  wrong ;  he  wa 
not  in  possession  in  his  own  right,  but  merely  as  re 
ceiver  of  the  Court  of  Chancery :  and  unless  he  had  \ 
freehold  by  disseisin,  or  in  his  own  right,  he  could  no 
levy  a  fine.  Shields  v.  Atkins  (c),  Taylor  v.  Horde  (d) 
William  v.  Thomas  (^),  Doe  dem.  Burrell  v.  Perkins  (g) 
Doe  dem.  Parker  v.  Gregory.  (//) 

For  the  tenant  it  was  answered,  that  at  this  distano 
of  time  the  execution  of  the  deed  of  1784  was  sufficien 
evidence  that  the  conusor  was  known  by  the  name  o 
William  Selby ;  and  that  in  April  1783  he  acquired  ai 
estate  of  freehold  by  publicly  taking  possession  of  th 
property,  and  treating  it  from  that  time  as  his  own. 


Tindal  C.  J.  The  second  and  third  objections  n 
solve  themselves  into  questions  of  fact:  if  there  ha 
been  no  scintilla  of  evidence  that  the  devisee  was  know 


(a)  3  Wa$.^\9. 

(*)  Holt,  N.  P.  C.  657. 

(c)  3A^.560. 

(d)  1 -Burr.  107—119. 


(e)  12Ea8t,li,U 
h)  %4M.6^EIU1^. 


\ 
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by  the  name  of  Selh/  when  he  levied  the  fine,  perhaps 

there  might  have  been  some  ground  for  the  point  taken 

on  the  part  of  the  demandant;  but  in  the  April  before 

tbe  fine  was  levied,  he  uses  the   name  of  Selby  in  a 

solemn  act  which  was  no  part  of  the  fine  itself;  and  if 

^e  excluded  the  evidence  we  should  improperly  draw 

from  the  recognitors  the  efiect  of  that  act   So,  with  re^ 

^P^ct  to  the  alleged  want  of  a  freehold  estate  in  the 

<^nusor,  it  is  clear  that  there  is  evidence  to  go  to  the 

r^ognitors  of  the  devisee  having  claimed  such  an  estate : 

^^  held  courts,  which  was  perhaps  the  strongest  act  he 

^uld  do,  and  his  taking  possession  was  accompanied 

^uh  public  rejoicing,  and  every  demonstration  that  he 

W  entered  on  property  which  he  deemed  to  be  his 

own. 

We  think,  therefore,  that  evidence  of  the  fine  ought 
to  be  received.  What  may  be  its  value  will  be  seen 
liereafler. 


1888. 
Daviei 

V, 
LoWNOEf. 


The  fine  was  then  put  in,  subject  to  a  bill  of  excep- 
tions; and  the  tenant's  case  having  closed, 


For  the  demandant  it  was  contended,  that  the  devisee 
took  an  estate  on  condition  only,  till  the  true  heir  could 
be  found ;  that  the  heir  was  entitled  to  claim  at  any  time 
within  sixty  years :  that  the  doctrine  of  reasouHble  time 
bad  no  application  to  a  claim  of  real  estate:  that  the 
beir  of  the  testator's  great  grandfather  was  to  be  pre- 
ferred to  the  heir  of  his  maternal  grandfather,  as  well 
bjfirthe  rules  of  the  common  law  as  by  stat.  ti  6l  4f  li\  4. 
r.  106.  ss.  7.  8. 

That  the  construction  put  on  the  will  by  the  Court  of 
Exchequer  Chamber  (see  4  New  CaseSy  478.),  which 
authorised  an  heir  general  to  claim,  whether  of  the  blood 
of  the  Selh/s  or  not,  was  binding  on  this  Court. 
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The  demandant's  pedigree  was  then  traced  up  to 
James  Lloyd  of  Monington^  in  Pembrokeshire,  who  died 
about  1670,  and  it  appeared 

That  Mary  Uoydj  James  Lloyd's  sister,  married  a 
Thomas  Selby  of  Nevem  in  Pembrokeshire. 

The  demandant  sought  to  establish  that  this  Thomas 
Setty  was  the  testator's  great  grandfather ;  and,  among 
other  evidence,  a  witness  who  fifty  years  ago  took  by 
devise  the  estate  of  Cwm  Gloyne,  the  former  owners  oi 
which  were  Hoyds,  connected  with  the  Lloyds  through 
whom  the  demandant  claimed,  produced  a  pedigree 
which  he  found  in  a  locked  room  shortly  after  his 
accession  to  the  estate,  among  the  family  papers  at  the 
mansion  of  Cwm  Gloyne. 

The  pedigree,  which  mounted  up  to  the  fabulous 
Princes  of  Wales,  purported  to  be  "collected  from 
parish  registers,  wills,  monumental  inscriptions,  familj 
records  and  history,"  and  was  indorsed  as  follows: 
*'  This  account  is  now  presented  (as  correct  and  as  con 
firming  of  the  tradition  handed  down  from  one  gene- 
ration to  another)  to  Thomas  Lloyd,  Esq.,  of  Cwm 
Gloyne,  the  4th  day  of  July  1733,  by  his  loving  kins- 
man, and  sincere  friend  and  very  devoted  servant, 
William  LUydJ^ 

The  handwriting  of  William  Lloyd  and  Thomas  lioyd 
was  proved. 

The  counsel  for  the  tenant  objected  to  the  reception 
of  this  pedigree.  Having  been  drawn  up  from  inscrip- 
tions and  history,  it  did  not  fall  within  the  principle 
on  which  hearsay  evidence  of  this  description  had  always 
been  admitted, — the  peculiar  knowledge  which  members 
of  a  family  are  supposed  to  have  of  their  own  connec- 
tions. 


For  the  demandant  it  was  contended,  that  if  th< 
objection  were  to  prevail,  all  pedigrees  must  be  ex- 
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daded,  for  all  must  be  made  up  from  similar  sources ; 
bnt,  although  so  made  up,  they  fall  within  the  principle 
on  which  it  has  been  usual  to  admit  hearsay  evidence  in 
such  matters,  namely,  that  they  are  the  declaration  of 
the  member  of  the  family  who  draws  them  up,  or 
sanctions  them,  that  he  believes  them  to  be  as  accurate 
a  statement  as  can  be  procured  of  his  race  and  lineage. 
At  all  events  the  document  was  admissible  as  to  all 
the  time  which  the  dates  shewed  to  be  within  the 
memory  of  William  and  Thomas  Uqyd. 


1838. 
DAvrn 

LOWNDBI. 


TiNDAL  C.  J.    If  this  objection  is  insisted  upon,  and 

we  are  called  upon  to  say  whether,  in  strict  law,  this 

pedigree  is  admissible  or  not,  I  am  of  opinion,  and  I 

am  authorised  by  my  learned  brothers  to  say  that  they 

aho  are  of  the  same  opinion,  that  this  is  not  admissible 

in  evidence.     This  pedigree  proceeds  upon  a  ground 

perfectly  distinct  from  all  others  which  I  have  ever 

known  to  be  insisted  upon.     On  the  very  face  of  it 

there  is  a  certificate  which  shews  it  can  be  considered 

^^J  as  secondary  evidence ;  the  sources  from  which  it 

^  compiled  are  pointed  out ;    and  those  sources  are 

Cerent  from  any  whicli  are  generally  resorted  to  in 

Pedigrees  which  have  been   received.      The  compiler 

^J^  first,  that  he  collected  this  from  parish  registers. 

'*"I-ct  us  have  the  parish  registers  from  Wales,     Next, 

''monumental  inscriptions. — Let  us  have  the  monumental 

^'ascriptions.     Family  records.  —  Let  us  have  copies  of 

^ose  family  records.      And  lastly,  history.  —  Let  us 

h^ve  the  history.     The  last  source   from   which   this 

P^igree  purports  to  be  made  up,  is  of  itself,  sufficient 

^  shew  that  is  inadmissible.     History  is  not  confined  to 

iQere  ancient  history,  but  may  be  mountain  history,  or 

BDy  other  then  ventilated  through  the  country  to  which 

It  relates.     The  pedigree  is  at  best  a  compilation  from 

existing  documents.    The  statement  that  it  is  presented 
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*'  as  correct,  and  as  confirming  the  tradition  handed 
down  from  one  generation  to  another,"  does  not,  as  it 
appears  to  me,  take  away  the  objection  which  arises 
from  the  pointing  out  other  sources  of  information 
which  do  not  form  proper  grounds  for  making  it 
evidence  in  this  cause:  if,  therefore,  the  objection  is 
insisted  on,  we  think  this  cannot  be  received. 
The  pedigree  was  rejected. 

The  demandant  then  endeavoured  to  trace  her  con- 
nection with  the  testator,  chiefly  by  means  of  a  descrip- 
tion contained  in  a  will  of  James  Lloyd^  of  Monington^ 
hedLTing  AsXe  September  J  1669(a);  and 

The  tenant,  in  reply,  called  witnesses  skilled  in 
ancient  handwriting,  to  impeach  the  genuineness  of 
this  document.     After  which 

TiNDAL  C.  J.  proceeded  to  sum  up  as  follows :  — 

Gentlemen  of  this  grand  inquest,  it  is  now  your  duty, 
as  recognitors  of  this  grand  assize,  to  come  to  a  de- 
termination upon  the  very  important  questions  between 
the  parties  who  are  now  before  you,  whether  you  will 
find,  upon  the  evidence  that  you  have  heard,  that  the 
tenant  in  this  writ  of  right  has  the  greater  right  to 
the  tenements  and  the  estate  which  are  the  subject- 
matter  of  the  writ,  or  whether  the  greater  right  is  in 
the  demandant. 

The  writ  itself  was  originally  sued  out  by  two  persons^ 
a  husband  and  wife.  Since  the  writ  of  right  was  first 
sued  out,  it  appears  that  the  husband  has  died,  so  that 
it  is  now  the  wife,  Mrs.  DavieSf  who  claims  to  have  the 
greater  right  to  this  property. 

Various  questions,  as  you  have  heard  in  the  course  of 


(a)  See  1  New  Cotes,  609. 
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this  long  investigation,  have  arisen  as  the  matter  has 
proceeded  —  niany  of  them  are  mere  questions  of  law. 
There  are  some,  however,  that  are  wholly  questions  of 
fact;  and  you  will  find  that  it  is  only  those  that  are 
questions  of  fact  that  you  will  be  troubled  with  the  con- 
sideration of.  I  shall,  therefore,  before  I  proceed  ta 
state  what  those  questions  of  fact  precisely  are,  deal 
widi  that  part  of  the  case  which  is  pure  matter  of  law, 
and  which  must  be  reserved  for  another  tribunal,  if  ever 
it  should  become  necessary. 

The  points  of  law  that  are  stated  to  arise  are  these :  -— 
You  observe  that  the  demandant  claims  the  right  to  this 
estate  through  a  line  of  ancestry  connected  with  the 
great  grandfather  of  the  party  who  was  last  seised. 
One  of  the  grounds  of  objection  that  are  taken  to  the 
right  to  recover  is,  that  there  are  heirs,  as  undoubtedly 
tbere  are,  that  might  establish  their  consanguinity 
through  a  branch  that  is  less  remote ;  through  the 
inatemal  grandfather;  and  it  is  said  by  the  learned 
Attorney-General,  that  we  must,  in  laying  down  the 
hiv  to  you,  say  that  this  demandant  is  excluded,  be- 
cause she  claims  through  the  more  remote,  instead  of 
^ugh  the  less  remote,  common  ancestor.  To  which 
^e  answer  that,  in  our  apprehension,  the  law  has  estab- 
^hed  that  where  the  parentage  has  to  be  made  out  on 
^e  paternal  side  of  the  ancestors  of  the  party,  you  must 
fifst  go  to  the  more  remote,  and  exhaust  that  before  you 
^ve  recourse  to  the  less.  That  has  been  the  principle 
^l  has  been  considered,  though  formerly  very  much 
^  doubt,  from  the  time  of  Sir  TV.  Blackstoncy  to  be 
Ae  law  of  the  land.  We  are  not  disposed  upon  the  • 
present  occasion,  sitting  as  we  do  in  this  Court,  not 
having  the  assistance  of  the  opinion  of  any  other  Court, 
^hich  may  be  obtained  upon  this  point,  to  decide  it  in 
^y  other  way.    The  Attorney-General  will  have  the 
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power  of  putting  that  point  among  the  rest  in  a  bill  of 
exceptions,  if  it  should  become  necessary,  and  then  it 
will  be  raised  for  judgment  before  a  superior  tribunaL 

There  is  another  point  upon  which  the  Attorney- 
General  relies,  which  is,  that  we  ought  to  interpret  this 
will  of  the  person  last  seised,  that  is  Mr.  Selby  the  tea* 
tator,  as  if  it  had  given  only  a  year,  or  at  least  a  reason^ 
able  time,  within  which  the  heir,  whoever  be  might  be, 
ought  to  have  made  his  claim.  It  appears,  however, 
without  going  into  any  reasoning  upon  it,  that  this  was 
a  subject  that  must  have  come  incidentally  before  the 
Court,  if  not  expressly,  upon  the  former  occasion;  but 
no  decision  upon  that  point  has  been  sought  for  or  ob- 
tained. According  to  our  judgment,  it  occurs  to  us 
that  the  heir  at  law  may  at  any  time  make  out  bis  claim, 
provided  he  is  not  barred  by  any  statutory  limitation 
intervening  to  prevent  him  doing  it.  Therefore  upon 
that  point  we  give  our  judgment  against  the  proposition; 
which  will  form  the  second  point  for  a  bill  of  exceptions. 

There  is  a  third  point,  which  is,  that  the  claimant, 
Mrs.  DavieSf  is  not  of  the  blood  of  the  SeUysy  through 
whom  she  is  endeavouring  to  make  out  her  claim ;  and 
that,  as  she  is  claiming  under  the  will,  and  as  the  ob- 
vious construction  of  that  will,  as  stated  by  the  At- 
torney-General is,  that  no  heir  can  claim  except  as  of 
the  blood  of  the  SeUn/s,  whatever  title  she  can  make 
as  heir,*  it  is  not  enough,  because  the  will  will  step  in 
and  preclude  her.  On  a  former  occasion  we  certainly 
entertained  the  opinion  which  has  been  stated  by  the 
tenant's  counsel;  but  inasmuch  as  that  very  point  has  been 
.  before  the  Court  of  Error  on  a  bill  of  exceptions,  we  hold 
it  to  be  our  duty  now,  sitting  and  trying  the  question  again^ 
upon  the  same  record,  which  has  passed  the  judgment 
of  that  superior  Court,  to  take  the  law  from  them,  r» 
serving  to  ourselves  the  right,  if  it  should  become  n^ 
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-^sessary,  to  reconsider  the  point  whenever  we  are  called       18S8. 
upon  to  express  an  opinion  upon  it,  and  to  express  that       — — 
opinion  freely  and  impartially  whenever  such  an  oc-      I^a^'tm 
casion  shall  arise.     For  the  present,  we  determine  in     howmm, 
obedience  to  that  Court  which  has  sent  the  cause  down 
to  be  tried  a  second  time,  that  that  is  no  answer  to  the 
daim. 

Having  stated  those  points  in  the  case  which  ap- 
pear to  me  to  be  pure  points  of  law,  I  should  advise 
jpou  to  dismiss  them  entirely  from  your  consideration, 
and  to  look  only  to  those  points  upon  which  you, 
as  recognitors,  will  be  called  upon  to  state  your  opinion 
with  respect  to  the  rights  of  these  parties. 

[^The  learned  Chief  Justice  then  proceeded  to  state 
and  comment  on  the  evidence  by  which  the  demandant 
liad  endeavoured  to  trace  her  connection  with  the  tes- 
tator; after  which  his  direction  on  the  subject  of  the 
fine  was  as  follows :  — ] 

Gentlemen,— -this  is  the  principal  part  of  the  case,  and 
the  first  question  which  will  be  left  to  you  will  be  this, 
"-—are  you  satisfied  that  the  demandant  has  made  out 
Aer  pedigree  so  as  to  shew  the  relationship  between 
lerself  and  the  person  last  seised,  Mr.  Thomas  James 
^dbjf.     If  you  are  not  satisfied  that  she  has  made  that 
<out,  —-and  it  is  the  duty  of  the  demandant  to  make  out 
the  claim  that  she  is  instituting  upon  the  present  oc- 
€asi(Hi,  —  if  you  are  not  satisfied  that  it  is  made  out, 
there  is  an  end  of  any  further  enquiry,  because,  what- 
erer  the  right  of  any  other  person  may  be,  this  party 
who  is  now  in  the  litigation  of  her  claim  before  you 
will  have  failed  to  make  it  out.     But  if  you  are  satis- 
fied that  that  claim  is  made  out,  then  comes  another 
and  a  perfectly   distinct  question.      Supposing  Mrs. 
Domes  to  have  proved  to  your  entire  satisfaction  that 
the  line  of  the  Selbys  is  connected  with  the  line  of  the 
tJcjfds  through  a  common  ancestor;  then  the  tenant 
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sayS)  whether  the  demandant  has  a  claim  or  not,  by  the 
operation  of  the  law  and  by  the  step  which  I  took  in 
1784,  the  demandant  is  barred  of  her  claim;  and  that 
is  by  his  levying  a  fine  in  Trinity  term,  1784. 

With  respect  to  the  validity  of  this  fine,  it  will 
depend  upon  two  questions  of  fact  which  must  ^be 
submitted  to  you.  It  is  perfectly  true  that  a  fine, 
after  it  has  been  levied  in  Court,  cfnd  after  there  have 
been  four  proclamations  upon  it,  by  the  law,  as  it 
then  stood,  is  a  perfect  bar  to  all  strangers,  whatevei 
rights  they  may  have,  unless  they  can  shew  that  thej 
were  under  some  disabilities  which  are  mentioned  in 
the  statute  of  Henry  the  Seventh,  upon  which,  in  the 
present  case,  there  is  no  question  whatever;  and, 
therefore,  it  being  such  a  bar,  if  it  has  been  passed  by  a 
person  who,  at  the  time,  had  a  right  to  levy  the  fine, 
and  levied  it  in  a  proper  manner,  whatever  the  right  of 
the  demandant  may  be  upon  the  present  claim,  accord- 
ing as  your  judgment  goes,  that  fine  may  be  set  up  in 
evidence  as  an  answer  to  the  demandant's  case.     But, 

I  was  about  to  tell  you  what  the  condition  of  a 
party  who  levies  a  fine  should  be  in  order  to  give 
it  efiect  or  validity.  Your  tenant  can  never  levy  a 
fine  so  as  to  injure  you  the  landlord;  and  if  a  party 
receives  possession  of  an  estate  through  another  for  a 
term  of  years,  a  fine  levied  by  such  a  person  would 
be  merely  void:  a  fine  levied  by  a  stranger  to  the 
estate,  who  had  nothing  to  do  with  it,  would  be  merely 
void.  It  would  be  a  singular  thing  if  any  body  of 
laws  would  allow  such  a  proceeding  as  that  two  per- 
sons, by  collusion  between  themselves,  might  go  through 
a  process  in  a  court  of  justice  which  would  deprive  the 
possessor  of  his  right  to  the  estate.  It  is  necessary, 
therefore,  in  order  that  a  fine  may  have  its  validity, 
that  the  person  who  levies  the  fine  should  have  a  free- 
hold estate,  either  by  right  or  by  wrong.    If  he  turns 
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out  a  lawful  possessor  of  it»  if  he  has  committed  a       18S8. 

disseisin,  he  has  what  is  called  a  wrongful  freehold;       

and  if  the  party  entitled  has  not"  claimed  within  five       I>atiim 

years  after  the  fine  has  been  levied,  that  would  be  a     Lowiaisg. 

bsLT  to  him*      Or  if  a  person  has  been  in  by  right 

adversely  to  the  rest  of   the  world,    and    asserting 

th^  dominion  to  be  his  own,  and  levies  a  fine,  after 

th^  proclamations  have   been    made,   and  five  years 

hj^ire  expired,  any  dormant  or  latent  claim  would  be 

^<liially  barred:  and  therefore  the  question  for  you  to 

^^termine  will  be,  whether  Mr.  Selby,  at  the  time  when 

^^^18  fine  was   levied  in    Trinity  term,   1784,   was  in 

^^^^ssession  of  this  estate  to  which  the  fine  relates,  having 

^^^tered  upon  it  and  claiming  it,  and  exercising  the  right 

it  as  his  own.    If  he  was  so,  he  had  such  an  estate 

would  make  .the  fine  levied  by  him  a  fine  avail- 

)Ie  at  law. 

fiut  it  is  not  only  necessary  that  the  fine  should 

levied  by  a  person  claiming  the  freehold,  but  that 

^t  should  be   levied   by  him  in  his  own  name:  and, 

^^Jierefore,  another  question  that  will  be  submitted  to 

^^rou,  will  be,  whether  at  the  time  this  fine  was  levied 

^e  had  taken  and  had  used  the  name  of  Selby  so  as  to 

\)e  known  by  that  name :  because  a  fine  levied  by  a 

stranger,  and  by  a  different  name,  would  not  bar  a 

jightful  owner;   but  if,  at  the  time  when  the  fine  is 

levied,  the  conusor  claims  the  freehold  and  levies  the 

fine  by  the  name  by  which  he  was  then  known,  that 

is  sufficient  for  all  purposes  of  law  to  make  it  an  available 

fine  and  a  bar  to  the  present  litigation. 

Now,  with  respect  to  the  evidence  on  these  two 
points,  it  may  be  summed  up  in  a  narrow  compass. 
First,  I  will  take  the  question  whether  he  enter«  and 
clwns  the  estate  as  his  own.  It  appears  upon  the  evi- 
dencei  that  the  testator  died  in  the  month  of  December 
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1773 ;  he  died  having  devised  bis  estate  by  a  will  whk^ 
be  had  mad*  about  four  years  before.  First  of  all  he 
sayS)  ^*  1  give,  bequeath,  and  devise  to  my  right  and 
lawful  heir  at  law  (for  the  better  finding  out  of  whom  I 
direct  advertisements  to  be  published  immediately  after 
my  decease  in  some  of  the  public  papers),  all  my  manors 
of  Whaddon  and  j>7iw*,"  and  so  on,  —  describing  the 
property  particularly.  Then  he  goes  on  to  say,  **  But 
should  it  so'  happen  that  no  heir  at  law  is  found, 
I  then  do  hereby  constitute  and  appoint  Wittiam 
LcnmdeSi  Esq.,  of  Winslaw^  in  the'county  of  Buckingham^ 
and  now  major  in  the  militia,  my  lawful  heir,  on  con- 
dition that  he  changes  his  name  to  Selby :  and  I  give 
the  estate  and  all  the  manors  before  mentioned,  toge- 
ther with  ail  rights,  hereditaments,  members  and  ap- 
purtenances before  mentioned,  to  the  aforesaid  William 
Lowndes.*'  Now,  having  made  that  will,  it  of  course 
was  very  probable  that  a  will  so  uncertain  should  be- 
come a  matter  of  litigation  ;  and  accordingly  two  bills 
were  filed  in  the  Court  of  Chancery ;  one  of  them  was 
filed  by  a  person  of  the  name  of  Honef  and  some  others 
joined  with  her,  who  was  an  executrix,  against  some 
persons  who  were  then  making  their  claim,  and  Mr. 
Lowndes ;  and  another  was  filed  crossly  by  Mr.  Lonxmdes 
against  the  executrix,  and  against  the  other  parties.  The 
first  thing  that  was  done,  and  that  was  likely  to  be  done 
in  that  case,  with  these  two  cross-bills,  was,  that  the 
parties  who  were  claimants  were  allowed  to  try  their  claim 
at  law,  and  in  the  mean  time  a  receiver  was  appointed 
to  the  estate ;  —  that  receiver  was  Mr.  Lowndes  himself. 
It  appears  that  the  proceedings  in  the  Court  of  Chan- 
cery went  on  from  the  year  1773  down  to  the  year 
1789,  during  which  period  of  time  Mr.  Lowndes  was 
receiver,  had  the  rents  paid  to  him,  and  accounted  for 
them  to  the  proper  officer  of  the  Court  of  Chancery, 
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paying  in  the  whole  before  such  his  receivership  had 

expired,  which  was  laid  out  in  the  funds,  and  amounted 

to  22,000  some  odd  pounds.     When  the  year  1783* 

arrived,  another  application  was  made  to  the  Court  of 

Chancery,  and  in  the  course  of  that  application  a  final 

decree  was  made  by  that  Court,  a  decree  in  conse- 

qaeace  of  which  the  office  of  receiver,  which  had  been 

so  held  by  Mr.  LoramdeSi  entirely  ceased.     The  deeds 

and  muniments  of  the  estate  were  delivered  up  to  him ; 

he  was  to  be  at  liberty  to  take  possession  of  the  estate 

himaelf,  and,  as  far  as  the  decree  went,  but  which  would 

not  affect  the  rights  of  the  present  litigant  party,  he  was 

to  be  the  owner  of  the  estate. 

Now  what  was  done  in  consequence  of  that  rests  upon 
tbe  evidence  of  two  witnesses  who  were  called  upon  the 
present  occasion.    In  the  first  place,  what  was  likely  to 
be  done  ?    the   individual  who    had  been   ten  years 
litigatiDg  his  right  to  the  estate  was  most  likely,  when 
lie  had  the  power  to  do  it,  to  take  the  estate  as  his  own, 
instead  of  going  on  in  the  character  of  a  receiver ;  and 
you  find  that  part  of  the  evidence  is  that  this  very  sum 
of  22,0002.  which  had  been  invested  in  the  funds,  the 
produce  of  the  estate  as  r^eived  by  Mr.  Lcmndesy  was 
ordered  to  be  paid  back  to  him,  and  he  took  it ;  and 
I  call  your,  attention  to  the  mode  in  which  he  acted 
when  this  change  in  his  condition  was  produced  by 
the  decree  in  Chancery.     That  appears  from  the  evi- 
dence of  two  witnesses,  one  of  the  name  of  Missenderiy 
and  the  other  of  the  name  of  French*    William  Missenden 
says,  —  **  I  am  the  parish  clerk  of  Whaddon  :   I  have 
been  so  for  these  fifteen  or  sixteen  years.     I  am  now 
seventf-three  years  old.     I  know   Whaddon  Hall.    I 
remember  a  rejoicing  at   Whaddon  Hall  in  the  year 
178S,  in  the  spring  of  that  year.'* — "  The  occasion 
of  chat  rejoicing  was  Mr.  Lowndes  succeeding  to  the 
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estate ;  the  young  men  and  women  went  to  meet  him 
then."  His  expression  was,  *^  because  he  had  got  the 
estate."  Then  he  uses  this  remarkable  expression,  ^ 
^*  He  came  to  heir  the  estate  —  to  take  possession  oJ 
it  f  and  then  he  goes  through  some  details  in  order  tc 
fix  the  time  when  this  procession  took  place,  by  shewing 
that  it  was  connected  with  the  dea^  of  his  brother 
who  had  taken  part  in  the  pageantry  of  the  moment 
and  who  died  about  a  fortnight  after  this  took  place 
Mr.  Ixmndes  came  over  in  his  own  carriage  from  ffin 
slow  Hall,  six  or  seven  miles.  But  I  call  your  attentioi 
to  the  expression  <^  to  heir  the  estate^^  and  to  takepos 
session  of  it,  for  it  corresponds  with  the  terms  of  th< 
will.  I  do  not  know  how  one  can  mbtake  it :  if  the 
person  who  had  been  a  receiver  for  ten  years  re- 
ceived back  fi'om  the  Court  the  money  which  he  had 
paid,  and  came  upon  the  estate,  and  with  form  and 
ceremony  took  possession  of  it ;  •—  I  do  not  know  hon 
I  can  put  it  to  you  in  any  other  way,  than  that  it  was 
for  the  purpose  of  shewing  that  he  was  the  possessor  o 
it,  and  took  the  dominion  of  it  upon  that  day.  You 
however,  must  decide  that  question. 

There  is  another  witness  of  the  name  of  French,  wh< 
lives  at  Nash,  and  who  says  that  he  was  there  upon  th< 
occasion  in  question,  having  been  called  upon  by  hi 
brother,  who  came  over  to  him  at  Yardley,  in  the  ad 
joining  county,  thq  day  before,  and  whom  he  accom 
panied  on  that  occasion.  Some  tittle  discrepancy  ther< 
may  be  —  though  I  do  not  know  that  there  is  —  if  yoi 
look  a  little  into  it,  as  to  the  eating  and  drinking ;  but 
believe  it  resolves  itself  into  this«  that  at  Whaddon  Hdi 
the  people  had  as  much  as  they  wanted,  but  at  Nas 
they  had  no  more  given  to  them  than  the  produce  of 
maypole,  which  had  been  erected  upon  that  occasion. 

From  that  time  it  appears  that  Mr.  Selby  used  thi 
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estate  and  acted  with  it  as  his  own.  This  is  in  the 
spring  of  1783.  It  appears  that  in  the  year  1784>, 
A  mortgage  is  made  of  the  estate  in  order  to  raise  upon 
it  the  sam  of  21,000/.  in  part  payment  of  the  debts 
I^acies.  Then,  at  least,  he  was  using  it  as  his 
That  would  not  be  sufficient  if  we  are  to  look 
to  the  time  of  Trinity  term  1784,  when  the  fine  was 
:  but  you  will  couple  it  with  the  rest,  and  see 
tther  it  is  all  of  a  piece,  and  whether,  from  the  time 
^"^n  the  estate  was  released  from  the  hands  of  the 
^o\irt  of  Chancery,  he  took  the  estate  in  another 
^^^tmer,  and  dealt  with  it,  and  so  was  dealing  with  it  at 
^*^^  time  when  the  fine  was  passed. 

As  to  this  therefore  the  second  question  will  be,  in 

^^Tder  to  maintain  the  validity  of  the  fine,  are  you  satis- 

Ced  that  at  the  time  the  fine  was  levied  he  had  entered 

tipon  the  estate,  and  claimed  the  dominion  of  it  as  his 

own  ?     If  it  was  not  so,  if  he  was  still  in  the  character 

of  recover,  or  in  any  other  character,  then  he  would 

not  have  the  freehold  in  himself,  and  then  the  fine 

would  not  be  available ;  but  if  he  was,  at  the  time  the 

fine  was  levied,  receiving  rents,  and  exercising  dominion 

over  it,  as  a  property  which  he  claimed  to  himself,  I 

scarcely  know  how  to  put  it  in  any  other  way  than  that 

there  was  a  sufficient  valid  seisin  of  the  freehold  in  him 

to  qualify  him  to  pass  a  fine,  which  would  have  its  full 

operation. 

The  next  question  is,  whether  at  the  period  of  time 

^hen  this  fine  was  passed,  he  had  taken  upon  him  and 

Used  the  name,  and  was  known  by  the  name  of  Selln/. 

^ou  observe  by  the  will  the  devise  is  to  the  testator's 

^iend  Mr.  Lawndesj  as  his  heir,  on  condition  of  his 

ling  and  using  the  name  of  Selby.     Now  the-  fine 

passed  in  Trinity  term  1784,  by  the  name  of  IVil^ 

im  SeUy;  and  therefore  one  question  for  you  is,  did 


1838. 
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1838.  he  take  it  upon  him  and  was  he  known  by  that  name 
—  at  that  time  ?  It  is  very  diflRcult  at  this  great  distance 
Da  VIES  Qf  ^jjjjg  ^Q  shew  very  accurately  by  what  particular  nami 
LowNDBs.  A  ™An  passed  in  the  months  of  April  or  May  nearly 
seventy  years  ago :  and  therefore  you  must  look  at  wba 
evidence  there  is  to  tIy*ow  light  upon  the  subject,  anc 
reason  a  little  with  yourselves  how  the  matter  stands 
In  the  first  place,  the  estate  was  left  to  him  upon  th< 
condition  of  his  taking  possession  of  it,  and  calling  him- 
self  by  the  name  of  Selbt/.  Where  a  man  has  an  estati 
left  to  him  upon  condition  of  his  calling  himself  by  i 
particular  name,  whether,  after  he  has  gone  through  tei 
years'  litigation  with  claimants,  it  is  probable  or  not  tha 
he  would  take  that  name,  is  a  matter  which  you  cai 
suggest  to  yourselves,  and  see  how  it  bears  upon  th< 
evidence  of  the  fact. 

It  appears  that  during  the  time  that  he  was  receiver 
various  courts  of  the  manor  were  held  from  the  yeai 
1773  down  to  the  year  1783,  and  those  courts  wen 
held  in  the  name  of  "  William  Lowndes,  Esq."  Mr 
Appleyard  says,  "  these  are  the  court  rolls  of  the  manor 
prior  to  the  year  1772;  the  courts  were  held  then,  ii 
the  name  of  Thomas  James  Selby ;  the  last  court  tha 
was  held  in  the  life  time  of  the  testator  was  in  1772 
after  his  death  the  first  court  that  was  held  was  thi 
16th  of  May  1774,  and  then  it  was  held  as  the  "  cour 
leet,  and  court  baron  of  William  Lonmides,  Esq."  Mr 
Lffuondes  before  that  time  had  been  appointed  receive 
by  order  of  the  Court  of  Chancery.  Another  cour 
was  held  in  the  name  of  William  Lowndes  in  Apri 
1776;  another  in  April  1777;  and  another  in  1781 
Then,  on  the  12th  November  1783,  it  was  held  in  th( 
name  of  William  Lowfides  Selby.  Then,  the  next  court 
on  the  1st  October  1784,  was  held  in  the  name  of  Wil 
Ham  Selby^  Esq.,  lately  called   William  Lowndes.     Ii 
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1786  another  court  was  held ;  and  all  others  after  in  the 
xarae  of  William  Selln/.  Therefore  you  see  that  a  marked 
distincdon  takes  place  in  the  court  that  was  held  in 
October  1784-,  after  this  fine  was  levied  ;  then,  he  calls 
himself  WiUiam  Selby^  lately  called  William  Lavmdes ; 
and  continues  after  that  to  hold  the  courts  in  that 
name:  in  the  one  preceding  it  he  had  called  himself 
William  Lcrwndes  Selby^  which  was  adding  the  name  of 
Selby  to  the  name  of  Lowndes.  That  is  the  evidence 
as  to  the  courts. 

As  to  the  acts  done  by  him,  you  find  that,  in  the 
month   of  April  preceding  the  levying  of  this  fine  — 
the  21  St  o{  April  —  he  executes  a  deed,  by  which  he 
grants  to  a  person  of  the  name  of  Hansom^  a  leasehold 
for  ninety-nine  years,  if  he  should  so  long  live.     The 
probability  is  that  that  was  done  with  a  view  to  some 
{Proceedings  that  were  then  in  contemplation,  but  which 
<i>fterwards   were  not   carried   into  effect.     But  at  all 
events,  it  is  important  to  see  that  in  the  month  of  April 
in  that  year  he  calls  himself  by  the  name  of  William  Selby 
c^nly ;  and  two  or  three  days  afterwards,  before  the  fine 
Ss  levied,  he  executes  a  bargain  and  sale  to  a  gentleman 
^>f  the  name  of  John  Skerr&w  ;  being  a  proceeding  in  re- 
lation to  this  levying  of  the  fine,  and  very  much  part  of 
^be  same  transaction,  in  which  he  also  calls  himself  by 
'^he  name  of  William  Selbj/.     When  the  fine  is  levied  in 
-Xhe  following  Trinity  term,  it  is  levied  in  the  name  of 
WiUiam  SeWy. 

When  a  man  has  taken  the  trouble  to  obtain  a 
xoyal  license  or  a  private  act  of  parliament,  for  changing 
lis  name,  it  is  a  matter  of  difiiculty  to  shew  at  a  dis- 
tant period  of  time,  with  exact  preciseness,  when  it  was 
that  this  change  took  place ;  it  goes  on  in  some  degree 
gradually;  it  becomes  more  known  after  a  little  time 
than  it  is  at  first,  and  you  cannot  expect  it  to  be  very 
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18S8.        largely  and  generally  known  at  the  very  moment  when 

the  change  takes  place.     First,  it  will  be  known  to  the 

Davobs  jj^jg  circle  in  which  a  man  lives,  which  is  the  world  tc 
LOWNDE0.  him;  it  is  known  to  those  who  are  living  with  him,  whc 
are  visiting  him,  and  who  are  constantly  with  him ;  and 
known  to  his  tenants,  and  the  persons  about  him.  You 
have  him  performing  the  most  solemn  act  which  he 
could  perform  in  the  country,  that  of  holding  his  courts 
in  the  month  of  October  1784«,  in  the  name  of  JVilliam 
Selby  only :  you  have  also  the  facts  that,  prior  to 
this,  deeds  are  executed  by  him  in  that  name;  and 
you  have  the  strong  circumstance  which  you  may  bring 
in  aid  of  it,  if  you  think  it  will  justify  you,  that  he 
had  a  great  object  in  doing  this,  for  he  could  not  be 
ignorant  at  the  time  the  Chancery  suit  had  expired  oi 
the  importance  that  it  was  to  him  that  he .  should  go  by 
the  name  of  William  Selln/y  and  not  by  that  of  William 
Lowndes.  At  this  distant  period,  the  time  between 
March  and  June  appears  very  small  to  us :  you  can 
make  any  reasonable  construction  that  the  facts  that  are 
brought  in  evidence  before  you  will  support ;  added  to 
which,  it  may  be  observed  that  after  this  litigation  had 
expired,  it  was  perfectly  known  to  persons  in  the 
neighbourhood,  who  were  conversant  with  him  and  had 
his  acquaintance,  that  when  he  took  possession  of  the 
estate  he  must  take  the  name  of  Selln/y  for  such  was 
the  condition  of  the  will. 

Putting,  therefore,  these  circumstances  together,  and 
that  he  went  by  the  name  of  Selbi/  from  that  time  to  the 
time  of  his  death,  you  must  ask  yourselves  whether  you 
have  reasonable  ground  to  conclude  that  at  the  time 
when  this  fine  was  levied,  he  had  taken  and  used,  and 
was  known  by  the  name  of  Selln/,  If  such  was  the 
case,  and  if  it  was  the  case  also  that  he  had  taken  seisin 
of  the  estate  so  as  to  be  in  possession  of  the  freehold,  I 
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am  bound  to  tell  you  —  in  which  opinion  my  brothers 
all  concur —« that  this  fine  is  a  valid  answer  to  the  pre- 
sent claim,  whatever  the  title  may  he. 

Tou  must  take  into  account,  that  in  the  beginning  of 

the  year  1785,  a  bill  was  revived,  on  account  of  the 

dG£kth  of  Mrs.  Hone,  by  her  executor,  a  person  of  the 

oetaxk^  of  Ward ;  and  the  ground  of  that  was,  that  cer- 

taiis    documents  which  Mr.  Selby  thought  had  belonged 

to    liim,  some  deeds  and  papers  and  other  documents, 

ha<3    never  been  given  up  to  Mrs.  Hone.    You  will  con- 

sicleir  how  far  this  bears  upon  the  question  before  you, 

wh^tler  or  not  he  was  known  by  the  name  of  William 

S^l6f^  after  the  original  decree.     In  the  following  year  a 

bill    ^^as  filed  by  the  name  of  "  William  Lowndes  Selby, 

hcr^^tofore  William  Lowndes"     Those  are  the  terms  of 

d^sc^ription  in  the  new  bill.    The  probability  is,  looking 

*^    ^Fie  mode  in  which  matters  of  this  sort  are  carried 

^*^*       that  he  had  not  himself  much  of  personal  inter- 

•i:ice  with  the  description  which  was  given  to  him  in 

proceedings  in  Chancery:    that,  would  be  chiefly 


th< 


|^*^^n  up  by  the  agents  in  town,  or  the  person  who  was 

^'^^^^ tasted  with  the  conduct  of  this  suit.     However,   it 

^  fact  in  the  case,  and  give  to  it  what  weight  you 

^^-^Ic  it  has  upon  the  question,  whether  he  had  taken 

used  and  was  known  by  the  name  of  Willi ain  Selby 

t.|)e  time  when  the  fine  was  levied. 

"Xhe  three  points,  therefore,  and  I  will  now  enumerate 

^^m  to  you  for  your  determination  without  any  further 

^^V>servation,  are  these:  —  First,  are  you  satisfied  that 

^Ve  demandant  has   made   out   her  claim  as  she  has 

Stated  it  upon   the  pedigree:  if  you  are  not  satisfied 

^^f  that,  you  may  save  yourselves  the  trouble  of  any 

further  investigation,  because  then  the  demandant  has 

bailed,  and  the  tenant  would  be  entitled  to  hold  the 

premises  by  the  better  right.     On  the  other  hand,  if 

^oa  think  that  that  has  been  made  out  by  evidence 
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1838. 
Davies 

V. 

Lowndes. 


which  brings  a  satisfactory  conclusion  to  your  minds. 
then  you  must  inquire,  as  to  the  right  of  the  tenant,  wh& 
tber  such  a  step  has  been  taken  by  Mr.  Selbj/  in  the 
year  1784,  as  to  bar  the  present  demandant  of  her  right 
That  will  depend  upon  two  facts,  which  I  leave  to  youi 
determination,  whether,  at  the  time  that  fine  was  levied. 
Mr.  Selby  had  entered  and  claimed  an  estate  of  freehold 
in  the  premises ;  and  next,  whether  he  passed  the  fine 
by  his  own  name  —  the  name  by  which  he  was  known, 
and  which  he  had  used  and  taken :  if  either  of  these 
facts  is  found  in  the  negative,  —  if  you  think  there  wa< 
no  estate  of  freehold  in  Mr.  Selty^  or  if  you  think  thai 
he  passed  it  by  the  name  of  Selbf/^  not  having  taken  and 
used  that  name,  and  not  being  known  by  it  at  the  time. 
•—  in  either  of  those  cases  the  fine  is  not  available,  and 
the  question  turns  upon  the  first  point  to  which  I  have 
referred.  But  if  you  are  satisfied  that  he  had  entered  and 
claimed  the  freehold,  and  also  that  he  had  used  the  name 
of  Selbi/j  and  was  known  by  it  at  the  time,  then  whatevei 
your  determination  is  upon  the  first  point,  the  tenant  in 
this  writ  of  right  has,  by  the  operation  of  the  fine,  8 
valid  title  against  all  the  world,  and  as  far  as  we  art 
concerned  at  present,  against  the  present  demandant; 
and  your  recognition  will  be  that  the  tenant  has  the 
greater  right  to  hold  these  premises.  These  are  the 
questions  upon  which  your  determination  must  turn. 


The  following  verdict  was  pronounced  by  the  re<x>g^ 
nitors,  through  their  foreman :  — 

It  is  the  unanimous  verdict  of  the  grand  assize  thai 
the  demandant  has  not  made  out  her  pedigree :  that  the 
tenant  had  entered  into,  and  was  in  the  actual  posses- 
sion of,  the  estates  devised  by  the  will  of  Thomas  Jamei 
Selbi/y  before  and  at  the  time  of  levying  the  fine  in 
1784;  and  that  he  had  taken  and  used  and  was  then 
known  by  the  name  of  William  SeWy. 
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TiNDAL  C.  J.    You  find  for  the  tenant  ?  1838. 


Foreman.    Yes,  my  Lord.  Davies 

V, 

Tcdfbwrd.     The  verdict  will  be  general,  of  course,        owndbb. 
becrause  there  can  be  no  special  verdict. 

TiNDAL  C.  J.    Yes. 

Verdict  for  the  tenant 


IN  THE  EXCHEQUER  CHAMBER. 
LrN^B  t;.  Stephenson  and  Another,  Executors     Dec.  lo. 

of  GUTTERSON. 

RROR  from  the  Court  of  Common  Pleas.  X he  word 

TCTie  declaration  stated  that  the  testator  demised  two  j'^^**f^  ^"^  f 
.^.^  lease,  impues 

^*^essuages  to  the  Plaintiff,  to  hold  from  the  25th  of  Z)^-  acovenantfor 


1836,  for  forty-nine  years,  wanting  ten  days,  and  tide  and  a 
Covenanted  that  the  Plaintiff  should  enjoy  them  during  ^e^eniov- 
^oe  term,  without  interruption  from  the  testator,  or  any  ment ;  but 

l^i-son  claiming  under  him.  ^f"  branches 

-^^  .  of  such  im- 

Breach,  —  that  the  testator  had  not  at  the  time  of  the  pjied  covenant 

lease  or  since,  nor  had  the  Defendants,  power  to  demise  are  restrained 
the  premises  for  forty-nine  years  wanting  ten  days ;  by  covenant  for 
^^ans  of  which  the  Plaintiff  lost  money  in  pulling  down,  quiet  enjoy- 
^Duilding,  and  improving  the  premises.  ment. 

Upon  demurrer  to  this  breach,  judgment  having  been 
ff'ven  for  ^e  Defendants  in  the  Court  below,  (see  antey 
^^'-  iv.  p.  678.), 

Pgfe  now  for  the  Plaintiff  contended,  as  before,  that 
the  word  demise^  two  distinct  covenants  are  implied, 

N  4         • 
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1838.        one  for  title,  and  the  other  for  quiet  enjoyment:  that 

the  two  are  not  synonymous ;  per  Lord  EUenborough 

^"^^         C.  J.,  in  HtnoeU  v.  Richards  (a),  and  Hale  C.  J.,  in 
SrspHBirsoN.  Norman  v.  Foster  (b) ;   per  Littledale  J.  in  Burnett  y* 

Lynch  {c) ;  Fraser  v.  Skey  (rf),  Bac.  Abr.  Cavt»  B.  Com, 
Dig.  Covt.  A.  4<. :  and  that  though  an  express  extin- 
guishes an  implied  covenant,  yet  that  the  express  cove- 
nant here,  only  extinguished  the  particular  implied  cove- 
nant to  which  it  related,  namely,  the  covenant  for  quiet 
enjoyment,  leaving  the  implied  covenant  for  title  in  full 
force.  [Lord  Abinger  C.  B. ;  does  not  an  express  co- 
venant as  to  one  branch  of  the  covenant  implied 
by  the  word  demise  exclude  the  other  ?  Expressio 
unius  est  exclusio  alterius.  Parke  B. ;  would  it  not  be 
absurd  to  hold  that  the  lessee  meant  to  covenant  abso- 
lutely for  title  by  the  general  word  demise^  when  h< 
'  afterwards  expressly  confines  his  covenant  to  the  acts  o 
those  who  claim  under  him  ?  See  Nokes^s  Case  {e) 
Littledale  J. ;  according  to  your  argument,  it  would  bi 
a  good  breach  if  the  Plaintiff  were  evictetl  by  a  par^ 
who  had  no  title  at  all.]  The  covenant  for  title,  an< 
the  covenant  for  quiet  enjoyment  are  so  essentially  dis 
tinct,  that  a  lessee  might,  before  entry,  recover  nomina 
damages  for  a  want  of  title  in  his  lessee,  and  after  entry 
actual  damages  upon  an  eviction.  lAlderson  B.,  th 
whole  fallacy  is  in  assuming  that  upon  this  indenture 
two  covenants  are  to  be  implied  from  the  word  demise 
it  is  true  that  the  word  if  it  stands  alone  raises 
covenant,  of  which  either  want  of  title,  or  evictioi 
would  be  a  breach ;  but  when  it  is  accompanied  witl 
an  express  covenant  against  the  acts  of  persons  claim 
ing  under  the  lessor,  it  is  confined  to  the  breach  b 

eviction.]     But  without  actual  eviction   a  lessee  ma 

< 

(a)  11  East,  642.  (d)  2  ChiUy'9  Rep.  646. 

(6)  1  Mod.  101.  {e)  4  Rep.  806. 

(c)  5B.6iC.609.' 
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iDOur  serious  loss  from  a  want  of  title  in  his  lessor,  1838« 
as  by  effecting  extensive  improvements  upon  the  faith  — — 
of   a  duration  of  interest  which  he  has  been  led  to         ^^^''^ 

V, 

rely  on,  and  discovers,  too  late,   the  lessor  is  unable  STSPHiBMBotr. 
to  secure  to  him :  that,  could  not  have  been  the  intention 
of  the  parties ;  and  in  order  to  give  effect  to  such  inten- 
^n,  the  courts  have  often,  from  an  express  covenant, 
raised  an  implied  one,  where,  without  such  implication, 
the  express  covenant  would  be  fruitless ;  as  in  Earl  of 
Shremsbunf  v.   Gilbert  (a),    Webb  v.  Plummer  (i),  and 
Sandall  v.  Lynch  {c).     The  Plaintiff,  here,  might  have 
set  out  the  deed  according  to  its  legal  effect,  and  then 
it  would  have  appeared  on  the  declaration  as  if  there 
luul  been  an  express  covenant  for  title :  in  such  case  it 
^oaid  have  been  unnecessary  to  allege  an  eviction.     In 
Holder  v.  Taylor  (df),  it  was  held  that  where  the  lessor 
^  Ho  title,  a  lessee  may  sue  for  a  breach  of  the  cove- 
Dant  implied  in  the  word  demise^  notwithstanding  he  has 
never  been  evicted ;  and  the  language  of  the  Court  at 
^  end  of  the  case,  *'  but  if  it  were  an  express  covenant 
for  quiet  enjoyment,  there  perhaps  it  were  otherwise,'* 
u  nowise  inconsistent  with  what  the  Plaintiff  now  con- 
tods.     The  covenant  for  title,   whether   express   or 
^plied  may  be  broken  by  defect  of  title,  and  without 
Action :  the  covenant  for  quiet  enjoyment  can  only  be 
hroken  by  eviction:  but  there  is  nothing  in  the  case 
of  Holder  v.  Taylor  which  leads  to  the  inference  that 
VI  express  covenant  for  quiet  enjoyment  extinguishes  an 
implied  covenant  for  title. 

Lord  Denman  C.  J.  We  are  all  satisfied  that  the 
Court  of  Common  Pleas  is  right,  and  that  this  case  could 
not  have  been  decided  otherwise,  without  ^violating  the 
fii^t  principles  of  the  construction  of  deeds,  as  established 

(o)  2  B.  ^  Aid.  487.  (c)  12  Etut,  179- 

00  /M.  74^6.  {d)  Hob.  12. 
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1888.       by  Nckeii  Case^  and  recognised  in  Merrill  v.  Frame  (<k^ 
it  is  true  that  the  word  demise  does  unply  a  covena^^ 
for  tide,  but  only  when  there  is  no  express  coyen&x^ 
SnpHsinoir*  inconsistent  with  such  a  construction. 

Judgment  aflSrmedt 

(a)  4  Tamt.SStQ. 


Lnra 


MEMORANDA. 

On  the  8th  December  1838,  Mr.  Justice  Park  died. 

On  the  9th  January  the  Right  Hon.  Thomas  Erdcine^ 
Chief  Justice  of  the  Court  of  Bankruptcy,  was  called  to 
the  degree  of  the  Coi^  and  gave  rings  with  the  follow* 
ing  motto:  ^^  JustiHa  Parium:"  on  the  same  day  he 
was  appointed  a  Judge  of  the  Court  of  Common  Pleas, 
in  the  room  of  Mr.  Justice  Park^  deceased,  and  took 
his  seat  on  the  first  day  of  Hilary  term. 


END  OF  MICHAELMAS  TAOATION. 
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IN  THB 

SECOND   YEAR   OF  THE   REIGN   OF   VICTORIA. 


The  Judges  who  sat  in  Banc  during  this  Term  were^ 

TiNDAL  C.  J.  VaUGHAN  J. 

BOSANQUET  J.  ErSRINE  J. 


•'okes  v.    Corry   and  Others,    Executors   of     jfln.ii. 

WiLKINS. 

^  His  was  an  action  of  assumpsit  against  the  Defend-  An  arbitrator, 

Qnts,  as  executors  of  Wilkins^  for  the  amount  of  a    }  ^  ^T}^^ 

r^^U's  bill,  in  respect  of  work  done  to  the  testator's  one  of  the 

,    '^•e  in  the  time  of  the  testator.     Another  action  was  P*^^®*  ^^^- 

'^^^ht  by  the  same  Plaintiff  against  the  same  Defend-  an  application 

^^    in  their  own   capacity,  for  mason's  work  done  ^o  this  Court, 

^e  same  house  after  the  death  of  the  testator.     The  ^cadon^of  hi* 

^iDer  action  came  on  for  trial  at  the  Brecon  Spring  awards  stated 

••^i^es  18S8,when,  by  an  order  of  Nisi  Prius^  a  verdict  matters  which 
v^  shewed  he 

^^5]^^  *  mittaken  constracdon  on  the  rule  of  reference,  and  had  misdecided 

^^^^^^ingly :  the  Court  received  affidavits  of  these  facts,  and  set  aside  the  award, 

^^"^^thstanding  on  the  face  of  it  there  was  no  objection. 
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18S9.  was  entered  for  the  Plaintiff  for  the  damages  in  the  de- 
—  claration,  subject  to  the  award  of  a  barrister,  to  whom 
Jokes        ij^^^.  q^^j^^q  ^^^  ^Isq  ^li^  other,  and  all  matters  in  dif 

CoBET.  ference  between  the  parties  and  the  heir  of  the  tes- 
tator (who  became  a  party  to  the  reference),  were  re- 
ferred. The  arbitrator,  by  his  award,  directed  that  the 
verdict  in  the  first  action  should  stand  for  2951. ;  and 
as  to  the  second  action,  that  the  Plaintiff  had  no  cause 
of  action,  and  that  it  should  be  discontinued.  And  as 
to  the  matters  in  difference  between  the  Plaintiff  and 
the  Defendants  and  the  heir,  that  the  Plaintiff  had  no 
further  demand  or  claim  upon  the  Defendants  or  the 
heir;  and  he  directed,  that  the  Defendants  and  the  heir 
should  pay  the  costs  of  the  reference  and  the  award  in 
equal  moieties. 

Wilde  Serjt  obtained  a  rule  nisi  to  set  aside  this 
award  upon  affidavits,  stating,  that  upon  the  reference 
it  was  admitted  by  the  Plaintiff's  attorney,  that  the 
second  action  could  not  be  supported;  and,  further, 
that  some  parts  of  the  work  were  done  after  the  tes- 
tator's death,  though  the  Plaintiff  could  not  distinguish 
what  parts ;  but  that  it  had  been  contended,  on  behalf 
of  the  Plaintiff,  that  under  the  terms  of  the  rule  oi 
reference  the  arbitrator  was  authorised  to  consider  all 
the  claims  of  the  Plaintiff,  on  the  heir  as  well  as 
the  executors,  and  to  direct  the  verdict'  to  stand  for 
the  whole  conjoint  amount ;  while,  on  behalf  of  the 
Defendants  and  the  heir,  it  was  contended  that  such 
a  construction  of  the  order  of  reference  could  not  be 
allowed,  as  the  Defendants  in  the  capacity  of  executors 
could  not  be  chargeable  for  repairs  done  in  the  time  of 
the  heir.  That  after  the  award  was  made,  a  clerk  of 
the  Defendant's  attorney,  who  had  the  managemrat 
of  the  cause,  applied  to  the  arbitrator,  previously  telling 
him  that  the  object  of  the  application  was  to  enable 
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the  Defendants  to  appeal  to  the  Court  upon  the  con- 
struction of  the  order  of  reference,  and  requested  the 
arbitrator  to  inform  him  in  what  mode  he  had  decided 
CD  the  question  of  the  construction  of  the  order ;  and 
that  the  arbitrator,  for  the  purpose  of  enabling  the  De^ 
fendants  to  make  an  application  to  the  Courts  stated  that 
the  construction  he  had  placed  on  the  order  was,  that 
if  any  thing  was  due  to  the  Plaintiff  either  from  the 
Defendants  or  the  heir,  whether  such  debt  were  the 
subject  of  the  first  action  or  not,  the  verdict  in  that 
action  was  to  stand  for  the  whole  amount.  And  that 
he  had  acted  on  that  principle  in  making  his  award. 


18S9. 
Jones 

V, 
CORRT. 


£.  K  Williams^  who  shewed  cause,  contended^  that  as 
the  award  was  good  on  the  face  of  it  as  compared  with 
the  terms  of  the  submission  and  the  matters  submitted^ 
it  could  not  be  disturbed.     As  to  what  took  place  on  the 
reference^  the  Court  could  not  set  aside  the  award  with 
r^rd  to  any  such  matter :  that  it  would  be  dangerous  to 
>ct  on  any  such  ground,  not  only  because  the  argu- 
inents  and  points  taken  before  the  arbitrator  were  liable 
^  be  misrepresented,  but  because  possibly  the  arbi- 
tnuor  might  have  disregarded  them,  and  have   pro- 
ceed on  some  ground  not  suggested  by  either  party, 
bi  the  present  case  he  might  have  thought,  that  as 
^  Works  were  begun  on  a  contract  made  by  the  tes- 
^r,  his  executors  were  solely  liable  for  the  comple- 
^n  of  them  under  such  contract ;  or  he  might  have 
c^idered,  that  any  payments  made  on  account,  were 
^ropriated  to  the  later  items,  and  not  to  the  works 
^e  in  the  testator's  lifetime.     If  he  proceeded  on  any 
(odi  ground,  though  it  might  not  be  clear  that  he  was 
'ight,  yet  the  Court  had  no  power  on  that  account  to 
^  aside  his  award ;  for  the  Court  could  not  interfere  on 
die  mere  ground  that  the  arbitrator  had  mistaken  the 
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18S9.       1&^;  Campbell  X.  Ihveml(yw{a)y  Symesy.  Goodfett(m.{ 

As  to  the  conversation  with  the  arbitrator  after  t 

Jones  making  of  the  award,  the  Court  could  not  look  to  tl 
CoBBT.  ^  ascertain  the  grounds  on  which  the  arbitrator  pi 
ceeded;  for  an  award  cannot  be  set  aside  except  : 
some  defect  appearing  on  the  face  of  it,  or  of  soi 
paper  delivered  with  it,  so  as  to  form  a  part  of  it. 
Witliams  v.  Jones  (c),  the  arbitrator  wrote  a  letter  € 
plaining  the  grounds  on  which  he  had  made  his  awai 
but  the  Court  refused  to  look  at  it  for  the  purpose 
setting  aside  the  award.  Again,  the  Plaintiff  ooc 
not  answer  the  affidavit  as  to  the  conversation  w 
the  arbitrator,  unless  he  went  to  the  arbitrator  a 
requested  him  to  make  an  affidavit ;  and  it  would 
unseemly,  if  arbitrators  were  to  be  subjected  to  1 
necessity  of  making  affidavits.  [Tindal  C*  J.  Y 
might  have  asked  him  if  it  was  true  that  he  had  si 
what  is  imputed,  and  if  he  denied  it,  you  might  bf 
made  an  affidavit  of  his  denial.]  That  would  have  be 
to  ask  the  Court  to  disbelieve  a  positive  oath,  on 
affidavit  of  a  statement  made  by  a  party  not  upon  ot 
It  has  been  held,  however,  that  the  affidavit  of  an  ar 
trator  is  not  receivable  to  explain  his  award ;  Crardan 
MitcheU.  (d)  So,  the  declarations  or  affidavits  of  jui 
men  are  not  receivable  for  the  purpose  of  shewing  tl 
they  have  acted  on  improper  or  mistaken  grounds 
giving  their  verdict.  That  principle  applies  to  the  q 
of  the  declarations  of  an  arbitrator  as  to  the  grounds 
which  he  has  acted,  because  he  stands  in  the  positii 
by  the  consent  of  the  parties,  of  both  Judge  and  jury« 

TiNDAL  C.  J.     I  think  this  award  must  be  set  asi 
It  appears  that  an  action  has  been  brought  against 

(a)  1  Price,  81.  (c)  5  Man.  <fr  R.  3. 

(&)  2  New  Caste,  582.  ((f)  3  B.  Moore^  241. 
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Defendants  in  their  own  right,  and  another  action  against 
them  in  their  capacity  of  executors,  for  work  done  by  the 
Plaintiff  as  a  mason  in  the  time  of  the  testator  and  after 
his  decease;   and  that  these  actions  were  referred  to 
arbitration,  with  liberty  to  the  heir  at  law  to  come  in 
as   a  party  to  such  arbitration.     The  arbitrator  finds 
that  there  was  no  ground  for  the  action  against  the 
Defendants  in  their  own  right,  and  has  ordered  a  dis- 
continuance: the  work  was  done  to  the  testator's  house, 
partly  ia,  the  time  of  the  testator,  and  partly  in  the 
time  of  the  heir;  and  the  arbitrator,  combining  the 
two  sums,  gives  the  Plaintiff  the  benefit  of  a  judg- 
ment for  the  whole  against  the  Defendants,  calling  on 
them  therefore  to  pay  what  is  due  from  the  heir.     In  a 
conversation  with  the  Defendant's  attorney,  he  states 
that  such  was  the  ground  of  his  award ;  and  it  is  ob- 
jected that  we  ought  not  to  receive  evidence  of  that 
conversation  after  the  proceedings  were  finished,  to  im- 
peach the  award;  and  in  ordinary  cases  I  agree  that 
we  ought  not;   but  here,  when  the   arbitrator,   upon 
being  told  that  an  application  is  about  to  be  made  to  the 
Court,  himself  assigns  the  ground  of  his  judgment,  for 
the  purpose  of  enabling  the  Defendant  to  make  such 
application,  and  shews  that  he  is  mistaken,  it  is  imma- 
terial whether  he  gives  this  out  in  the  course  of  the  pro- 
ceedings or  after  the  award. 

V^UGHAN  J.    We  are  slow  to  interfere  against  an 

ftward ;  but  it  is  an  exception  to  the  general  rule,  where 

^e  arbitrator,  upon  being  told  his  judgment  will  be 

'^^Mred,  and  in  furtherance  of  an  appeal,  assigns  an 

^'^otxeous  ground  for  the  decision  he  pronounces. 

-^osAMgUET  J.     This  is,  in  effect,  a  mistake  made  by 

^  arbitrator  as  to  the  extent  of  his  jurisdiction  in  the 

^^on  against  the  Defendants :  and,  under  the  present 
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circumstances,  the  Court  is  authorised  to  hear  what  th 
arbitrator  has  said  as  to  the  principles  on  which  h 
considered  his  jurisdiction  to  be  founded. 

Erskine  J.  I  am  of  the  same  opinion.  The  arb 
trator  having  been  told  that  an  application  would  I 
made  to  the  Court,  he  must  be  taken  to  have  express* 
himself  with  a  view  to  the  opinion  of  the  Court.  T" 
Court,  however,  would  not  have  interposed  unless 
had  appeared  that  the  arbitrator  had  mistaken  ^ 
powers,  as  he  clearly  has  done  in  awarding  that  ^ 
Defendants  shall  pay  as  well  for  the  work  done  in  t. 
time  of  the  heir  as  for  that  done  in  the  time  of  the  t€ 
tator. 

Rule  absolot 


Jan.  12. 


Tyler  v.  Campbell. 


An  attach-         A^  attachment  had  been  obtained  against  the  De 

meat  for  non-  fendant  for  non-performance  of  an  award,  by  whic 

performance  i       t^i  .     .«»  . 

of  an  award      he  was  ordered  to  pay  the  Plamtin  a  certam  sum  < 

was  ordered      money,  and  to  deliver  up  a  certain  quantity  of  wine, 
suspended  to        ^^^  Defendant  failed  to  deliver  up  the  wine,  all-in 
await  the  re-    that  he  had  sold  it ;  whereupon  the  Plaintiff  consented  ( 

suit  of  an        receive  instead,  the  money  which  the  wine  had  fetched 

enquiry;  but  , 

it  was  to  be      &nd  the  attachment  was   to  remain  supended   in   tl 

discharged       office,  to  give  the  Defendant  an  opportunity  of  satis^ 

ofthe  cLtsof  '^^S  ^^^  Master  that  the  wine  had  been  sold,  and  fS 
the  attach- 
ment, if  Defendant  performed  certain  conditions  within  a  certain  time:  H 
fendantj  having  failed  to  perform  the  condition  within  the  time,  the  attachnifl 
issued^  and  Defendant  then  complied :  Held,  that  the  costs  of  the  enquiry  w* 
to  be  considered  as  part  of  the  costa  of  the  attachment. 
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hat  sum.     If  he  paid  the  money  or  delivered  the        18S9. 
ine  within  a  given  time,  the  attachment  was  to  be  dis-       — — 
liarged,  upon  payment  of  the  costs  of  the  attachment.  Tyler 

The  Defendant  having  failed  to  do  either  within  the    Campbeix. 
-^ime  appointed,  the  attachment  issued,  when  the  De- 
fhxidant  paid  for  a  part  of  the  wine,  and  delivered  the 
X'^idue. 

In  taxing  the  costs  of  the  attachment,  the  Master 
tiaviDg  disallowed  the  costs  of  the  enquiry  touching  the 
alleged  sale  of  the  wine, 

« 

JVilde  Serjt.  obtained  a  rule  nisi  for  a  review  of  the 
taxation. 

Andrews  Serjt,  who  shewed  cause,  contended  that 
the  costs  of  this  enquiry  were  no  part  of  the  costs  of  the 
Attax^hment,  and  that  as  the  Defendant  had   substan- 
tially complied  with  the  conditions  imposed  upon  him,  he 
^^3  not  liable  to  the  costs  of  the  enquiry. 

PVilde.    The  enquiry  was  in  ease  of  the  Defendant ; 

^*^cl  the  costs  incurred  were  strictly  costs  of  the  attach- 

**^^tit,  because,  without   the   enquiry,  it  could  not  be 

^^ocrtained  whether  the  Defendant  was  entitled  to  his 

discharge  or  not. 

• 

TiNDAL  C.  J.     All  costs  which  are  fairly  incidental 

to  the  suing  out  an  attachment  must  be  considered  as 

costs  of  the  attachment,  and  among  them  the  costs  of 

the  enquiry  which  is  to  enable  the  Defendant  to  obtain 

his  discharge.     That  enquiry  was  for  his  benefit. 

Rule  absolute. 


^ou\. 
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1839. 


Jan.  12.  Cross  v.  Collins. 


PlaintifF,  HPHE  Plaintiff  sued  the  Defendant,  in  this  Court,  for 

suing  in  C.  P.,  21.  155.,  the  balance  of  a  demand  of  51.  155.,  for 

for  2/,  159.  a. 

Defendant'  goods  sold  and  money  lent,  3/.  of  which  51.  1 5s.  the 

who  lived  Defendant  had  allowed  the  Plaintiff  in  an  action  brought 

^^^A'  ?^  by  the  Defendant  against  the  Plaintiff  in  the  Palace 
junsdiction         -^  o 

o£  the  Blacks  Court 

heath  Court  jn  tjjg  present  action  the  jury  having  found  a  verdict 

and  reco-    '  ^^^  ^^'  ^^'  ^^*  °"'y>  ^"  ^^^  ground  that  part  of  the  goods 

vering  only  charged  as  sold  had  been  left  with  the  Defendant  upon 

H  Id*  th  ^^'^  °^  return,  thereby  reducing  the  Plamtiff's  original 

the  sum  re-  claim  to  4fL  2s.  6d,j 

covered  was  A  rule  was  obtained  calling  on  the  Plaintiff  to  shew 

the  sum  cause  why  he  should  not  pay  the  Defendant  his  costs 

sought  to  he  under   the   Blackheath    Court  of  Requests'   Act   (6  & 

that  Defend-  '^  ^'  ^'  ^'  cxx.),  the  Defendant  residing,  inhabiting,  and 

ant  was  en-  keeping  a  house  within  the  hundred  of  Blackheath^  and 

titled  to  his  being  at  the  time  of  the  contracting  the  debt,  and  the 
costs  under  °  _    ,  .  .,.,,,  j 

the  Black"  commencement  ot  this  action,  liable  to  be  summoned  tc 

heath  Court  the  Blackheath  Court  of  Requests. 
Act^eT^  By  6  &  7  W.4^.  c.  cxx.  5.  21.,  the  Blackheath  Court 

7fr.4.c.cxx.^  has  jurisdiction  over  demands  in  debt  or  assumpsit  not 

the  sutute  exceeding  5/. ;  but  sect.  22.  excepts  "  any  sum  beinj 

Ixxxix.  only  ^^  balance  of  any  account  originally  exceeding  5/.,' 

giving  the  while  sect.  74.  gives  the  Defendant  his  costs  if  he  i) 

superior  ^mqA.  in  any  superior  court  for   a  demand  which  th< 
courts  juris-  ^       ^ 

diction  where  Plaintiff  might  have  recovered  in  the  Blackheath  Court 

the  sum  However,  by  1  &  2  Vict.  c.  Ixxxix.  5.  2.,  it  is  enacte( 

recovered  ^^^  "  nothing  in  the   said   recited    act  (6  &  7  W.  4 

amounts  to  c.  cxx.)  shall  be  construed  to  extend  so  as  to  preven 

*'  or  restrain  any  person  or  persons  from  suing  in  ani 
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-•1.  .-.--us 


TiKDAL  C  J.    The  only  reliance  of  the  Plaintiff  is 
^^  the  argument  that  we  are  to  interpret  the  words 


(a)  2  Dmh  58. 
o  2 


Cross 


of  £ier  Majesty's  superior  Courts  at    Westminster ^  or        1839. 
Qr€>mirM.  levying  plaints  in  the  Court  of  the  Queen's  Palace 
of  f^estminster^  where  the  sum  sought  to  be  recovered 
sbsLll  amount  to  the  sum  of  405.,  in  the  same  manner  as      Collins. 
he  or  they  might  have  done  in  case  the  recited  act  had 
not:,  passed." 

SBarstoWf  who  shewed  cause,  contended  that,  though 

previously  to  I  &  2  Vict.  c.  Ixxxix.  the  Defendant  would 

liave  been   entitled   to  his  costs,  because  the  verdict 

s^e'wed  that  the  Plaintiff  had  sued  for  the  balance  of  an 

account  which  never  exceeded  51,  Moore  v.  Jones  (a),  yet 

t]hat  as  now,  under  that  statute,  the  Courts  at  Westmin^ 

ster  had  a  concurrent  jurisdiction  where  the  sum  sought 

to  be  recovered  amounted  to  405.,  the  Plaintiff  here, 

who  sought  to  recover  2/.  155.,  was  not  liable  to  costs. 

Bumfrey,  in  support  of  the  rule,  argued  that  though 
"Je  last  act  gave  the  Courts  at  Westminster  concurrent 
jonsdiction  where  the  sum  sought  to  be  recovered  was 
40^.,  yet  it  did  not  take  away  the  Defendant's  right  to 
^^^'^  under  the  first  act,  where  the  Plaintiff  sued  in  the 
^perior  courts  for  a  demand  which  he  might  have 
'^^vered  in  the  Blackheath  Court ;  and  he  might  still 
"^^e  recovered  his  present  demand  in  that  Court. 

'^t   all  events,  in  the  last  act,   by  the  expression 

*"'"  sought  to  be  recovered,  the  legislature  meant  the  sum 

^«ich  the  jury  finds  to  be  due,  for  that  is  the  sum 

^'^ich,  in  contemplation  of  law,  a  Plaintiff  seeks  to 

recover:  and  as  the  Plaintiff  had  recovered  1/.  2s.  6d. 

^^^9  he  had  no  right  to  sue  in  the  Court  of  Common 
Pleas. 
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1839. 
Cross 

V, 
CoiiLINS. 


sougfd  to  be  recoveredj  in  the  last  act^  as  meaning  what* 
ever  the  Plaintiff  M/riAs  he  may  recover.  But  from  the 
context  it  is  plain  the  legislature  must  have  meant  the 
sum  which  the  Plaintiff  actually  recovers ;  otherwise  a 
Plaintiff  might  always  elude  the  act  by  putting  in  his 
declaration  more  than  he  knew  to  be  due. 

Vaughan  J.  Upon  any  other  construction)  we 
should  have  to  decide  in  every  case  a  question  of  reason- 
able and  probable  cause. 

BosANQUET  J.  and  Erskine  J.  concurred. 

Rule  absolute. 


Jan,  12. 


M*George  t;.  EoAN. 


Held,  that 
proof  of  De- 
fendants' 
having  paid 
for  articles 
ordered  hy 
his  wife  for 
the  use  of 
her  own 
house^  was 
relevant  evi- 
dence to  go 
to  %  jiuy, 
upon  a  ques- 
tion whether 
or  not  she 
had  placed 
her  niece  at  a 
school  with 
his  authority 
and  at  his 
charge. 


THHIS  was  an  action  to  recover  a   sum  due  for  a 
quarter's  schooling  of  a  female,  nine  years  of  age, 
the  niece  of  the  Defendant's  wife. 

The  Defendant's  wife  took  her  to  the  Plaintiff's 
school  near  London^  and  the  Defendant  visited  her  there 
once  or  twice. 

The  child's  father,  who  lived  at  a  great  distance  in 
the  country,  died  shortly  after  the  child  was  placed 
under  the  care  of  the  Plaintiff. 

At  the  trial  before  the  under  sheriff  of  Middlesex, 
after  proof  of  the  foregoing  facts,  the  Plaintiff  offered 
evidence  that  the  Defendant  had  paid  for  a  variety  o 
articles  ordered  by  his  wife  for  the  use  of  his  own  house, 
and  among  things,  the  bill  of  a  carver  and  gilder. 

This  evidence  was  objected  to  on  the  part  of  the  De- 
fendant, as  irrelevant  to  the  issue  between  the  Plainti 
and  Defendant,  but  the  undersheriff  received  it;  and 
verdict  having  been  found  for  the  Plaintiff, 


M'Geobge 

V. 
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^umfrey  moved  to  set  it  aside,  on  the  ground  that  1839. 
th^  evidence  ought  to  have  been  rejected,  and  that  there 
no  evidence  to  go  to  the  jury  that  the  Defendant 
ever  authorised  his  wife  to  put  her  niece  to  school  £gan. 
liis  expense.  It  would  stop  all  kindly  intercourse 
b^'ti.'^ween  a  man  and  his  young  acquaintances,  if  a  mere 
friendly  visit  were  to  render  him  responsible  for  their 
i:>port.  And  proof  that  the  husband  had  authorised 
wife  to  incur  ordinary  household  expenses,  was  no 
cience  that  he  had  authorised  her  to  place  at  school 
skV    hiis  charge  a  child  not  his  own. 

TiNDAL  C.  J.     I  think  there  was  a  case  for  the  jury, 

iHoiigh  a  very  slender  case,  and  I  am  not  disposed  to 

dist.urb  the  verdict.     As  to  the  evidence  of  the  wife's 

agency  in  household  matters,  I  think  it  was  evidence 

ioir   the  jury,  though  very  slight,  upon  the  question  in 

dispute. 

Taughan  J.  concurred. 

£osANQU£T.  J.  As  there  was  some  evidence  to  go 
^  the  jury,  I  think  we  ought  not  to  disturb  the  verdict. 
^s  to  the  evidence  of  the  wife's  acting  upon  other  occa- 
^otxs,  although  of  no  great  weight,  I  think  it  was  ad- 
'^issible  on  the  question,  whether  or  not  the  wife  had 
authority  as  to  the  point  in  dispute. 

Khskine  J.  concurring,  a  rule  was 

Refused. 
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Jan,  14.  DaLTON  V.  GiB. 


Defendant,       HHHE  Defendant  pleaded  infancy  to  an  act 

an  infant,  liv.    ^    ^^  ^^jj  ^^^  delivered,  and  upon  a  ret 

ing  in  a  style  ^  .  . 

of  some  pre-    that  the  goods  were  necessaries  according  to  hei 

tension,  hav-    j^  Hfe,  it  appeared, 

ing  purchased        __,        i     t^  n     t  t* 

of  Plaintiff  That  the  Defendant,  a  young  woman  of  twei 

in  the  course    at  the  time  of  the  delivery  of  the  goods  in  questioi 

•f  *^"  .„  with  her  mother  at  a  hotel  in  Hanover  Square  ;  , 
months,  silks  ,  ^  ^ 

to  the  amount  mother  and  daughter  drove  about  in  a  carriage;  t 

of  35/.,  some  mother  was  sitting  in  the  carriage  when  the  De 

of  which  were 

delivered  in     Stepped  out  into  the  Plaintiff's  shop,  and  pu 

the  presence  some  of  the  goods  in  question ;  and  that  the  re: 
of  her  mother,  ^^^  ^^  y^^  ^^^^  ^^  ^^^  ^^^^  j^  Hanover  Sam 
and  some  sent  ,  •        ,  ,  ■*■ 

to  a  fashion-        The  articles,  which  were  chiefly  silks,  amou 

able  hotel,  35/.^  and  been  supplied  in  the  course  of  four  mc 
fendant  and  '^^®  Plaintiff  had  never  made  any  enquiries 

her  mother      mother,  and  it  appeared  that,  notwithstanding  th< 

lived.  Held,     gj^^  ^^^  ^j^^  ^^  j^^  embarrassed  circumstances,  h 
that  Defend- 
ant was  liable  band  living  in  Calais,  and  herself  being  unable 

for  the  her  servants'  wages. 

withstanding        '^^®  Defendant  told  the  Plaintiff  that  she  had 

Plaintiff  had    tations  from  her  grandfather. 

omitted  to  The  Chief  Justice  directed  the  jury,  that  in  1 

make  any  en-        .  .  j     j^ 

quiries  of  the  their  opinion  whether  or   not  the  goods  in  q 

mother  whc-  were  necessaries,  they  must  look  to  the  apparent 
the  articles       *°^  Circumstances  of  the  party.     A  verdict  havir 

were  neces-      found  for  25L  ISs.  the  balance  claimed, 
aary  for  the 

Defendant* 

Hayes  moved  for  a  new  trial,  on  the  ground  t 

verdict  was  against  the  weight  of  evidence;  ai 

that  the  jury  should  have  been  told  to  look  to  the 
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not    the  apparent  situation  of  the  Defendant.     As  the        18S9. 

daughter  was  living  with  her  mother,  it  was  to  be  pre-        

sonacd  she  was  supplied  with  necessaries  at  home,  and       I^alton 
if  the  Plaintiff  had  enquired  of  the  parent  as  he  ought         gi'b. 
to      liave   done,   Ford  v.  Fothergill  (a),   Bainbridge  v. 
FicAerif^  (6),  Story  v.  Pery  {c\    Cook  v.   Denton  (d), 
he  xnight  have  ascertained  what  the  real  circumstances  of 
tlie  Defendant  were.  In  Brayshaw  v.  Eaton  {e\  where  an 
attorney's  clerk  in  London^  who  had  been  supplied  with 
proper  clothes  by  his  mother  at  Newcastle^  was  sued  for 
the    price  of  a  Newmarket  coat  and  other  incongruous 
attire,  this  Court,  in  the  present  term,  granted  a  rule 
nisi  to  set  aside  a  verdict  for  the  Plaintiff. 

ITiNDAL  C.  J.  In  that  case  the  objection  was,  that 
the  infant  was  supplied  with  necessaries  from  another 
quarter,  as  the  Plaintiff  might  have  ascertained  upon 
enquiry.  On  the  present  occasion  I  do  not  mean  to 
hreak  in  on  the  rule  as  to  the  propriety  of  making  en- 
cjuity :  but  a  party,  by  her  conduct,  may  give  such  an 
appearance  to  things  as  to  render  enquiry  unnecessary. 

Here,  the  infant,  living  with  her  mother  at  a  hotel  at 
the  west  end  of  the  town,  drives  to  the  Plaintiff's  shop 
•^*^  a  carriage,  accompanied  by  her  mother,  who  waits  in 
the  carriage  while  the  daughter  purchases  the  goods: 
*^nie  she  took  home  in  the  carriage ;  others  were  deli- 
vered at  the  hotel :  under  these  circumstances  the  jury 
^^^ht  fairly  infer  that  the  whole  had  come  under  the 
""^other's  inspection,  and  if  so,  what  necessity  was  there 
^  making  enquiry  about  that  which  the  mother  had 
^iictioned.     In  addition  to  this,  the  daughter  said  she 
^^d  expectations  from  her  grandfather,  and  the  whole 

(a)  1  Egp.  211.  (d)  3  Car.  P.  114. 

(h)  2  W.  31. 1325.  (e)  Post.  p.  282. 

(c)  4  Car.  6$  P.  526. 
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conduct  of  the  parties  was  such  as  to  render  enquiry 
unnecessary. 

Vaughan  J.  I  am  of  the  same  opinion.  The  pre- 
sence of  the  mother  when  the  daughter  purchased  the 
articles,  and  her  omission  to  reject  those  which  were 
delivered  at  the  hotel,  rendered  enquiry  superfluous. 

BosANQUET  J.  Generally  speaking,  it  is  necessary 
that  the  tradesman  should  make  enquiry ;  but  here  the 
parent  came  to  the  shop  with  a  daughter  twenty  years 
of  age,  and  it  was  not  necessary  that  the  shopman 
should  ask  her  whether  she  sanctioned  by  her  words 
what  she  sanctioned  by  her  conduct. 

Erskine  J.  In  Brayshaw  v.  Eaton  the  defendant  was 
living  apart  from  his  friends,  and  enqiiiry  might  have 
satisfied  the  tradesman  that  he  was  sufficiently  supplied 
with  clothes. 

Here,  the  countenance  given  by  the  mother  to  her 
daughter's  purchase,  rendered  enquiry  superfluous. 

Rule  refused. 


Jan.  22. 


Whalley  v.  Williamson. 


Assaming  yi^  this  action  of  trespass  for  breaking  into  the  Plain- 
has  authori^         ^^^'^  dwelling-house,  the  jury,  at  the  Stafford  Spring 

to  revoke  a  assizes,  1836,  found  a  verdict  for  the  Plaintiff*  with  l5. 

^     J-  damages,  and  Alderson  B.  subsequently,  at  Gloucester^ 

prive  a  Plain-  before  the  end  of  the  circuit,  certified  to  deprive  the 

tiff  of  his  Plaintiff*  of  his  costs,  under  43  Eliz.  c.  6.  s.  2. 
events  it  is  '^^  Plaintiff"  kept  the  postea  in  his  own  possession, 

too  late  to  re-  and  in  May  1837,  upon  an  affidavit  that  the  Plaintiff* 
voke  it  four- 
teen months  after  the  trial. 
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bond  fide  meant  to  try  a  question  touching  the  freeholdi        1839. 

Aldenon  B.,  after  hearing  both  parties^  directed  the  cer-       

tificate  to  be  erased :  whereupon  Whaixby 

WiLIiIAllSOK. 

Ludkm  Seijt.  obtained  a  rule  nisi  to  tax  the  Plaintiff 
his  costs ;  against  which 

72.  V.  Bichards^  V.  Lee,  and  Pike  shewed  cause. 
By  the  express  words  of  43  Eliz.  c.  6.  5.  2.,  the  cer- 
tificate ought  to  be  given  at  "Nisi  Prius ;  and  though  it 
may  be  indorsed  on  the  postea  afterwards,  even  after 
taxing  costs,  Foxall  v.  Banks  (a),  yet  when  once  in- 
dorsed it  is  final.  No  statute  gives  the  judge  any  au- 
thority to  withdraw  it  or  to  interfere  with  it ;  for  the  re- 
cent statute  by  which  a  judge  is  empowered  to  amend  a 
^ord  of  other  courts  besides  his  own,  does  not  apply 
to  the  erasure  of  a  certificate. 

At  all  events  such  an  act  should  be  done  within  a 
'^i^nable  time;  while  the  commission  of  the  judge 
^ho  granted  the  certificate  is  still  in  force ;  and  within 
^"C  first  four  days  of  the  term  ensuing  the  trial :  other- 
"^se  the  Defendant  is  put  off  his  guard :  for  shou    ^-he 
^  apprised  within  that  time  of  the  Plaintiff's  intention 
^  seek  to  rescind  the  certificate,  he  might  move  for  a 
^^  trial,  which  a  release  from  the  Plaintiff's  costs 
^ight  render  superfluous.    After  a  lapse  of  fourteen 
months,  including  four  terms  and  two  assizes,  the  Plain- 
tiff's proceeding  is  too  late. 

And  the  application  to  revoke  ought  to  have  been  made, 
if  at  all,  to  this  Court ;  for  the  certificate  of  the  judge  at 
^isi  Prius  is  to  be  returned  to  the  court  above,  that  the 
judges  there  may  see  what  judgment  to  give;  after  such 
'etom,  the  judge  at  Nisi  Prius  \s  functus  officio. 
^  Anderson  v.  SAerwin  (6),  the  application  to  revoke 

(•)  5B.^  Aid.  536.  (b)  7  Car.  S^  P.  527. 
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18S9t       the  certificate  was  made  before  the  nesct  assises,  an 

while  the  commission  of  the  certifying  judge  was  sti 

Whallw     in  force. 

WlIiUAMSOK. 

Ludlow  and  Catringion  in  support  of  the  rule.  Tl 
statute  of  Eliz.  prescribes  no  time  within  which  tli 
judge  shall  give  his  certificate,  and  the  judge  at  Ni 
Prius  is  not  functus  officio  till  final  judgment  is  signed 
Johnson  v.  Stanton  (a),  WooUey  v.  Whitby,  ip)  Thei 
can  be  no  reason,  therefore,  why  a  judge  should  not  n 
yoke  a  certificate  at  any  time  within  which  he  may  gi^ 
it  He  may,  at  any  time  before  final  judgment,  i^pl 
the  finding  of  the  jury  to  the  particular  issues  to  whic 
it  relates,  though  not  after :  Bonfield  y.  Milne  (c).  Mm 
v.  Laoett.  {d)  And  if  he  may  amend  the  finding  of  tb 
jury,  a  fortiori  he  may  revoke  his  own  certificat 
Anderson  v.  Sherwin  is  in  point  for  the  Plaintiff 

TiNDAL  C.J.  The  question  within  what  timea  judg 
may  revoke  his  certificate  is  altogether  different  fra 
the  question  within  what  time  he  may  grant  it.  Wh- 
he  has  granted  it,  it  is  a  notice  to  the  Defendant  that 
is  not  to  pay  costs,  and  if  he  revokes  it  he  should  do 
within  a  reasonable  time.  I  can  hardly  think  any  tix 
reasonable,  which  is  more  extensive  than  that  witb 
which  judgment  may  be  signed.  The  statute  does  nc 
expressly  give  him  authority  to  revoke  his  certificate  a 
all :  it  is  expedient,  however,  that  under  some  circuni' 
stances  he  should  have  the  power  to  do  so,  as,  upoi 
discovery  of  facts  before  unknown.  But  then  he  shouli 
do  it  within  a  reasonable  time.  In  strict  practice,  th 
postea  is  supposed  to  be  in  court  on  the  first  day  c 
term ;  and  though  I  would  not  say  that  the  judge  migl 


(a)  4  DwD.  Sf  Ry.  156.  (c)  ^B.^C.  621 . 

(6)  Id.  147.  (d)  Id.  580. 
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not  revoke  his  certificate  before  the  fourth  day  of  term,  18S9. 
yet  if  it  were  done  so  late,  it  might  place  the  Defendant  — — 
in  a  position  he  could  be  called  upon  to  anticipate,  by     Whallbt 

IMJAMaON. 


depriving  him  of  the  opportunity  of  moving  for  a  new  \^ 


trial,  which,  reljring  on  the  certificate,  he  may  have 
been  induced  to  forego.  Therefore,  without  contesting 
the  right  of  the  judge  to  revoke  his  certificate,  I  think 
diat  at  all  events,  in  this  case,  he  has  not  revoked  it 
within  a  reasonable  time,  and  that  this  rule  must  be  dis- 
charged. 

Vaughan  J.  I  do  not  pronounce  any  opinion  as  to 
the  Judge's  power  to  revoke  his  certificate ;  but  if  he 
kaTe  power  to  revoke,  why  should  he  not  have  power 
to  r^ant,  and  in  that  way  where  is  the  matter  to  end  ? 

In  Anderson  v.  Sherwin  the  Judge's  authority  was 

not  contested,  so  that  the  case  is  of  no  great  weight. 

Bat  manifest  injustice  would  ensue,  if  the  application 

to  revoke  were  not  made  before  the  expiration  of  the 

first  four  days  of  term ;  for  the  election  to  move  for  a 

new  trial  often  depends  upon  the  state  of  the  damages 

md  costs,  and  if  the  certificate  be  revoked  after  the 

four  days,  how  can  the  Defendant  be  restored  to  his 

former  position  ?    At  all  events,  therefore,  if  the  certifi- 

^te  be  revoked,  it  should  be  revoked  within  a  reason- 

^letiroe;  and  a  revocation  fourteen  months  after  the 

gnntiDg  is  not  reasonable. 

BosANQUET  J.  Assuming  that  the  Judge  has  power 
^  nvoke  his  certificate,  he  should  exercise  that  power 
vitkin  a  reasonable  time. 

In  Anderson  v.  Sheraoin^  as  no  subsequent  assizes  had 
^otervened,  the  Judge  who  certified  was  still  the  Judge 
^  the  commission  under  which  the  certificate  had  been 
SC^Jted.  I  give  no  opinion  as  to  the  power  to  revoke ; 
It  may  be  convenient  the  Judge  should  possess  the  power ; 
''^t  at  all  events  he  should  exercise  it  within  a  reason- 
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1839*       A^I®  ^mt.    Two  cases  have  been  cited  in  which  cerl 
— — -       cates  have  been  granted  at  considerable  distances 
Whallev     xxm^  and  it  has   been   contended  that  they  may  1 
WiLUAMsoK.  granted  at  any  time  before  final  judgment.    Butneithi 
of  the  cases  establishes  that  proposition.     In  Johnson 
Stanton  {a\  the  certificate  was  granted  four  days  aft 
the  trial ;  a  motion  was  made  to  review  the  taxation 
costs,  on  the  ground  that  the  certificate  should  ha 
been  granted  at  the  tri^l;   and  the  Court  said,   ** 
conduces  to  the  better  administration  of  justice  that  tl 
judge  should  have  time  to  consider  of  the  certificat 
rather  than  to  be  under  the  necessity  of  deciding  up( 
it  at  the  instant.'*  And  in  WooUey\.  Whitby ^  Abbott  C. 
says,  '^  The  sound  construction  of  the  enactment  appea 
to  me  to  be,  that  if  at  the  trial  the  trespass  appears 
have  been  wilful,  the  Judge  may  grant  his  certificate 
any  convenient  time.     This  certainly  is  the  most  prop 
construction,  inasmuch  as  it  gives  the  judge  time  f! 
consideration,  which   he   ought  to  have  for  the  di 
exercise  of  the  discretion  vested  in  him  by  the  statute 

It  is  pressing  these  cases  too  far,  to  infer  from  the 
that  a  judge  may  grant  a  certificate  at  any  time  befo 
final  judgment^  even  though  he  should  be  authorised 
grant  one  after  the  assizes. 

If  he  have  authority  to  revoke,  he  must  at  all  even 
exercise  that  authority  within  a  reasonable  time. 

Erskine  J.  The  practice  of  amending  the  poste 
in  which  the  judge  merely  makes  the  entry  accordii 
to  the  fact,  and  exercises  no  discretion,  has  no  analoi 
to  the  case  in  which  at  his  discretion  he  deprives 
Plaintifi*  of  costs.  When  he  has  once  done  that,  if  1 
revokes  his  decision,  he  must  at  all  events  revoke 
lyithin  a  reasonable  time. 

Rule  discharge 
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Doe  dem.  Lloyd  v.  Williams.  Jan.  22. 

TA/ILDE  Seijt  obtained  on  behalf  of  the  Plaintiff,  a  The  circum- 

rule  nisi  to  change  the  venue  in  this  cause  from  8t*nce  that 

Ttadnorshire  to  an  adjoining  county,  on  the  ground  that  twentv-nine  ^ 

there  were    but  twenty-nine  special  jurymen   in   the  special  jarors 

county  of  Radnor;  "that  the  Defendant's  attorney  had  1°  *  county 

\  .  ^  18  not  a  suffi, 

great  mnuence  at  Presteign^  and  many  mortgages  on  cient  ground 

small  freeholds  in  the  parish  where  the  premises  in  for  changing 
question  lay,  and  where  a  considerable  proportion  of  '    -» 

the  jurors  resided;  that  there  was  a  ferment  in  the 
neighbourhood  where  the  premises  lay  on  the  question 
who  was  justly  entided  to  them  ;  that  the  farmers  of  the 
parish  had  countenanced  the  Defendant  in  taking  for- 
cible possession  of  the  premises;  and  that  the  Defendant 
''as  an  old  bone-setter,  who  had  set  the  bones  of  many 
^uo  might  sit  on  the  jury. 

^vans  shewed  cause  on  an  affidavit  which  disclosed 
^st  Presteign  was  eighteen  miles  distant  from  the  assize 
*^Vn ;  denied  the  existence  of  any  ferment  on  the  sub- 
•^^t  of  the  title  to  the  premises ;  and  asserted  that  the 
""Pendant  took  possession  of  them  as  heir  to  a  lunatic, 
^Iio  had  executed  a  deed  under  which  the  lessor  of  the 
"^aintiff  claimed. 

«    fVUde  relied  on  the  impossibility  of  striking  a  special 
^^ry  according  to  the  act  of  parliament ;  and  on  the 
^ksence  of  any  denial  that  the  farmers  in  the  neighbour- 
hood had  countenanced  the  Defendant  in  taking  forcible 
possession,  or  that  the  Defendant's  attorney  had  a  num- 
w  of  mortgages  in  the  parish. 
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TiNBAL  C.  J.     If  we  were  to  make  this  rule  absoli]^ 
we  should  be  saymg  that  no  special  jury  cause  shall 
tried  in  Radnorshire.   Should  there  be  a  failure  of  jus%^ 
for  want  of  jurors  we  can  apply  a  remedy  hereaf^i 
The  rule  must  be  discharged. 


Vaughan  J.  and  Bosakquet  J.  concurred. 

Erskine  J.    The  rule  was  granted  on  the  ground 
a  ferment  in  the  neighbourhoodi  which  is  now  denied— 

Rule  discharge 
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RippoN  V.  Dawson. 


A  Defendant 
was  described 
in  a  writ  of 
summons  as 
of  Newcastle" 
ttpon-Tyne, 
in  the  county 
of  Northum- 
berland: 
Heldj  no  mis- 
description ; 
Newcastle- 
upan~Tyne 
consisting  of 
the  town  and 
county  of 
Newcastle- 
upoTuTyne, 
and  of  certain 
townships  in 
the  county  of 
Northumber- 
land. 


A   JUDGE  at  chambers  having  set  aside  the  writ 

summons  in  this  case,  because  it  described  i9 
Defendant  as  of  Newcastle  upon  Tyne  in  the  county 
Northumberland,     whereas    Newcastle-upon-Tyne    is 
county  of  itself, 

Corrie  obtained  a  rule  nisi  to  set  aside  the  Judg^ 
order,  on  the  ground  that  the  description  was  not  nec^^ 
sarily  incorrect,  for  by  2  &  S  fV.^.  c.  62.  several  tov^ 
ships  in  the  county  of  Northumberland  were  thencefo^ 
to  be  held  within  the  boundary  of  NewcastleHipon^T^n 
Besides,  it  was  sufficient  if  the  Defendant  lived  witJ^ 
200  yards  of  the  boundary ;  Jellcs  v.  Fry.  {a) 

Wilde  Serjt  who  shewed  cause,  contended  that  H 
description  was  bad  on  the  face  of  the  writ ;  for  thou£ 
by  the  statute  referred  to,  parts  of  Northumberland  w^ 


(a)  SDwoUSl. 
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witfain  the  parliamentary  borough  of  Newcastle^npoti' 
^^J/nif  no  part  of  the  town  and  county  of  Newcastle-upon^ 
l^fwie  was  within  the  county  of  Northtmberland.  The 
I>efendant*s  residing  within  200  yards  of  the  boundary 
mi^ht  render  available  the  service  of  a  writ,  describing 
bim  as  of  the  town  and  county  of  Newcastle-iqum^Tynef 
but  it  could  not  cure  the  misdescription  which  alleged 
W£!tKaslle'Upon^Ti/ne  to  be  in  the  county  of  Northumber^ 
land.    There  was  no  such  place  in  Norihumberland. 
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Carrie.  The  writ  does  not  describe  the  Defendant  as 
of  the  town  and  county  of  Newcastle-upon-Tyne^  but  as 
of  Newcastle-tgxm'Tyne  in  the  county  of  Northumber^ 
land;  and  part  of  Newcastle-upon-Tyne  being  now  in 
Northumberland^  the  description  is  not  incorrect  The 
r'cceot  statute  was  not  mentioned  to  the  Judge  at 
Chambers;  and  the  Defendant  has  dot  deposed  that 
lie  lives  within  the  town  and  county. 

TiKDAL  C  J.  We  should  have  been  bound  to  take 
J**dicial  notice  that  Newcastle-upon-Tyne  is  a  town  and 
^^unty  of  itself;  but  we  are  also  bound  to  notice  that 
tiQder  the  recent  statute,  Newcastle  consists  of  the  tow?i 
^nd  county  ofNewcastle^  and  of  townships  in  the  county 
^f  Northumberland.  The  defendant  should  at  least  have 
•«ewn  that  he  does  not  reside  in  that  part  of  the  town 

"^Wch  is  in  the  countv  of  Northumberland :  there  is  no 

incongruity  on  the  face  of  the  writ. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 
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To  an  tction  /^ASE.    Tbe  declaration  contained  six  com 

of  trover  fifg^  count  was  for  an  unfounded  charge 

pleaded,  that  ^*ding  and  seizure  of  the  Plaintiff's  ship,  th 

Defendant  Owen;  2.  for  maliciously  arresting  the  Plain 

Ae^'^uril?'''  *"^8^  ^^^^^  ^^  ^®  Admiral  Owen,  and  oblig 
diction  of  the  enter  into  recognizances  in  the  sum  of  2000/., 
Admiralty       iq  ^jg  charge  within  six  calendar  months  then 

Sierra  Leanet  ^*  ^'^^  falsely  charging  the  Plaintiff  with  he 
Plaintiff*  re-  niously  received  government  stores,  alleged  to 
covered  a  feloniously  stolen,  the  Plaintiff  knowing  the  sai 
against  him      heen  so  stolen,  and  causing  him  to  be  impris< 

in  that  Court  long  time ;  4.  for  falsely  charging  the  Pla 
for  the  same     ,      .  .      ,  j       i  •        .r  ^ 

cause  of  ac-     havmg  received  goods,   knowmg  them   to 

tion:  Held,     stolen,  and  causing  his  house  and  premises 

tered  and  searched  for  them;  5.  for  not  s 
Plaintiff's  goods  with  due  care;  and  the  si 
count  in  trover. 

To  these  counts  the  Defendant  pleadi 
guilty;  2.  the  statute  of  limitations;  S.  tc 
count,  that  Defendant  had  not  the  sale  or  < 
the  goods  ;  ^.  to  the  last  count,  that  the  good 
the  goods,  &C.  of  the  Plaintiff;  and,  5th,  to  [ 
last  count,  that  before  and  at  and  during  th 
the  last  count  mentioned,  the  Defendant  wa 
officer  of  our  Lord  the  King,  to  wit,  gov 
superintendent  of  a  certain  island,  then  pai 
Majesty's  possessions  in  parts  beyond  the  s< 
Fernando  Po,  and  one  of  the  justices  assigu< 
the  peace  of  our  Lord  the  King  in  and  fc 
island,  the  said  island  then  being  within  the  ji 
of  the  Court  of  Vice- Admiralty,  of  and  for 
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within  his  Majesty's  colony  o(  Sim^a  Leme:  that  he        1839. 

being  such  public  officer  and  justice  as  aforesaid^  and        

believing  that  a  breach  of  the  navigation  laws  had  been  ^^ 

committed  by  the  Plaintiff  with  the  said  ship  and  boat      Nicollb. 
within  the  said  jurisdiction,  and  that  the  said  ship  and 
boat,  and  the  goods  on  board  of  the  ship  were  liable  to 
forfeitare^  and  that  it  was  his  duty,  as  such  public  officer 
^  justice,  to  cause  the  said  ship  and  boat,  with  the 
goods  then  on  board  thereof,  to  be  conveyed  to  Sierra 
J^one  for  adjudication  in  the  said  Court,  did,  to  wit, 
0D9  &C.,  within  the  said  jurisdiction,  cause  the  said  ship 
ttd  boat,  and  the  goods  then  on  board  of  the  ship  to 
be^  and  the  same  ship,  boat,  and  goods,  thereupon  were 
seized  by  the  crew  of  a  certain  ship  employed  in  his 
Majesty's  sei*vice  in  that  behalf;  and  thereupon  then 
uid  there  caused  the  same  ship,  boat,  and  goods,  to  be, 
>nd  the  same  thereupon  then  were  conveyed  to  Sierra 
Letme  aforesaid,  for  adjudication  in  the  said  Court,  on 
the  matters  there  to  be  alleged  in  respect  of  such  breach 
of  the  said  laws ;  and,  thereupon,  then  caused  the  same 
^ip,  boat,  and  goods  to  be,  and  the  same  then  were 
detained  at  Sierra  Leone  for  a  certain  space  of  time,  to 
^^t,  for  the  space  of  three  weeks ;   at  the  expiration 
^hereof,  to  wit,  on,  &c.,  the  said  ship,  boat,  and  goods 
'^cre  restored  to  and  received  back  by  the  Plaintiff,  he 
^en  being  discharged  and  acquitted  of  the  said  breach 
^  navigation  law :  that  in  so  causing  the  ship,  boat,  and 
8^ds  to  be  seized,  conveyed,  and  detained  as  aforesaid 
*^d  not  otherwise,  he  converted  and  disposed  thereof 
^  Planner  and  form  as  the  Plaintiff  had  above  in  that 
°^'^alf  complained  against  him :    that  before  the  com- 
^^cement  of  this  suit,  to  wit,  on  &c.,  the  Plaintiff  im- 
pleaded the  Defendant  in  the  said  Court  of  Vice-Ad- 
'^^Ity,  the  same  court  then  and  thenceforth  continually 
^^ing  jurisdiction  in  the  premises,  of  and  concerning  the 
^^ing  the  said  ship,  boat,  and  goods  to  be  seized^  con- 
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veyed,  and  detained,  as  aforesaid,  and  for  all  the  dami 
by  the  Plaintiff  sustained  on  occasion  thereof;  and 
Plaintiff  then  claimed  and  sued  for  such  damage 
such  plea  in  the  said  court  as  aforesaid ;  and  such 
ceedings  were  thereupon  had  in  the  said  court, 
afterwards  and  before  the  commencement  of  this 
to  wit,  on  &c.,  a  sentence  and  decree  were  made 
pronounced  in  and  by  the  Court  in  the  said  plea, 
in  and  upon  the  matters  of  the  said  claim  and  suit ; 
by  that  sentence  and  decree  it  was  ordered  and 
judged,  that  the  Defendant  should  pay  to  the  Plai 
the  damages  by  the  Plaintiff  sustained  on  occasio 
the  premises,  with  costs  and  expenses,  the  amoun 
such  costs,  damages,  and  expenses  to  be  ascertained 
reported  to  the  said  court  by  the  registrar  thereof: 
thereupon,  afterwards  and  before  the  commencemei 
this  suit,  to  wit,  on  &c.,  the  registrar  of  the  court,  to 
one  John  Samo^  did  ascertain  and  report  to  the  C 
that  such  costs,  damages,  and  expenses,  .amounted 
certain  sum  of  money,  to  wit,  450/.  5s.;  and  w 
report  was  afterwards  and  before  the  commencemei 
this  suit,  to  wit,  on  &c.,  read  and  affirmed  by  the 
Court :  which  sentence,  decree,  and  affirmance,  httv( 
been  in  anywise  reversed  or  made  void :  and  that. 
Defendant  was  ready  to  verify. 

Seventhly,  that  before  and  at  and  during  the  timi 
the  same  count  mentioned,  the  Defendant  was  a  pi 
officer,  to  wit,  governor  &c.  of  Fernando  Po  &c.,  and 
of  the  justices  &c. :  that  at  the  said  times  when 
the  said  goods  were  in  and  upon  the  said  island ; 
that  before  any  of  the  said  times  when  &c.,  to  wil 
See,  the  Plaintiff  lefl  the  island,  and  from  thencef 
continually,  until  and  during  and  at  and  after 
said  times  when  &c.,  remained  and  was  absent  J 
the  said  island ;  and  that  during  all  the  said  times  v 
Sec,  there  was  no  one  on  the  part  of  the  Plainti 
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ektirge  of  the  same  goods,    and  the  same  were,  by        18S9. 
reason  thereof  in  danger  of  being  lost,  or   stolen;       -' 
whereupon  the  Defendant,  then  being  such  public  officer        Smith 
and  justice  as  aforesaid,  and  believing  that  it  was  his      Nioolls. 
duty  as  such  public  officer  and  justice,  so  far  as  in  him 
I^y*  t;o  protect  and  take  care  of  property  in  the  island 
^t  unprotected,  and  to  dispose  of  the  same  in  the  way 
Hiost  consistent  with  the  interests  of  the  owners  thereof, 
and  that  it  was  for  the  interest,  and  would  prove  con- 
sistent with  the  wishes  of  the  Plaintiff,  that  the  said 
8(>ods  should  be  disposed  of  as  hereinafter  mentioned, 
•^*d   for  the  purpose  of  preventing  the  Plaintiff  from 
being  deprived  of  and  losing  the  same  goods,  and  in 
^^der  to  procure  for  and  preserve  to  the  Plaintiff  all 
™e  benefit  and  advantage  that  could  be  derived  there- 
^'^Qiy  did,  to  wit,  on  &c.,  cause  the  same  to  be,  and 
^e  same  thereupon  then  were  taken  and  collected  by 
^'^d    into  the  hands  of  certain  public  officers  of  the 
island,  by  the  Defendant  in  that  behalf  directed  and 
^mhorised ;  and  thereupon  the  said  goods  then  were  sold 
*^   disposed  of  for  the  most  money  that  could  be  rea- 
^^ably  gotten. for  the  same;    which,  after  deducting 
^^^tain  expenses  and  necessary  payments  thereout,  then 
^**^ounted  to  a  certain  large  sum  of  money,  to   wit, 
^OOo/. ;  and  thereupon  the  Defendant  then  caused  the 
^n[^e  sum  to  be,  and  the  same  then  was  remitted  to 
^t^^n  other  persons,  to  wit,  the  Lords  Commissioners 
^f  his  Majesty's  Treasury,  for  the  purpose  of  being 
P^d  over  to  and  received  by  the  Plaintiff  in  full  satis- 
^tion  and  discharge  of  the  cause  of  action  in  the  last 
^unt  mentioned,  and  all  damages  by  the  Plaintiff  sus- 
^*ined  on  occasion  thereof.    That  afterwards,  and  before 
tbe  commencement  of  this  suit,  to  wit,  on  &c.,  the  Plain- 
tiff accepted  and  received  the  same  sum  of  money  from 
uie  same  persons  in  full  satisfaction  and  discharge  of  the 
^^^^^  of  action  in  that  count  mentioned,  and  all  damages 
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1839*  by  him  sustained  on  occasion  thereof.  That 
causing  the  said  goods  to  be  collected  and  tak« 
disposed  of  and  dealt  with  as  aforesaid,  and  not 
NiooLLs*  wisci  be  converted  and  disposed  of  them  in  man 
form  as  the  Plaintiff  had  above  in  that  behalf  com 
against  him;  and  that,  the  Defendant  was  n 
verify. 

The  Plaintiff  replied  to  the  fifth  plea,  that  t 

fendant  was  not  in  the  colony  of  Sierra  Lconcy  01 

place  within   the  jurisdiction   of   the  Vice- Ad 

Court,  before  or  at  the  time  of  the  commence 

or  at  any  time  during  the  proceedings  in  the  sai 

in  the  matter  of  the  said  claim  and  suit  in  the  sai 

Admiralty  Court  in  that  plea  mentioned ;  nor 

Defendant,  at  any  time  before  the  making  or  pr< 

ing  of  the  said  sentence  and  decree  in  the  pk 

tioned,  or  the  making  or  affirming  of  the  report 

mentioned,  in  any  manner  according  to  the  cot 

practice  of  the  said  court  in  the  said  matter,  or 

wise,  notified,  nor  did  the  Defendant  then  knoii 

same  proceedings,  or  any  of  them,  so  that   t 

fendant  could  or  might  by  himself  or  his  pro 

torney,  or  other  agent  by  him  appointed  and  in 

in  that  behalf,  appear  or  plead,  or  in  anywise 

himself  in  the  matter  of  the  said  claim  and  suit ; 

the  Defendant  appear  in  or  to  any  or  eithei 

said  proceedings ;  whereby  the  said  sentence 

cree,  and  affirmance,  were  and  are  contrary  to 

justice,  and  wholly  inoperative  and  void ;  and  all 

thereon  for  the  recovery  of  the  damages  and  cc 

expenses,  for  which  the  sentence  and  decree  anc 

ance  were  made  and  given,  was  and  is    lost 

Plaintiff;  and  the  Defendant  always  resisted 

peached  the  said  sentence  and  decree  and  affirn: 

that  account,  and  the  same  continued  so  inopera 

void ;  and  the  Plaintiff  had  not  ever  obtained, 
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abl^  to  obtain,  the  said  damages  and  costs  and  expenses,        18S9. 

or  either  of  them,  or  any  part  thereof  in  the  plea  stated        — 

to     liave  been  adjudged  to  him ;  and  the  said  sentence        S>«th 

and  decree  and  affirmance  still  remained  so  unsatisfied,      Kioolu. 

and  i^ithout  force  or  effect :  and  that,  the  Plaintiff  was 

reo.cly  to  verify. 

"To  the  last  plea  the  Plaintiff  replied,  that  at  the  said 

times  when  &c.  in  the  last  count   mentioned,  divers 

persons  and  servants  of  the  Plaintiff  had  the  charge  of 

tlie  said  goods  for  the  Plaintiff,  and  on  his  behalf;  and 

the  same  were  not,  nor  was  any  part  thereof  in  danger 

of  being  lost  or  stolen ;  and  the  Defendant  well  know- 

• 

^^g  the  same,  wrongfully  caused  the  said  goods  to  be 
^ken  and  sold  and  disposed  of,  otherwise  than  for  the 
P^T^ose  of  preventing  the  Plaintiff  from  being  deprived 
of  or  losing  the  same,  or  in  order  to  procure  for  and 
Preserve  to  the  Plaintiff  the  benefit  and  advantage  that 
^^^Id  be  derived  therefrom :  that  the  Plaintiff  did 
^ot  accept  or  receive  the  said  sum  of  5000/.  in  full 
^^tisfaction  and  discharge  of  the  cause  of  action,  and 
^^l  damages  sustained  on  occasion  thereof:  and  that,  the 
"l^intiff  prayed  might  be  enquired  of  by  the  country. 

In  rejoinder,  the  defendant  demurred  to  the  replica- 
tion to  the  fifth  plea,  —  on  the  ground  that  the  Plaintiff 
^'as  estopped  from  asserting  against  the  Defendant  the 
J^ullity  of  the  judgment  admittedly  obtained  by  him 
against  the  Defendant :  that  the  judgment  not  being 
shewn  to  have  been  in  any  way  reversed  or  made 
^'oid,  was  a  subsisting  bar  to  an  action  for  the  same 
^use  of  action :  that  the  replication  did  not  sufficiently 
shew  that  the  judgment  was  void,  or  that  it  had  been 
"^prived  of  efficacy  :  and  that  the  subsistence  and 
^^Hdity  of  the  said  judgment,  in  law,  were  consistent 
^*th  the  truth  of  all  the  matters  disclosed  in  the  replica- 
^^U  I  that  the  replication  was  too  general,  and  did  not 
sufficiently  shew  how,  as  alleged,   all  remedy  on  the 
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1889.       jndgment  was  lost  to  the  Plaintiff,  or  how,  as  aliped, 
'        the  Defendant  had  impeached  the  judgment :  that  the 
Shith        replication  was  double  and  multifarious,  and  attempted 
NzcoLLf.      ^  ^^^  ^P  ^&i*ious   distinct  matters  by  way  of  reply, 
that  is  to  say,   that  the  judgment  was  void ;   that  all 
remedy  thereon  had  been  lost ;  that  the  Defendant  bad   . 
impeached  it;   and  that  the  Plaintiff  had  derived  no— 
benefit  from  it:   that  the  replication  contained  irrele*^ 
vant  and  superfluous  matter,  and  that  no  single  and  sa&^ 
ficient  issue  could  be  taken  thereon :  that  it  traversed^ 
mere  matter  of  inducement  and  took  immaterial  issues  s 
tha  tit  raised  a  negative  pregnant,   by   denying  thttr 
judgment  concerning  the  causes  of  action  stated,  leav**- 
ing  it  doubtful  whether  the  judgment  or  the  identitjr^ 
of  the  causes  of  action  was  denied,  or  both:  that  it  de*» 
parted  from  the  count,  which  was  in  trover,  by  shewing 
the  cause  of  action  to  be  in  trespass :  And 

To  the  replication  to  the  seventh  plea, — on  the  ground^ 
that  it  traversed  mere  matter  of  inducement,  and  raised, 
immaterial  issues ;  that  it  was  double  and  multifarious  ^ 
and  that  it  departed  from  the  count  which  was  in  trover^ 
by  stating  in  support  thereof  matters  which  shewed, 
the  cause  of  action  to  be  trespass. 

Henderson  in  support  of  the  demurrer. 

If  the  fifth  plea  be  good,  the  replication  affords  no 
answer  to  it ;  and  the  plea  is  good,  because  priTn&Jbcie 
the  judgment  of  the  Colonial  Court  is  entitled  to  credit, 
and  at  all  events  voidable  only  and  not  void.  The 
Plaintiff  in  his  replication  has  not  denied  the  general 
jurisdiction  of  the  Court,  and  the  absence  of  the  Defen- 
dant does  not  render  its  proceedings  null.  If  an  officer 
of  that  Court  had  seized  in  execution  property  of  the 
Defendant's  at  Sierra  Leone^  the  officer  would  not  have 
been  liable  in  trespass  or  trover.   Ladbroke  v.  Crickett.  {a) 

m 

{a)  J,  t:^IL6^. 
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And  the  Defendant's  absence  did  not  render  the  proceed-       18S9« 
ing^  void;  ifit  did,  no  judgment  of  outlawry  could  ever  be       -^ — ^ 
enforced.  At  all  evenU  the  Plaintiff  is  estopped  to  raise       ^"" 
the  omection,  for  he  was  the  actor,  and  procured  the  .    Nioolw. 
judgment  which  he  now  alleges  to  be  null.    The  ques- 
tbn  is,  in  effect,  a  question  as  to  the  validity  of  the  prac- 
tice of  the  Court  of  Sierra  Leone ;  and  according  to 
Tarl^lan  v.  Tarleton  (a),  the  Courts  at  Westminster  are 
not  C!ourt8  of  Error  for  tribunals  in  the  colonies.    But 
it  was  held  in  Beequet  v.  McCarthy  (J),  that  in  order  to 
treat  a  foreign  judgment  as  void  on  the  ground  that  it  is 
contrary  to  the  law  of  the  country  where  it  was  pro- 
nounced, it  must  be  shewn,  to  be  void,  cleai'ly  and  un- 
equivocally; and  where  the  law  of  a  British  colony 
required,  that  in  a  suit  instituted  against  an  absent 
P^rty,  the  process  should  be  served  upon  the  King's 
Attorney-General  in  the  colony,  but  it  was  not  ex- 
pressly provided    that  the    Attorney-General  should 
^xnmunicate  with  the  absent  party,  it  was  held,  that 
«Uch    law  was  not  so  contrary  to  natural  justice,  as 
^    render  void  a  judgment  obtained  against  a  party 
''^•^o   had  resided  within  the  jurisdiction  of  the  Court 
^^    the  time  when   the  cause  of  action  accrued,  but 
^^^    withdrawn  himself  before  the  proceedings  were 
^^^*^inenced.     So,  in  Martin  v.  Nicolls  (c),  it  was  held 
*^^t  the  grounds  of  a  foreign  judgment  cannot  be  re- 
^^^Wed  in  the  Courts  of  this  country :  and  in  Douglas 
^  Forrest  (d).  that  an  action  was  maintainable  in   the 
*^Usk  Courts  on  a  Scotch  judgment  of  Homings  ob- 
^^itied  against  a  Scotchman  who  was  absent  and  had 
^^  notice  of  the  proceedings.     This,  too,  was  a  matter 
^^  which  the  Court  of  Admiralty  had  exclusive  jurisdic- 
^n,  and  therefore  it.  cannot  form  the  subject  of  an 
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action  here :  Le  Caux  v.  Eden,  (a)  In  Burr&ws  v.  Jemino  (I) 
it  was  expressly  decided  that  a  party  cannot  be  sued 
here  on  his  acceptance  of  a  bill  of  exchange  abroad, 
after  he  has  been  discharged  by  a  judgment  of  the 
country  where  the  bill  was  accepted.  In*  Buchanan  v. 
Backer  (c),  and  Cavan  v.  StewaH  {d\  which  may  be 
cited  for  the  PlaintifiT,  it  did  not  appear  that  the  Defen- 
dant had  ever  been  resident  within  the  jurisdiction  of  the 
Colonial  Court.  [W.  H.  Watson  for  the  Plaintiff.  The 
replication  here  alleges  that  the  Defendant  never  was 
within  the  jurisdiction;  but  if  the  fact  were  otherwise^ 
the  Plaintiff  consents  to  an  amendment.  Tindal  C.  J« 
I  think  the  plea  is  bad  independently  of  that.] 

Then,  the  replication  to  the  seventh  plea  is  double, 
taking  issue  on  matter  of  inducement,  as  well  as  on  the 
allegation  of  satisfaction.  It  is  also  a  departure  from, 
the  declaration  in  ^roz;^,  because  it  discloses  the  grounds 
of  action  of  trespass. 

W.  H.  Watson^  contra.  The  fifth  plea  is  ill.  There 
is  no  authority  which  decides  that  a  mere  judgment  in 
a  foreign  court,  not  followed  by  execution,  is  a  bar  to 
an  action  here.  There  is  no  analogy  between  a  judgment 
in  courts  of  record  here,  and  a  judgment  in  a  colonial 
court.  Judgments  here,  are  binding  as  to  the  merits, 
the  jurisdiction,  and  the  parties:  they  can  only  be 
questioned  by  a  court  of  error :  they  are  final  and  con- 
clusive by  way  of  estoppel,  and  in  the  adminbtration  of 
assets  rank  before  simple  contracts  and  specialty  debts: 
but  the  judgment  of  a  colonial  court  is  no  more  than  a 
simple  contract ;  an  accord  as  to  the  quantian  due,  with- 
out satisfaction:  it  ranks  with  simple  contracts  in  the 
administration  of  assets ;  and  may  be  questioned  in  the 
courts  of  this  country ;  1  PhiU.  Evid.  5S7.;  if  the  De- 


(a)  DougU  594. 
(6)  2  Str.  733. 


(c)  1  Camfh.  63. 

{d)  I  Stark.  N.  P.  C.  525. 
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(endr^vnt  has  not  been  properly  summoned,  the  judgment 
IS  a  K^  uUity ;  Buchanan  v.  Rucker.     In  Hall  v.  Odber  {a) 
l^id  JSUenborough  said,  '*  Judgments  in  foreign  courts 
are  T^ot  to  be  considered  upon  the  same  footing  as 
judgnaents  in  our  own  courts  of  record ;    they  are  but 
evidence  of  the  debt ;  they  do  not  bar  or  stay  an  action 
on  simple  contract ;  but  assumpsit  lies  on  them,  and  it  is 
open  to  the  parties  to  enter  into  the  question  of  their  re- 
gularity."    In  Plummer  v.  Woodbume  (b)  a  plea  stated 
that  the  plaintiff  had  impleaded  the  defendant  on  a  plea 
of  trespass  on  the  case  upon  promises  in  a  court  of  ju- 
dicature in  the  island  of  St.  Christopher^  for  the  same 
causes  of  action  as  those  mentioned  in  the  declaration ; 
that  the  defendant  pleaded  non  assumpsit^  upon  which 
^ue  was  joined,  and  that  the  jury  found  for  the  de- 
^dant,   with   one   penny  costs;    that  judgment   was 
g!^n  for  the  defendant  upon  that  verdict;  and  that 
that  judgment  was    afterwards   affirmed,    first    by  a 
Court  of  Error  in  the  island,  and  afterwards  by  the 
King  in  council:  but  it  was  held,  that  the  plea  was 
bad,  inasmuch   as  it  did   not  appear  that  the  judg- 
ment at  St.  Christopher's  was  final  and  conclusive  in 
the  colony  itself,  so  as  to  bar  the  plaintiff  from  another 
action  there.      The  Defendant,   therefore,   should   at 
least  have  pleaded  that  this  judgment  was  binding  on 
^e  parties  in  the  colony.     It  is  no  more  than  an  ac- 
count stated,  on  which  the  Plaintiff  might  sue  here  in 
ossumpsit ;    Walker  'V.    Witter  {c) ;    and   even   in   this 
country,  a  decree  in  Chancery  to  account  is  no  bar  to 
an  action  for  the  amount  due.     It  would  not  amount  to 
an  estoppel,  for  estoppels  must  be  mutual,  and  there 
vonld  be  nothing  in  this  judgment  to  bar  the  Defendant 
from  proceeding  against  the  Plaintiff  on  matters  arising 
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(fl)  11  East,  124. 
iV  ^B.i^C.  625. 


(c)  1  Dougl.  1. 
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out  of  die  same  dispute.    Burrows  t.  Jemitto  wtB 
proceeding  in  rem^  th^  foreign  court  having  vacated  tl 
acceptance,  so  that  it  ceased  to  exist 

Then^  the  seventh  plea  is  ill  for  not  shewing  a  privil 
between  the  Plaintiff  and  Defendant,  and  for  not  allq 
ing  accord  as  well  as  satisfaction ;  Grimes  v*  JEUqfidd  (a 
Peytoes  Case,  {b) 

And  the  replications  are  sufficient  {Tindal  C . 
You  may  confine  yousself  to  the  replication  to  d: 
seventh  plea.]  As  to  the  objection  that  it  shews  a  ctia 
of  action  in  trespass,  trover  is  a  concurr^it  remed;^ 
Branscomb  v*  Bridges  (c),  Foster  v.  AUanson.  (d)  [Tie 
dal  CX  J.  The  short  answer  to  that  objection  is,  ft: 
that  which  is  a  departure  in  pleading  is  a  variance 
evidence ;  and  if  the  evidence  in  support  of  the  repi 
cation  would  sustain  the  allegation  in  the  declaratiog 
there  is  no  departure.]  Then,  as  to  the  alleged  do 
plicity,  the  traverse  of  matter  of  inducement  is  men 
surplusage,  and  utile  per  inutile  nan  vitiatur.  Co.  IM 
303  a.    Stephen  on  Pleadings  41 9. 


The  Courts  thinking  the  replication  to  the  seventh  plei 
open  to  objection,  gave  leave  to  amend,  and  called  on 


Henderson  to  support  the  fifth  plea. 

The  judgment  of  the  court  at  Sierra  Leone  is  prim 
facie  conclusive,  and  there  is  no  authority  which  decidi 
that  such  a  judgment  is  not  a  bar.  Buchanan  v.  Rucki 
and  Cavan  v.  Stewart  proceeded  on  the  ground  that  tl 
defendant  had  never  been  within  the  jurisdiction  of  tl 
Court;  here,  as  required  in  Obicini  v.  Bligh  (^),  tl 
plea  avers  that  he  was  within  it ;  and  in  Becquet  ' 
McCarthy  the  judgment  was  supported  against  the  d( 


(a)  Cro.El54i\. 
(6)  9  Rep.  77.  b. 
(c)  IB.i^C.  145. 


{ 


d)  2  T.  R,  479. 

e)  8  Bingh.  335. 
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fendant,  who  bad  resided  in  the  colony,  but  was  absent        18S9. 
dunng  the  whole  of  the  proceedings.     The  judgments       — — 
of   foreign  courts  are  to  have  credit  for  correctness  of        S^nrtt 
proceeding;  AmoU  y.Redfem{a)j  Burrows  v.  Jemino :      ^loouA 
an^l  the  latter  case  was  not  a  proceeding  in  rerrh  but  a 
jadgment  upon  a  legal  right.     Undoubtedly,  the  pro* 
ceedings  pf  foreign  courts  have  been  questioned  at  Nisi 
prim;  but  proceedings  inconclusive  at  Nisi  Prius  may 
operate  as  an  estoppel  if  pleaded*    (The  authorities  are 
all  collected  in  Plummer  v.  fVoodburne.) 

And  supposing  the  judgment  to  be  equivalent  only  to 
an  award,  or  an  account  stated,  it  may  still  be  a  good 
barto  an  action  for  the  same  cause:  for  the  relative  posi- 
tion of  the  parties  is  altered  :  the  Plaintiff  has  no  longer 
a  daim  for  unliquidated  damages ;  the  judgment  has 
laoertained  and  concluded  the  amount;  and  for  that 
UKNint,  if  for  any  thing,  not  for  the  original  cause,  the 
Plaintiff  must  sue:  so  that,  at  all  events,  the  Plaintiff 
Iu»  adopted  a  wrong  form  of  action. 

It  is  true  that  in  conveyances,  estoppels  must  be  mu- 
^;  but  that  does  not  apply  to  the  judgment  of  a 
court;  and  the  Plaintiff  is  precluded  from  averring  that 
be  bag  obtained  judgment  by  wrong.  Prudiiam  v.  Phil' 
%*(i)  The  judgment  will  have  no  operation,  if  it  be 
iK)t  a  bar  to  proceedings  in  another  court  for  the  same 
cute  of  action;  and  by  pleading  over,  the  Plaintiff  has 
Admitted  the  jurisdiction  of  the  colonial  court 

TiKDAL  C.  J.    It  appears  to  me  that  the  plea  which 

tf  pleaded  fifth  in  order  is  substantially  bad.     This  is 

an  action  which  is  brought  to  recover  damages  for  seiz* 

lag  and  taking  the  ship  and  boat  of  the  Plaintiff,  and 

certain  goods  that  were  therein ;  and  the  answer  that  is 

set  up  by  the  fifth  plea  is,  that  the  Plaintiff  brought 

(a)  3  Bingk.  353.  (b)  Ambler,  763. 
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an  action  against  the  present  Defendant,  in  th< 
Admiralty  Court  in  the  colony  of  Sierra  Leot^ 
has  recovered  in  that  action  the  sum  of  596/.  by  < 
there  being  no  appearance.  The  parties  (or  { 
one  of  them)  went  before  the  Registrar  of  the 
when  the  damages  were  assessed  at  a  certain  sui 
sentence  afterwards  was  affirmed  by  the  Court, 

The  broad  question  therefore  is,  stopping  j 
plea,  whether  it  is  a  plea  of  judgment  recovere 
to  deprive  the  Plaintiff  of  a  right  of  action  on 
ginal  ground  of  actfon  in  our  courts  here,  or  wh 
amounts  to  any  thing  more  than  an  agreement  t 
the  parties  as  to  the  extent  of  damage  the  Plain 
sustained. 

It  is  admitted  that  no  case  can  be  cited  on  the 
the  Defendant  to  shew  that  a  judgment  recover 
Vice- Admiralty  Court  is  to  stand  upon  the  ordina; 
ing  of  a  judgment  recovered  in  our  courts  of  comm 
The  ground  on  which  a  plea  of  judgment  recover 
the  Plaintiff  from  any  further  action  is,  that  the  < 
nature  of  the  debt,  or  damage,  where  it  may  be 
to  be  recovered,  is  changed :  that  he  has  a 
remedy ;  he  has  a  judgment  in  a  court  of  rec 
which  he  can  issue  an  immediate  execution:  c 
asmuch  as  an  immediate  execution  could  be  iss 
his  judgment,  it  would  be  a  very  superfluous 
and  give  great  encouragement  to  litigation,  if  I 
allowed  to  commence  de  novo^  and  bring  anothei 
on  that  which  was  the  original  ground  of  compla 

Therefore,  it  has  been  always  held,  that  whc 
an  action  of  debt  or  for  damages,  the  cause  ol 
has  itself  merged  and  become  extinguished  in  a 
of  a  higher  nature,  where  there  is  a  judgment  o 
in  a  court  of  record  in  this  country. 

Now,  in  the  first  place,  the  court  here  is  not 
of  record  at  all :  it  is  a  Vice-Admiralty   Cou 
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br^ign  colony  belongbg  to  the  Crown,    The  judgment       18S9. 

cBXinot  be  put  on   a  higher  footing  than  a  judgment 

xeoovered  in  a  common  law  proceeding,  in  the  courts 

of  that  colony.     Perhaps  it  is  putting  it  rather  higher      Nioolls. 

'iukSLXL  it  deserves  if  it  is  rated  so  high.     Admitting  it, 

Iko^ever,  so  to  be  considered,  we  all  know  that  any 

mode  by  which  an  execution  can  be  taken  in  this 

couDtry  on  a  judgment  recovered  in  a  colonial  court 

is  not  by  proceeding  on  that  judgment  itself,  but  by 

a  new  action  brought,  in  which  the  judgment  forms 

efidence,  or  is  in  the  nature  of  evidence  of  a  contract 

between  the  parties. 

The  first  ground  of  objection  then,  is  this  broad  one, 
that  whereas  in  a  judgment  recovered  in  a  court  of.  re- 
cord here,  the  Plaintiff  has  an  immediate  remedy  by 
^rit  of  execution,  he  can,  in  this  case,  only  have  re- 
coorse  to  another  action  for  the  purpose  of  enforcing 
'is  demand.     Great  doubts  have  formerly  existed  (and 
*«ne  degree  of  doubt  still  exists)  whether  a  judgment 
*o  recovered  is  conclusive  between  the  parties,  or  whe- 
4cf  the  matter  may  be  opened  and  agitated  in  this 
^Witry.     That  question  has  been  a  good  deal  entered 
Upon  by  Chief  Justice  Et/re  in  Phillips  v.  Hunter,  {a) 
"y  then,  the  judgment  has  not  altered  the  nature  of 
"^e  rights  between  the  parties,  we  want  some  authority 
to  see  that  the  PlaintiflF  is  to  be  deprived  of  the  remedy 
^hich  every  subject  has  of  bringing  his  action  in  the 
^rts  here  for  the  damages  he  has  sustained.     It  ap- 
pears to  me  he  has  his  option,  either  to  resort  to  the 
^'nginal  ground  of  action,  or  to  bring  an  assumpsit  on 
tie  judgment  recovered.     This  appears  to  have  been 
tke  opinion  of  the  Court  in  Hall  v.  Odbe?'^  where  Mr. 
Justice  Bayley  states  the  distinction :  —  "  This  being 
4m\y  a  foreign  judgment,  did  not  merge  or  extinguish 

(a)  2  U.  Bl  411. 
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1839.  the  Plaintiff's  simple  contract  debt,  which  can  onl 
done  by  conveiting  it  into  a  debt  of  a  higher  nati 
it  is  only  evidence  of  the  debt"  There,  the  ai 
.Nnwuj.  being  brought  in  the  foreign  court  upon  an  aco 
stated,  and  in  a  court  here  upon  the  judgment,  it 
held  that  the  party  might  still  maintain  his  actioi 
the  account  stated ;  which  would  be  quite  inconsia 
with  the  doctrine  now  attempted  to  be  supported 
the  Defendant,  that  the  original  ground  of  actioi 
extinguished  and  merged  between  the 'parties. 

Hiat  being  the  case  on  general  grounds,  let  us 
whether,  in  this  particular  instance,  there  is  not  so 
thing  beyond  it ;  let  us  look  at  what  the  Plaintiff 
replied  to  this.     The  effect  of  the  Plaintiff's  replical 
is  this,  —  he  shews  some  matters  by  which  at  h 
prim&Jacie  the  judgment  relied  on  is  a  void  jiidgntt 
for  he  says,  at  the  time  of  the  suit  being  commeoc 
and  from  that  time  down  to  the  termination  of  the  n 
not  only  was  the  Defendant  in  that  action  absent  fr 
the  place,  but  that  he  had  no   person  whatever, 
agent,  or  any  other  person  on  whom  any  process 
monition  from  the  Court  could  be  served,  or  who  ooi 
answer  for  him.     Till  that  is  answered  by  shewing  t 
there  was  some  law  in  the  colony  from  which,  in 
situation  the  party  was,  the  judgment  would  not  b 
void  one,  we  must  say  the  Plaintiff  is  setting  up  t 
which,  if  unanswered,  shews  it  to  be  a  void  judgnu 
In  Plummer  v.   Woodbume  the  Court  says,  that  bef 
you  set  up  a  foreign  judgment  as  conclusive  in 
nature  of  an  estoppel  between  the  parties,  it  must 
pear  on  the  record  that  it  is  decisive  and  binding 
tween  them  in  the  colony  where  the  judgment  is  gii 
That  does  not  appear  here;  and  therefore  on  b 
grounds  I  think  the  plea  is  a  bad  plea,  as  far  as 
foreign  judgment  is  concerned.     There  must,  theref( 
be  judgment  for  the  Plaintiff. 


S  VICTORIA.  ttS 

\r.^^uoHAN  J.     In  order  to  be  a  bar  to  an  action  here,        1839. 

i  %  «:M.dgment  in  the  Colonial  Court  must  be  final  and        

Dclmisive  between  the  parties,  which  Hall  v.   Odber        Smith 

td  JE^ltrntmer  v.  Woodbume  shew  clearly  it  is  not  Niopllb. 

ftosANQUET  J.     I  am  of  the  same  opinion.     In  this 
case  t.he  judgment  of  a  foreign  court  has  been  pleaded 
as  8t  bar  to  a  count  in  trover,  on  the  ground  that  the 
caase  of  action  transiit  in  rem  judicatam.      The  foreign 
court  is  not  a  court  of  record,  nor  is   it  adequately 
averred  to  be  so  on  the  face  of  the  plea.     But  it  is  con- 
tended that  at  all  events  the  cause  of  action  is  changed. 
The  judgment  of  a  foreign  court,  however,  amounts 
only  to  an  agreement  on  which  an  action  of  assumpsit 
^  lie,   but  does  not  constitute  a  debt  of  a  higher 
Older ;  and  if  we  take  the  case  of  a  iort^  in  which  the 
puties  have  agreed  to  estimate  the  damages  at  a  certain 
>un,  such  an  agreement  would  not  be  pleaded  as  a  bar 
to  the  damages,  and,  according  to  Hall  v.  Odber^  it  does 
iH)t  change   the  cause  of  action.     Although  it  may 
ttooant  to  accord,  it  does  not  constitute  satisfaction, 
*od  cannot  be  a  bar  to  a  suit  for  the  orignal  cause  of 
oomphint     It  appears,  too,  by  the  replication  in  this 
<^  that  the  Defendant  was  out  of  the  jurisdiction  of 
d^  Court  at  the  time  judgment  was  given  against  him  ; 
•od  there  is  nothing  on  the  record  which  shews  any  law 
tf  die  colony  that  such  a  judgment  is  binding. 

Erskine  J.  Taking  the  distinction  made  by  Chief 
Jostice  Eyre  in  Phillips  v.  Hunter  {a)  to  be  correct,  — 
dutt  where  a  party  seeks  to  enforce  in  our  Courts  the 
Jiidginent  of  a  foreign  court,  it  is  consideration  sufficient 
^  raise  a  promise,  and  examinable  as  matter  in  pais, 
"Qt  in  other  cases  is  conclusive,  —  I  think  that  this 

(a)  2H.BL4ill. 
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judgment  is  no  bar  to  the  present  action*  I 
that  it  is  not  sufficiently  shewn  by  the  plea  t 
law  of  the  colony,  such  a  judgment  was  bindi 
Defendant. 

Judgment  for  the  Plaintiff  on  the 


Jan.  26. 


CuRRiE  V.  Almond. 


In  an  action 
for  false  im- 
prisonment 
the  Court 
allowed  De- 
fendant to 


^I^HIS  was  an  action  of  trespass,  for  sub 
Plaintiff  to  a  false  imprisonment,  on  a 
having  committed  an  offence,  to  wit,  a  felon} 
The  Defendant  pleaded,  in  the  first  instar 
plead—  1.  ^^  apprehended  the  Plaintiff,  having  reasoi 
that  Plaintiff  to  believe  he  had  forged  the  acceptance  c 
had  forged       exchange.    But 

the  acceptance  ° 

of  a  bill  of 

exchange ;  Jetvis  obtained  a  rule  nisi  to  withdraw  thi 

2.  that  he        plead  instead,  four  pleas, 
had  issued  an  ^-,,         ,      -m  .    . 

accepUnce  ^*  ^"^^  ^"^  Plaintiff  had  forged  the  ac( 

knowing  it  to  a  bill  of  exchange. 

3.  that  de-'  ^*  That  he  had  issued  a  forged  acceptanc 
fendant  had     it  to  be  forged. 

reasonable  3,  That  the  Defendant  had  reasonable  c 

cause  to  i_     t»i  •     • 

believe  Plain-  "^^^  ^"^^  Plaintiff  had  forged  the  acceptance. 

tiff  had  forged       4.  That  the  Plaintiff  had  obtained  money 

iice^T  Aat  ^y  ^^'"^  pretences. 

Plaintiff  had 

obuined  Henderson^  who  shewed  cause,  contende 

bill"by  M^^  Defendant  ought  to  be  confined  to  the  pi 

pretences ; pleaded  in  the  first  instance,  which  contained 

the  PlainUff     on  which  he  had  actually  apprehended  the  I 
refusing 

to  allow  the  circumstances  to  be  given  in  evidence  under  one  plea 
necessarily  appearing  that  they  were  only  one  transaction. 
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That  the  other  pleas  were  merely  various  modes  of 
stating  the  same  defence,  and  in  direet  contravention 
of  the  rule  which  prohibits  such  a  mode  of  pleading. 

2%^  Ckmrt  oflPered  to  reject  the  three  new  pleas  if  the 
Plaintiff  would  allow  the  subject  matter  of  them  to  be 
given  in  evidence  under  the  plea  first  pleaded. 

Henderson  declined  the  offer,  and  insisted  that  the 
I^^endant  should  be  confined  to  the  charge  he  had 
*^ade  in  the  first  instance.  The  last  plea,  at  all  events, 
^^sclosed  no  justification  for  apprehending  the  Plaintiff, 
^*^d  was  therefore  demurrable. 

Tin  DAL  C.  J.     I  think  this  case  does  not  fall  within 
^e  rule  on  which  the  Plaintiff  relies. 

It  is  true  that  it  is  not  competent  to  a  defendant  to 

^tate  in  various  ways  the  same  facts  and  circumstances : 

t^ut  here,  it  is  not  certain  what  the  circumstances  may  turn 

^at  to  be  in  proof;  the  Defendant  may  rely  on  different 

facts,  and  the  Plaintiff's  counsel,  by  refusing  to  allow 

Uem  to  be  given  in  evidence  under  one  plea,  admits 

^at  the  facts  alleged  in  these  several  pleas  are  not  the 

same.      It  is   advantageous   to   the   Plaintiff  that  he 

should  have  notice   by  the  record  of  all  the  facts  on 

'^hich  the  Defendant  means  to  rely;   and  we  should 

repeal  the  statute  of  Anne  if  we  were  to  refuse  to  allow 

the  pleas  now  required. 

Vaughan  J.  concurred. 

SosANQUET  J.     It  appears  to  me  that  the  three  first 
il^as  allege  distinct  offences;  and  as  to  the  fourth,  the 
^^oiirt  will  not  enter  into  the  question  of  its  validity  on 
>3notion  like  the  present. 


18S9. 

CURBIB 

Almond. 


XasKiME  J.  concurred. 


Rule  absolute. 
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Ex  parte  Ann  Shirley. 


Under  m.  77» 
&  91.  of  3  & 
4  IT.  4.  e.74., 
the  Court  of 
C.  P.  autho. 
rized  a  feme 
covert  to  con- 
vey her  copy- 
hold property, 
her  husband 
having  resided 
abroad  for 
more  than 
twenty  yean 
with  another 
woman. 


TITHATELEY  applied  under  the  8  &  4  fF.  4 
ss.  77.  91.9  for  the  sanction  of  the  Court  to 
veyance  of  copyhold  property  by  a  married'  n 
without  the  concurrence  of  her  husband. 

The  property  in  question  had  been  devised 
applicant,  to  her  sole  and  separate  use,  by  her 
who  died  in  1826. 

Her  husband  had  been  living  abroad  with  2 
woman  ever  since  18 17. 

{Tindal  C.  J.  If  the  property  is  copyhold  yc 
not  come  here.) 

By  s.  91.  this  Court  may  dispense  with  the  c 
rence  of  the  husband  in  aty  case  where  he  is 
apart  from  his  wife. 

Tindal  C.  J.  That  over-rides  the  seventy-j 
section,  which  seems  to  exclude  copyholds. 


Jan.  9Q. 

An  affidavit 
of  acknow- 
ledgment by 
a  feme  covert, 
taken  before  a 
notary  public 
in  lUimis, 
Held,  suffi- 
cient. 


Ex  parte  Mary  Ann  Mann. 

TN  a  commission  to  take  the  acknowledgmei 
married  woman  to  bar  dower,  one  of  the  a 
sioners  was  described  as  Judge  M^RobertSf  cou 
at  law,  of  DanviUey  Illinois^  in  the  United  Stat 
his  affidavit  he  signed  himself  Samt/^/  M^Roberts. 
The  affidavit  of  acknowledgment  was  taken 
a  notary  public. 


« VICTORIA.  3K 

Andrewsj  upon  affidavit,  that  on  enquiry  at  the        18S9« 
*^^^an   Ambassador's  it  appeared,  that  in  Illinois  ■ 

^fS^s  often  practise  as  counsellors,  and  that  there  was      ^^  P*'^ 
iX€]ge  in  that  State  named  Samuel  M^Roberts  ;  moved, 
i-^    the  certificate  of  acknowledgment  might  now  be 
i^eived. 

He  cited  DomviUe  denu,  Kinderley  teruj  Collier 
uchee  (a),  where  the  objection  was,  that  the  affidavit 
ui  not  been  taken  before  a  notary  public;  and  Zovi- 
vtcf  V,  Morshead{b)y  where  it  was  taken  before  two 
nglisk  magistrates  in  France  ;  the  object  being  merely 
•  satisfy  the  Court  as  to  the  authenticity  of  the  pro- 
iedings:  but 

TTie  Court  requested  him  to  ascertain  whether  or  not 
3taries  public  are  authorised  to  take  affidavits  in  lUi^ 
w ;  and  ,upon  his  afterwards  producing  an  affidavit 
lat  upon  enquiry  in  a  proper  quarter  it  appeared  that 
idbt  is  the  practice,  the  G)urt  acceded  to  his  appli- 

Fiat 
(a)  3  Taunt.  275.  (6)  2  New  Rep.  57. 


Williams  v.  Davis.  Jan.  5ts. 

T^HIS  was  a  country  cause,  in  which  issue  was  joined  Iwue  w«i 

on  the  1 2th  of  June  last,  but  no  notice  of  trial  was  ^j^^^^*^*  g^ 

S^^^en  for  the  ensuing  assizes.  on  the  12th 

A  rule  nisi  having  been  obtained  for  judgment  as  in  ^^^^^y  hut 

o  •*     o  no  notice  of 

c*se  of  a  nonsuit,  trial  was  given 

for  the  eniu- 

H  mixes :  Held^  that  it  was  too  soon  to  move  for  judgment  as  in  case  of  a  non- 

i^t  in  the  ensuing  Hilary  term. 
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1839.  Clarksouy  who  shewed  cause,  contended  that  theap- 

'■        plication  was  premature.     The  Plaintiff  was  not  bound 

Williams     ^q  x^k^  more  than  one  step  in  a  term,  and,  therefore, 

Davis.        ^^^  ^^^  f^^^Y  ^^  °^  default.     Evans  v.  Barnard  (a) 
Apperley  v.  Morse,  (i) 

Barstawy  in  support  of  the  rule.  Under  the  old  prac 
tice  it  was  sufficient  to  take  one  step  in  a  term ;  b« 
under  the  new,  a  Plaintiff  is  in  default,  i^  after  joinicr 
issue  in  an  issuable  term,  he  do  not  give  notice  of  XxS. 
for  the  next  assizes.  The  authorities  are  conflictiirs 
Harrison  v.  Williams,  {c) 


Tjndal  C.  J.  It  is  a  clear  and  intelligible  rule, 
where  issue  is  joined  in  an  issuable  term,  there  is  : 
de&ult,  provided  notice  of  trial  be  not  given,  till  aA 
two  assizes.  The  case  last  referred  to  seems  to  confia 
the  rule,  for  there,  issue  was  joined  in  Michaelmas  ^ 
cation  in  a  country  cause,  and  notice  of  trial  not  be£i 
given  for  the  ensuing  assizes,  it  was  held  to  be  too  ea.^ 
to  move  for  judgment  as  in  case  of  a  nonsuit,  in  Eas^ 
term  following. 

Vaughan  J.    I  am  of  the  same  opinion,  becau^^ 
party  must  have  made  default  before  you  can  apply 
judgment  as  in  case  of  a  nonsuit;  and  as  a  Plainti:£ 
not  bound  to  take  more  than  one  step  in  a  term,   tSu 
has  been  no  default  here. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discha.snF 

(fl)  6  Dou>L  867.  (&)  Id.  505.  (t)  Id.  7T^ 
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ivANS,   Demandant;  Da  vies  and  Wife,  Jan.z8. 

Deforciants. 


["PON  an  application  to  amend  a  fine  by  indorsing  The  Court 
the  proclamations,  it  appeared  from  affidavits,  5"^    -Lf 

Xhat  the  deforciants  had  acknowledged  the  fine  in  the  Cardigan 

estion  before  Gottlbum  Sent.,  judge  of  the  court  of  court  of  great 

s.  ^    J-         -      A       ^  ,«orv         *i.  session  1830, 

iat  session  at  Cardigan^  m  August  1830,  as  the  cap-  -^   indorsinir 

Ki  of  the  fine  shewed  ;  the  proclama- 

That  the  writ  of  covenant  of  the  fine  was  returned  ^®°^  *'  *?" 

peariDg  to  be 

the  Cardigan  autumn  great  session,  1830,  duly  com-  the  practice 

unded,  and  that  an  entry  of  the  fact  was  made  by  the  "^  that  court 

,  to  proclaim 

^^ouxider^  aU  fines,  and 

That  Mr.  JoneSf  the  deputy  prothonotary  of  the  court  that  two  pro- 

irreat  session,  had  the  custody  of  all  the  records,  and  ci*™«^on8 
^  ,  ,  '^  were  actually 

de  all  entries  concerning  them ;  made^  though 

rhat  no  proclamations  were  indorsed  on  any  of  the  "o*  indorsed, 
c     loo/^         r  •  on  the  fine  in 

s  for  1830,  or  for  many  years  previous;  question. 

1iat  the  fine  in  question  was  annexed  to  the  roll  of 
levied  at  the  Cardigan  autumn  great  session  for 

lat  the  chirograph  of  the  fine  was  never  sent  to  the 
idant,  or  engrossed ; 

It  on  the  abolition   of  the   Welsh  judicature  in 

Mr.  Jones  was  appointed  clerk  of  assize,  and 

led  in  that  office  till  he  died  in  1836; 

it  was  his  duty  to  indorse  the  proclamations  on 

id  that  the  records  remained  in  his  custody  till 

1. 

riers  of  the  court  at  the  autumn  great  session 
and  the  autumn  assizes  of  1831,  deposed,  that 
;e  occasions  the  roll  of  fines  was,  after  notice 
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given,  read  out  by  the  clerk,  whose  duty  it  was  to  rea 
them,  according  to  the  practice  of  the  court;  which  pnu 
tice  was,  to  make  the  first  proclamation  at  the  session  i 
which  the  fine  was  levied,  and  the  two  other  proclami 
tions  at  the  two  succeeding  sessions.  Mr.  Joneses  der 
deposed  that  it  was  the  practice  to  proclaim  all  fine 
whether  they  required  proclamation  or  not;  that  the  fo* 
or  conclusion  of  the  fine  was  seldom  made ;  and  th 
when  office  copies  were  required,  the  proclamations  ■ 
any  particular  fine  were  taken  from  a  footing  whS 
might  be  annexed  to  another  -fine  on  the  same  roll. 

Mr.  Jones  and  the  crier  who  attended  at  the  Cardi^ 
spring  assizes  in  1831  being  dead,  there  was  no  affid« 
as  to  the  proclamation  at  those  assizes. 


jS.  y.  Williams^  who  shewed  cause,  contended  that 
to  that  proclamation,  there  being  nothing  to  amend  b 
the  defect  was  incurable;  the  Court  would  not  9 
upon  a  presumption  that  the  ordinary  course  had  be*^ 
pursued,  when  the  applicant  might  have  produced  tK 
compounder's  books,  or  at  least  have  procured  ^ 
affidavit  from  some  officer  who  was  present  at  the  sprici 
assizes.  In  Lloyd  v.  Nicholas  (a),  there  was  an  entry  ^ 
the  foot  of  one  of  the  fines,  that  all  the  proclamauoc: 
had  been  duly  made,  which  afforded  something  i 
amend  by ;  but  no  case  had  gone  so  far  as  the  presents 


Evansj  in  support  of  the  rule,  relied  on  Uqyd  ^ 
Nicholas^  contending  that  the  affidavit  of  Mr.  Jone^ 
clerk  shewed  that  the  proclamations  must  have  be^ 
made,  and  if  so,  the  Court,  according  to  the  princip^ 
established  by  IMyd  v.  Nicholas^  would  not  allow  tl 
deforciants  to  sufier  for  the  officer's  omission  to  ent:: 
the  proclamation  of  record.     Unless  the  contrary  w^ 


(a)  4  New  Coiti,  633. 
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proved,  the  Court  would  presume  that  the  officer  had 
discharged  the  duty  of  making  proclamation. 

Xjndal  C.  J.  The  affidavit  of  Mr.  Jone^s  clerk,  and 
the  statute  which  requires  the  proclamations  to  be  made 
at  three  successive  courts,  relieves  us  from  every  diffi- 
culty. 

'X'liere  is  no  doubt  that  in  this  case  they  were  made  at 
the  autumn  assizes,  1831,  and  at  the  autumn  court  of 
great  session  in  1830;  the  only  question  is,  whether 
they  were  made  at  the  intermediate  spring  assizes.  But 
when  I  find  that  it  was  the  practice  to  make  proclama- 
tioiim  on  all  fines,  whether  they  required  it  or  not,  that  it 
Was  a  duty  imposed  on  the  clerk  to  call  out  the  fines, 
^<)cl  that  he  did  so  at  the  autumn  session  of  1830,  I 
™i»^kwe  do  not  carry  out  the  principle  of  Hqyd  v. 
^^^cJu)las  to  an  unreasonable  extent  in  allowing  this 
•**^«ndment 


*Xlie  rest  of  the   Court  concurring,  the  rule 
^de 


was 


Absolute. 


1839. 

EVANB 
V. 

Davibs. 


Braysuaw  V.  Eaton. 


Jan.  29. 


O  an    action   on    a  tailor's    bill    the    Defendant  In  an  action 
pleaded  infancy,  and  the  PlaintiflT  replied  that  the  ?^^*  J"*  ^ 
^*^cles  provided  were  necessaries.  price  of  neces- 

At  the  trial  before  the  under-sherifi*  of  Middlesex^  it  "^^  ^^' 
^^peared  that  the  Defendant,  whose  mother  lived  at  enquiry  by    ' 

Plaintiff  as  to 
Defendant's  circumstanees  is  not  a  condition  precedent  to  the  right  to  recover. 
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Bbayshaw 
Eaton. 


Newcastle  under  Lyne,  was  articled  to  an  attorney  in 
London^  where  the  PlaintiflP  carried  on  business* 

The  articles,  for  which  the  Plaintiff  sought  to  recover 
9/.*  155.9  were  a  Newmarket  coat,  a  great  coat,  and  a  pair 
of  trowsers,  furnished  to  the  Defendant  in  Jtibf  and 
August  1836. 

The  Defendant's  mother  proved  that  she  had  wd 
provided  him  with  clothes,  and  that  between  Jan 
and  July  1836  he  had  had  two  coats,  two  pair  of  trow 
sers,  a  cloak,  and  a  waistcoat 

The  Plaintiff  had  made  no  enquiry  before  he  su 
plied  the  Defendant 

The  under-sheriff  having  left  it  to  the  jury  to  deci 
whether  or  not  the  articles  in  question  were  necessa; 
for  the  defendant,  the  jury  found  a  verdict   for 
Plaintiff,  which 


James,  moved  to  set  aside,  on  the  ground  that 
Plaintiff  should  have  been  nonsuited,  because  he 
made  no  enquiry ;  and  that  the  verdict  was  against 
evidence.     In  Ford  v.  FothergM{a)  Lord  Kenyan 
that  he  was  of  opinion  the  tradesman  was   bound 
make  such  enquiry,  and  if  the  infant  had 
other   debts  at   the  same  time,  for   the   same  sort 
articles  for  which  the  action  was   brought,  that  su 
was  good  evidence  to  rebut  the  presumption  of  nec^^s 


e 


^r 

rh 


saries. 


T. 


Cook  V.  Denton  {b\  Story  v.   Pery  (c),   Burghart 
Angerstein  (rf),  Mortara  v.  HaU,  [e) 
A  rule  nisi  having  been  granted. 


Wilde  Seijt,  who  shewed  cause,  contended  that  tfai* 
was  altogether  a  question  for  the  jury.     Althougb^    ** 


(a)  1  E9p.  212. 
{h)  SCar.SfP.  114. 
(c)  4  Car.  ij- P.  526. 


(d)  6  Car.  Si  A  690. 

(e)  6  Sim.  465. 
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might  have  been  prudent  in  the  Plaintiff  to  have  made 

enquiries,  or  he  might  be  morally  bound  to  do  so,  he 

^as  not  legally  bound;  for  the  only  question  here  was, 

vrhether  or   not   the  articles  were  necessary,  and  the 

Plaintiff's  enquiries  could  have  no  bearing  on  that 

qoestion.     Whatever  might  have  been  the  result  of  his 

enquiries  the  articles  might  still  be  necessary;  and  as 

to  the  suggestion  of  a  nonsuit,  if  any  one  of  the  articles 

furnished  fell  within  the  description  of  necessaries,  the 

evidence  ought  to  be  left  to  the  jury  :  Maddoxy.  Mil'- 

kr.(a) 

In  Ford  v.  FothergiU  the  verdict  was  for  the  Plaintiff, 
^*^  the  Defendant  never  moved  to  set  it  aside.  In 
Mortara  v.  Hall  the  infant  had .  200  pairs  of  gloves, 
resides  ladies'  gloves. 


1839. 

BaATSHAW 

Eaton. 


JixmeSj  in  support  of  the  rule,  relied  on  the  language 

®f  the  Judges  in  Ford  v.  FothergiU^  Story  v.  Pery^  and 

^^OGic  V.  DerUorij  that  if  a  tradesman  gives  credit  to  an 

*ofiiut  he  does  it  at  his  peril.      The  onus  therefore  is 

^^*st  on  him  to  shew  that  the  goods  furnished  were  ne- 

^^^ssaries ;  and  he  can  only  establish  that,  by  proving  that 

'^e  has  made  enquiries  as  to  any  previous  supply.     The 

'^'^dcr-sheriff  should,  at  least,  have  directed  the  jury  to 

fiod  whether  or  not  the  Plaintiff  had  made  any  enquiry, 

whether  or  not  the  infant  had  before  been  suffi- 

»^tly  supplied. 


iNDAL  C.  J.      The  issue  for  the  jury  in  this  case 
>9  whether  the  articles  supplied   were  necessary  for 
ttie    Defendant  or  not:    and  after   a   verdict   for  the 
*^*^tiff,  a  motion  has  been  made  to  enter  a  nonsuit, 


^  ^r  a  new  trial,  on  the  ground  that  the  under-sheriff 
*^  «^ot  direct  the  jury,  that  to  entitle  the  Plaintiff  to 


(a)  IM.SiS.lS^. 
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1839.  recover  it  was  necessary  he  should  establish  that  1 
""—  had  made  due  enquiry  as  to  the  Defendant's  circm 
BAM9BAW  stances.  We  are,  therefore,  called  upon  to  say  tb 
Satok.  such  enquiry  is,  by  an  inflexible  rule  of  law,  a  conditi< 
precedent  to  the  Plaintiff's  recovery.  That  it  is  pr 
dent  in  a  tradesman  to  make  such  enquiry,  is  clea 
but  he  is  not  bound  to  make  it  by  any  inflexible  m 
of  law.  The  question  in  these  cases  is,  whether  t 
articles  furnished  were  necessary  for  the  Defendac 
and  that  question  is  independent  of  any  enquiry  t1 
Plaintiff  could  make.  After  every  enquiry  that  con 
be  made,  it  might  still  turn  out  that  the  goods  wc 
necessary.  The  proposition,  therefore,  in  the  books, 
to  the  necessity  of  enquiry,  must  be  understood  wi 
reference  to  the  prudence  of  such  a  step,  and  as  of 
duty  of  imperfect  obligation.  I  find  no  authority  whi* 
lays  it  down  that  such  enquiry  is  essential  to  the  Plai 
tiff's  right  to  recover:  on  the  contrary,  in  JFord 
FothergiUj  on  which  the  Defendant  relies,  the  verdi 
was  for  the  Plaintiff,  and  no  motion  was  made  to  set 
aside. 

We  cannot,  therefore,  accede  to  the  motion  for 
nonsuit :  and  if  we  come  to  the  question,  whedier  tl 
articles  were  necessary  or  not,  there  seems  to  be  i 
reason  for  impeaching  the  decision  of  the  jury  — -  01 
of  the  articles,  at  least,  the  great  coat,  cannot  be  co 
sidered  as  unnecessary  for  a  person  in  the  Defendan 
sphere. 

Vaughan  J.  I  am  of  the  same  opinion.  The  D 
fendant's  counsel  contends  for  a  proposition  broad 
than  any  of  the  authorities  warrant,  namely,  that  ei 
quiry  is  a  condition  precedent  to  the  Plaintiff's  right 
recover.  The  supply  here  appears  to  have  been  reasoi 
able ;  and  necessaries  is  a  word  of  relation :  what  is  n 
necessary  in  one  station  may  be  necessary  in  another. 
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should  say  that  a  great  coat  was  necessary  for  this 
Defendant  In  Story  v.  Pery  and  Bainbridge  v.  Picker^ 
^^  (^}  i^  ^^  proved  that  the  defendant  had  been  amply 
supplied  by  his  father.  I  see  no  reason  for  disturbing 
the  present  verdict. 


18S9. 
Bbayshaw 


BosANQUET  J.  I  do  not  say  that  if  I  had  been  on 
the  jury  I  should  necessarily  have  found  the  same  ver- 
dict; but  I  con'cur  in  thinking  that  we  ought  not  to 
grant  a  new  triaL  Some  of  the  articles  were  necessa- 
ries ;  and  it  has  been  laid  down  that  if  any  of  them  be 
such,  the  question  ought  to  be  left  to  the  jury.  It  is  said, 
iiMleed,  in  several  of  the  cases,  that  the  PlaintiflP  ought  to 
nukke  enquiries;  but  the  consequence  is,  not  that  he 
should  be  nonsuited  if  he  &ils  to  do  so,  but  that  he 
trusts  the  defendant  at  his  peril.  If  that  be  so,  the 
only  question  here,  is,  whether  or  not  the  articles  were 
^^^cessaries :  that,  has  been  left  to  the  jury,  and  I  see  no 
'cason  for  disturbing  the  verdict 

Srskine  J.  Under  all  the  circumstances  I  think 
Biswas  a  question  for  the  jury;  and  though  some  of 
the  cases  lay  it  down  that  the  PlaintiflP  ought  to  make 
^i^ry  previously  to  supplying  tlie  goods,  that  cannot 
1^  a  condition  precedent  to  recovery  if  it  appear  that 
^c  articles  were  necessary  for  the  defendant  In  the  , 
pi^sent  case  that  question  was  fairly  left  to  the  jury, 
^^  as  to  quantity  and  quality ;  and  though  as  to  some 
^  the  articles  I  should  not  have  found  the  same  ver- 
^ct,  that  is  no  reason  for  setting  it  aside. 

Rule  discharged. 


(a)  2  W.  Bl.  1325. 
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AdEANE  V.  MORTLOCK. 

^I^HIS  was  an  action  of  trespass  on  the  case,  in  wl 
the  Plaintiff  claimed,  amongst  other  matters, 
the  third  and  fourth  counts  of  his  declaration,  a  ri 
of  way  out  of  the  Plaintiff's  land,  into  and  over  a 
tain  part  of  a  certain  road,  and  thence  into  and 
the  Defendant's  land  in  the  parish  of  Liitle  Abingt^ 
Cambridgeshire^  unto  certain  sluices  or  staunches  ere^ 
upon  the  Defendant's  land,  for  the  purpose  of  repaii*i 
the  said  sluices  or  staunches  which  the  Plaintiff  Ii 
always  used  for  the  irrigation  of  his  own  land ;  and  sd 
for  the  purpose  of  clearing  the  stream. 

The  Defendant,  by  his  plea,  traversed  the  right 
of  the  right  of  way  claimed  in  the  third  and  fourth  counts  of  the  d 

claration,  and  thereupon  issue  was  joined. 

At  the  trial  before  Parke  B.,   at  the   last   Spriu 
assizes  for  the  county  of  Cambridgey  it  appeared  tha 
the  way,  formerly  a  public  footpath,  claimed  by  th 
Plaintiff  as   an   approach  to  the  sluices  and   flowin 
river,  passed  over  the  London   turnpike   road,   whici 
separated  the  Plaintiff's  lands  from  those  of  the 
course :  Held,  fendant,  over   the  Defendant's   fence  by   the   side  o 
riirht  of  way     ^^  turnpike  road,  and  thence  through  and  over  th 
tothe  hatches.   Defendant's  lands,  on  the  south  side  of  and  near  to 

along  the  side  ^^^W  stream  or  watercourse  called  the  flowing  river, 
of  the  stream,  ®  ' 

was  not  extin-  the  sluices.     The  fence  of  the  Defendant's  lands  nex 

guished  hy 
Defendants 
having  made 
a  more  cir- 
cuitous track 
to  the  hatches,  at  some  little  distance  from  the  side  of  the  stream. 

Held,  also,  that  the  occupier  of  a  meadow,  irrigated  hy  means  of  the  hatch 
was  a  competent  witness  in  an  action  hrought  hy  the  reversioner  for  the  obetru*' 
tion  of  the  way. 


Jan.  30. 

By  an  enclo- 
sure act,  all 
ways  over 
Weit  Field 
were  to  be 
extinguished 
as  soon  as 
Defendant 
should  have 
made  a  new 
carriage  road 
across  it ; 
provided  that 
nothing  con. 
tained  in  the 
act  should  de- 
prive Phdntiff 


ingress  and 
egress  to  and 
from  a  certain 
watercourse 
there,  for  the 
purpose  of 
opening  cer- 
tain hatches, 
and  cleansing 
the  water- 


ich 

It 

in 


f 


to  the  turnpike  road  was  six  or  seven  feet  high,  an 
had  been  erected  ever  since  the  enclosure  of  the  pans 
in  1801  and  1802. 
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fore  the  enclosure  of  the  parish,  three  different 
approaches  had  been  used  by  the  Plaintiff's  father,  to 
^e  sluices  and  flowing  river,  over  a  certain  open  and 
eomtnon  field  called  West  Field.     The  Little  Abington 
Enclosure  Act  directed,  that  West  Field  should  be  set 
out  and  allotted  to  Mr.  Mortlock^  the  Defendant,  which 
'^as  effected  by  the  commissioners'  award :  by  section  18. 
It  was  enacted  that  all  carriage-roads,  bridle-roads,  and 
footways,  over  or  across  that  part  of  West  Field  to  be 
allotted  to  Mr.  Mortlock^  should  be  extinguished  from 
^e  time  the  public  road  thereinafter  directed  to  be 
inade  at  the  expense  of  the  said  Mr.  Mortlock  should 
bave  been  formed  and  put  into  good  and  sufficient 
^pair  fit  for  the  passage  of  cattle  and  carriages ;  pro- 
vided that  nothing  contained  in  the  act  should  extend 
^i*  be  construed  to  extend  to  deprive  Mr.  Adeane^  his 
heirs  or  assigns,  or  his  or  their  agents,  servants,  &c., 
^ith  or  without  horses,  carts,  and  carriages,  of  the  right 
^f  ingress,  egress,  and  regress  to  and  from  the  ancient 
cut  or  watercourse,  and  every  part  thereof,  used  to  float 
^rtain  meadow   grounds  in  Babrahanij  belonging  to 
Mr.  AdeanCy  for  the  purpose  of  rebuilding,  repairing, 
opening,  or  shutting  the  sluices  or  staunches  erected  on 
^ne   said  watercourse,  nor  to  deprive  Mr.  Adeane^  his 
neirs  or  assigns,  or  his  or  their  agents,  servants,  or 
Workmen,  of  the  liberty  of  ingress,  egress,  &c.,  at  all 
I'^asonable  times  to  and  from  the  cut  or  watercourse, 
and  every  part  thereof,  to  cleanse  the  said  cut  or  water- 
^*^**rse,  or  for  any  other  reasonable  purpose  relating  to 
^e  Watercourse. 

^y  section  15.  the  commissioners  were  directed,  with 

^nsent  of  owners,  to  set  out  and  appoint  such  public  car- 

^%e  roads,  highways,  bridle-ways,  and  footpaths  over 

^   lands  durected  to  be  divided  and  inclosed  as  they 

^^Id  think  proper ;  also,  to  set  out  and  appoint,  with 

'^^^nt  of  owners,  such  private  roads  and  ways,  fences^ 


1839. 

Adeane 
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1889.        ditches,  and  works,  &c.,  over  the  said  lands  as  tlim   ^ejr 
should  think  necessary  or  convenient;   also,   to  iT^w^r 
up,  alter,  turn,  or  discontinue  any  old  road  or 
MoBTLooK.    way  or  ways ;  and  that  after  the  said  public  and  prii 

roads  and  ways  should  be  set  out  or  altered,  no  persor^' 
should  use  any  ancient  or  other  roads  or  ways,  eitiie 
public  or  private,  either  on  foot  or  with  horses, 
riages,  or  cattle. 

By  clause  17*  the  commissioners  were  authorised 
and  required  to  set  out  and  appoint  a  public  carriage* 
road  across  West  Fields  and  the  expense  of  forming  the 
same  was  to  be  paid  by  Mr.  Martlock.    And 

By  clause  19.  it  was  enacted,  ^^  that  whereas,  there 
was  more  land  in  the  parish  of  LiMe  Abingdon^  lying 
on  the  west  side  of  the  London  road,  than  Mr.  Adeane 
could  claim  to  be  entitled  to  under  the  enclosure  act, 
and  it  would  be  convenient  he  should  have  the  whole 
on  the  west  side,  he  should  be  permitted  to  purchase 
and  pay  for,  in  money,  all  that  would  not  otherwise  be 
assigned  or  allotted  to  him." 

As  soon  as  the  commissioners  had  made  their  award, 
the  Defendant  inclosed  fVest  Field ;  erected  the  fence 
before  mentioned,  commencing  at  the  stream  and  run- 
ning northwards  along  the  side  of  the  turnpike  road 
for  about  two  furlongs:  at  that  point  the  Defendant 
made  a  carriage  road  leading  eastward  from  the  turnpike 
road  across  West  Fields  and  parallel  with  the  stream  for 
about  three  furlongs ;  the  new  road,  then,  turning  at  right 
angles,  led  directly  down  to  the  sluices.  If  the  Plain- 
tiff's servants  pursued  this  course  to  the  sluices,  they 
had  to  traverse  three  sides  of  a  parallelogram  instead  of 
one ;  they  therefore,  as  soon  as  the  Defendant's  fence 
was  erected  in  1802,  made  their  way  over  it,  and  pur- 
sued their  course  by  the  side  of  the  stream,  as  before: 
in  consequence  of  which,  the  Defendant  placed  tenter 
books  on  the  fence,  at  the  spot  where  the  Plaintiff's 
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senrants  scaled  it,  and  removed  some  steps  they  had 
placed  there  to  assist  them  in  getting  oyer.  But  the 
Plaintiff's  servants,  after  that,  got  over  at  a  place  two 
yards  fiirtfier  on,  times  out  of  number. 

One  of  the  witnesses  called  on  the  part  of  the  Plain- 
tiff was  the  occiipier  of  the  meadow  which  was  irrigated 
by  means  of  the  sluices  in  question.  He  was  objected 
to  on  the  part  of  the  Defendant,  as  having  a  direct 
interest  in  the  event  of  the  suit ;  but  the  learned  Baron 
Emitted  him,  after  causing  his  name  to  be  indorsed  on 
the  record,  and  directed  the  jury  that  the  inclosure  had 
iH>t  affected  the  Plaintiff's  rights,  which,  as  it  appeared 
to  him,  were  expressly  reserved  by  the  proviso  in  the 
^ghteenth  section. 

-A.  verdict  having  been  found  for  the  Plaintiff, 

^elly  obtained  a  rule  nisi  to  set  it  aside,  on  the 
S'^ound  of  misdirection  as  to  the  construction  of  the 
^^Hilosure  act,  and  the  improper  admission  of  an  in- 
^•"^ated  witness. 

Sy  sect  17.  all  former  rights  of  way  were  expressly 
^'^tiiiguished  on  the  Defendant  completing  the  new 
^^^^^^'iage  road  over  West  Field ;  and  the  proviso  in  the 
^'Sl^teenth  section,  securing  the  Plaintiff's  right  of  way, 
^^««  only  intended  to  secure  him  an  access  to  the  sluices, 
^^*^C5h  he  still  had  by  the  Defendant's  new  road ;  if  he 
entitled  to  approach  them  by  the  old  track,  and 
the  Defendant's  fence,  the  Defendant  had  derived 
l>enefit  from  the  enclosure. 


18S9. 

Adbans 
moatlook* 


'.  Andrews  and  Byles^  who  shewed  cause,  contended 
-  the  language  of  the  proviso  in  the  eighteenth 
ion  was  free  from  ambiguity,  and  reserved  to  the 
intiff  not  a  right,  but  the  right  of  ingress  which 
belonged  to  him ;  the  Defendant  had  no  right  to 
^^^■Jopel  him  to  go  further  round,  or  to  deprive  him  of  a 
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path  by  the  side  of  the  stream,  which  was  necessarj 
as  well  for  cleansing  the  watercourse  as  managing  th 
sluices. 

The  enclosure  act  was  in  the  nature  of  a  contract  be 
tween  the  various  proprietors  in  the  parish,  and  ou^ 
therefore  to  be  strictly  construed  against  the  Defendas 
If  the  language  of  the  act  were  ambiguous,  the  pn 
sumption  ought  to  be  in  favour  of  the  Plaintiff;  Scalt 
V.  Pickering,  (a) 

As  to  the  witness,  Dodington  v.  Hudson  (&)  was  ei 
pressly  in  point,  and  established  that  he  was  admissible 
In  that  case  it  was  held,  that  in  an  action  on  the  cas 
by  a  reversioner,  for  an  injury  done  to  his  inheritano 
by  a  stranger,  the  tenant  in  possession  was  competen 
to  prove  such  injury. 

WUde  Serjt,  Kelly^  and  Gunnings  in  support  of  thi 
rule.  As  the  Plaintiff  derived  a  benefit  from  the  en 
closure  act  as  well  as  the  Defendant,  there  is  no  reasoi 
for  construing  it  strictly  against  the  Defendant :  and  tk 
right  of  way  reserved  to  the  Plaintiff,  was  not  a  rigb 
to  enter  West  Field  at  the  particular  point  where  h. 
climbed  the  Defendant's  fence,  but  the  right  he  had  t 
approach  the  sluices  at  all  seasonable  times.  The 
right  he  might  enjoy  by  the  new  road;  and  the  in 
crease  of  distance  in  so  small  a  space  was  not  sufficient  • 
occasion  inconvenience :  the  Plaintiff,  therefore,  had  h 
right,  according  to  the  proviso,  and  the  old  track  we 
extinguished  oh  the  substitution  of  the  new.  Tt 
erection  of  the  fence  by  the  Defendant  in  1802,  and  \m 
placing  tenter  hooks  in  1818,  together  with  the  remov* 
of  the  steps  made  by  the  Plaintiff's  servants,  were  o* 
temporaneous  acts,  which  shewed  the  construction  p^ 
on  the  statute  by  the  parties  themselves,  and  also  e 
tinguished  the  Plaintiff's  right.  From  the  length 
time,  even  a  release  might  be  presumed. 

(a)  4  Bingh.  448.  (6)  1  Bingh.  %51. 


\ 
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eD,  the  occupier  of  the  meadow  was  improperly 
itted  as  a  witness.     The  irrigation  of  his  land  de- 
ding  upon  the  free  use  of  the  sluice,  he  had  a  direct 
in^^rest  in  the  event  of  the  suit,  and  was  incompetent)  on 
tlie     same  ground  as  a  tenant  who  cannot  be  a  witness 
for  his  landlord,  Defendant  in  an  action  of  ejectment. 

^yodington  v.  Hudson  was  decided  on  the  ground  that 

the     damages  to  be  recovered  in  that  action  would  go 

^"^hollyto  the  landlord,  and  could  never  be  recovered 

V>y  xht  tenant:  here,  the  tenant  sustains  an  immediate 

damage,  if  the  landlord  be  impeded  in  the  use  of  the 

sluices. 


1839. 

Adeans 
mobtlook. 


INDAL  C.  J.    In  this  case  I  think  the  rule  which 

lias    been  obtained  for  a  new  trial  ought  to  be  dis« 

charged.     On  the  trial  of  this  cause  there  was  in  fact, 

looking  to  the  evidence,  only  one  right  of  way  that  was 

^^^ly  in  issue  between  the  parties,  that  is,  Mr.  Adeane^s 

'ight  to  enter  on  the  premises  of  Mr.  Mortlock  in  the 

place  where  there  is  now  a  gate,  which  hns  been  set  up 

^f  a  considerable  time  across  the  former  common  and 

Public  footway.     It  appears  to  me  that  the  intention  of 

^  act  of  parliament  was  merely  to  enclose,  shut  up, 

***^  extinguish  the  public  footways  across  West  Field, 

-''Qt  if  we  look  to  the  evidence  in  this  cause,  Mr.  Adeane 

^^  Something  more  than  a  right  of  footway,  for  he 

^^  Hot  only  a  right  to  walk  along  this  common  foot- 

^y  by  himself  and  his  servants,  but  he  had  also  a 

^  8nt  to  diverge  from  the  path  in  various  places,  and 

*^ery  case  where  it  was  necessary  for  the  purpose  of 

*^^hing  and  looking  at  the  watercourse  that  ran  nearly 

***^lel  to  the  path. 

^^hen  the  act  of  parliament  was  passed,  "  that  all  car- 
^^  roads,  bridle  roads,  and  footways  over  and  across 
^  part  of  West  Fields  which  is  to  be  allotted  to  Mr. 
^^^locky  shall  be  extinguished  from  the  time  the  public 
^t^  v.  R 


242 


HILARY  TERM, 


1839. 
Adeane 

V, 
M0RTX<0CK. 


road  is  set  forth,"  that  right  of  way  was  extingubhed  a 
far  as  any  public  right  was  concerned.  But  there  i 
an  exception  which  expressly  gives  to  Mr.  Adeane^  a 
one  of  the  public,  a  right  to  use  this  road  for  ingresj 
egress,  and  regress  for  certain  specific  purposes.  Tb 
words  of  the  act  of  parliament  that  relate  to  Mi 
Adean^s  right  are,  **  Provided  always,  that  nothing  i 
this  act  shall  extend,  or  be  construed  to  extend  to  6i 
prive  Mr.  Adeane^  his  heirs  and  assigns,  or  his  or  thd 
agents,  servants,  and  workmen,  of  the  right  of  ingress 
egress,  or  regress  at  all  seasonable  times  whatsoever,  t 
and  from  the  ancient  cut  or  watercourse,  and  every  pai 
thereof,  used  to  float  certain  meadow  grounds  belong 
ing  to  Mr.  Adeatie^  for  the  purpose  of  rebuilding,  repaii 
ing,  opening,  or  shutting  the  sluices  erected  on  tb 
watercourse,  and  to  cleanse  the  said  watercourse." 

Now,  in  the  first  place,  commenting  only  on  the  pai 
ticular  words  of  the  clause;  — the  words  are,  not  to  ea 
tend  to  deprive  him  of  something  which  he  already  ha 
as  contra-distinguished  from  the  right  which  the  publ 
had.  It  shall  not  deprive  him  of  his  **  right  of  ingres 
egress,  or  regress  at  all  seasonable  times  whatsoeve 
for  the  purpose  of  cleaning  out  the  watercourse." 
think  those  words,  "  the  right  of  ingress,  egress,  < 
regress "  point  out  the  mode  of  entering,  staying^  ai 
going  out  again,  which  he,  at  the  time  of  this  act,  use 
And  undoubtedly  the  bulk  of  the  evidence  is,  that  1 
went  into  the  field  at  the  place  to  which  the  sever 
witnesses  deposed. 

It  is  true,  that  there  is  in  this  case  evidence,  th> 
shortly  after  the  passing  of  the  act  of  parliament 
fence  was  made,  or  pales  were  erected,  and  that  som* 
times  spikes  were  put  up,  and  at  other  times  nails.  Oi 
can  easily  conceive,  that  Mr.  Adeane^  who  lived  do 
to  Mr.  Mortlock^  would  acquiesce  in  any  thing  beii 
put  up  which  would  keep  the  public  away,  so  long  \ 
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his     servants,  when  they  thought  it  necessary,  had  the 
n^eai:^  of  getting  over ;  one  can  easily  suppose,  that  he 
"^^'^Id  have  acquiesced  in  it  without  any  renunciation 
o»    his  own  right     There  are  certainly  sbme  parts  of 
the     case  that  point  a  little,  or  that  turn  the  attention 
^    little,  to  the  circumstance  of  impediments  cast  in  the 
^ay  of  the  servants  of  Mr.  Adeane^  namely,  that  some 
steps  were  put  up  at  one  time,  which  afterwards  were 
t^k^en  down.    But  these  points  were  submitted  to  the 
j**ry  5  the  bulk  of  the  evidence  was  clearly  the  other 
^ay  ;  and  it  seems  to  shisw  that  the  right  had  been  ex- 
ercised from  the  period  of  the  passing  of  the  act,  with 
very  sUght  interruption.     And  therefore,  I  think,  both 
upon  the  interpretation  of  the  act  and  on  the  evidence 
in  the  cause,  that  the  first  point  which  has  been  sub- 
mitted on  the  part  of  the  Defendant  falls  to  the  ground. 
The  second  is,  whether  in  an  action  by  a  reversioner 
against  a  stranger  for  an  injury  done  to  his  reversion, 
in  which  the  action  sounds  in  damages,  the  person  who 
^  a  tenant  is  a  competent  witness.     He  has  got  a  bias 
upon  his  mind,  because  he  may  very  well  suppose  that 
^  effect  of  this  action  may  ultimately  tend  to  prevent 
A^  nuisance  wbich  the  landlord   complains  of.     But 
^t  seems,  to  my  mind,  to  be  nothing  more  than  a 
P^ibility  of  a  probable  advantage ;  one  of  the  advan- 
ces which  the  law  has  laid  upon  the  degree  of  credit 
to  be  ^ven  to  the  witness,  and  not  as  an  objection 
to  be  made  to  his  competency.     I  think,  therefore,  upioH 
^^  whole,  the  rule  must  be  discharged. 

^AxjGHAN  J.     I  am  of  the  same  opinion.     It  is  clear 

^^  Mr.  Adeane  had  the  right  in  question  when  the 

^  passed,  and  that  it  was  continued  and  confirmed 

y  ^hat  act:  both  the  Plaintifi*  and  Defendant  were 

'^^ties  to  the  act,  and  the  right  could  not  be  reserved 

^rms  more  large  or  explicit.     Then,  if  it  was  re- 

R  2 
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1839.        served,  has  it  been  extinguished  by  anything  that 

occurred  since  the  passing  of  the  act  ?   Has  the  Plaii 

Adeane       exercised  the  right  for  the  last  twenty  years  ? 
MoRixocK     evidence  is,  that  ever  since  the  passing  of  the  act 
has  used  it  times  out  of  number.    The  effect  of  that 
dence  was  entirely  a  question  for  the  jury. 

With  respect  to  the  witness,  ever  since  the  case 
JDodington  v.  Hudson^  such  a  witness  has  been  esteei 
competent;  his  position  is  not  like  that  of  a  tenant  i 
is  called  as  a  witness  for  his  landlord,  Defendant  in 
action  of  ejectment,  for  if  the  verdict  be  against 
landlord,  the  tenant  is  immediately  turned  out:  hi 
though  the  PlaintiflF  should  be  deprived  of  the  wai 
question,  he  had  still  access  to  the  sluices  by  anot 
way.  According  to  the  principle  established  in  Ben 
Baker  {a)f  the  witness  was  clearly  competent,  and 
obviate  the  possibility  of  objection  his  name  was 
dorsed  on  the  record. 

BosANgUET  J.  The  first  question  arises  on  the  c 
struction  of  this  act  of  parliament,  the  eighteenth  sect 
of  which  provides  that  nothing  contained  in  the 
should  extend  or  be  construed  to  extend  to  d^i 
Mr.  Adcatie^  his  heirs  or  assigns,  or  his  or  their  agei 
servants,  &c.  with  or  without  horses,  carts,  and  c 
riages,  of  the  right  of  ingress,  egress,  or  regress,  to  f 
from  the  ancient  cut  or  watercourse,  and  every  p 
thereof. 

It  is  not  disputed  that  the  way  in  question  has  bi 
obstructed,  but  it  is  contended  that  a  convenient  ace 
to  the  sluices  has  been  substituted  by  the  Defenda 
and  that  that  is  sufficient  under  the  statute.  If  the  i 
were  a  contract,  as  it  is  argued  for  the  Defendant,  it 
not  likely  it  would  leave  the  Plaintiff's  right  so  vag 

(a)  3  T.  R.  27. 
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give  rise  to  such  a  question.     At  all  events,  the 
^nror<il  deprive  must  mean  to  take  away  something  which 
the     ^Plaintiff  had  before ;  and  when  the  legislature  says, 
the    ^Plaintiff  shall  not  be  deprived  of  the  right  of  ingress, 
egir^ss,  and  regress,  it  means  ingress  in  the  line  before 
by  the  Plainti£P,  provided  he  continues  to  use  it  for 
same  purpose. 
The  admissibility  of  the  witness  was  established  by 
ingtan  v.  Hudson  long  before  the  recent  act  passed, 
ui^cJer  which  the  name  of  an  interested  witness  is  in- 
dorsed on  the  record :  the  verdict  would  not  have  been 
evidence  for  or  against  him  then,  and  it  is  clear  it  can- 
Do^    be  now;  the  only  question   is,  whether  he  has  a 
t  interest  in  the  result  of  the  suit :  but  a  witness 
such  an  interest  only  when  he  derives  from  the 
^^rdict  a  benefit  which  can  be  enforced  by  him  as  the 
^^^sult  of  the  judgment:  that  he  has   none  such  here 
^    cfuite  plain;   and,  therefore,  this  rule  must  be  dis- 
charged. 


18S9. 

Adeanb 
v. 

MORTLOCK. 


Erskine  J.     The  PlaintifTs  right  to  approach  the 

sluices  is  not   denied :  the  question  is,  whether  he  is 

^'^titled   to   approach    them   by   the   spot    in   dispute. 

^ow,  the  eighteenth  section  of  the  Enclosure  Act  seems 

expressly  to  reserve  the  right  as  it  was  enjoyed  before, 

^nd  there  is  nothing  in  the  evidence  to  shew  that  the 

""•ght  has  been  released  or  extinguished. 

On  the  question  of  the  admissibility  of  the  witness, 
^he  answer  has  been  fully  given  by  the  learned  Judges 
^ho  have  preceded  me. 

Rule  discharged. 


R  S 
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Madison  v.  Bacon. 


In  an  action 
for  1000/."on 
an  I.  O.  U., 
the  Master 
having  re- 
fused^ on  tax- 
ation of  costs 
for  Defend- 
ant^ to  allow 
two  briefs,  or 
the  expense  of 
the  attendance 
at  the  trial  in 
London  of 
the  attorney 
who  had  con- 
ducted the 
cause  in  ^e 
country,  on 
the  ground 
that*  Defend- 
ant  had  called 
no  witnesses, 
the  Court 
directed  a  re- 
View  of  the 
taxation,  on 
an  affidavit 
shewing  that 
the  circum- 
stances of  the 
case  justified 
the  employ- 
ment of  two 
counsel,  and 
the  attendance 
of  the  attorney 
from  the 
country. 


nPHIS  was  an  action  to  recover  lOOOl^  alleged  by  tb 
Plaintiff  to  have  been  lent  by  him  to  the.  De- 
fendant on  an  L  0.  U.,  through  the  agency  of  one 
Hale. 

A  verdict  having  been  found  for  the  Defendant,  thfs 
Plaintiff  obtained  a  rule  for  a  new  trial  on  payment  of 
costs. 

In  taxing  the  Defendant's  costs,  the  Master,  on  the 
ground  that  the  Defendant  had  proposed  to  call  no  wit- 
nessesy  allowed  for  only  one  counsel,  —  notwithstanding 
the  Defendant  had  employed  two,  —  and  disallowed  a 
charge  for  consultations  and  for  the  attendance  in 
London  of  the  Defendant's  attorney  fi'om  the  country. 

Talfoutd  Serjt.  obtained  a  rule  nisi  for  a  review  of 
the  taxation,  upon  an  affidavit  which  alleged  that  the 
cause  was  of  importance,  affecting  the  character  and 
credit  of  the  parties,  and  the  authority  of  Hale^  and  in- 
volving a  question  of  law ;  that  though  there  were 
witnesses  on  the  side  of  Defendant,  his  brief  contain 
the  examinations  of  the  Plaintiff  and  Hale  under  a  fialV- 
of  bankruptcy,  which  examinations,  in  one  event, 
would  have  been  necessary  to  give  in  evidence  ^nd  thai 
the  Defendant's  success  depended  on  the  careful 
examination  of  the  Plaintiff's  witness ;  that  the  cause  Q& 
action  arose  in  Bath^  and  that  the   presence  of  th 
country  attorney  was  essential  to  the  safe  conduct 
the  Defendant's  case. 


Wilde  Serjt.  and  Ogle^  who  shewed  cause,  contend 
that  the  matters  sought  to  be  reviewed  were  entirely 
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^he  discretion  of  the  Master,  with  the  exercise  of 
the  Court  would  not  interfere. 


^TcUfimrd.  The  Master  has  acted  on  a  wrong  principle 
in  Yefiising  to  allow  for  two  counsel,  where  so  mnch 
depended  on  the  cross-examination  of  the  Pitfindff's 
witness ;  in  disallowing  consottations  upon  the  subject 
of  offering  the  examinations  in  evidence  for  the  De- 
fendant, and  in  disallowing  the  expenses  of  the  country 
attorney,  who,  as  the  most  cognisuit  of  the  circum- 
stances of  the  case^  ought  to  be  present  to  conduct  the 


The  Court  directed  that  the  Master  should  reconsider 
t^  matter. 

Rule  absolute. 


18S9. 

Madisozt 

t;. 
Baoon. 


Wood  v.  Farr. 

X^EBT  for  a  demand  of  150/. 

First  count,  50/.  for  goods  sold ; 
Second,  50/.  for  work  and  labour ; 
^*hircly  50/.  on  an  account  stated. 
^ea,  that  the  Plaintiff  ought  not  to  have  or  mamtain 
"^  action,  because  the  Defendant  had  paid  him,  and 
*e  Ramtiff  had  accepted  and  received  divers  sums  of 
^oney  amounting  to  50/. 

In  his  replication,  the  Plaintiff  traversed  the  payment 
•^J  receipt  of  the  50/.,  and  entered  up  judgment  By 
^dicit  for  100/.,  with  a  stay  of  execution  till  the  tHal' 
®^  4e  issue  as  to  the  50/. 

^^ndless  obtained  a  rule  nisi  to  set  aside  this  jiidg- 
^t  as  irregular.     The  plea  was  ill,  professing  to  be 

R  4 


Jan.  SU 

In  debt  for 
150/.  Defends 
ant  having 
pleaded  to 
the  whole 
action  that  he 
had  paid 
Plaintiff  50/. 
Plaintiff 
signed  judg-^ 
ment  by  nil 
dicit  for 
100/.   Held, 
irregular. 
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Wood 


1839.  an  answer  to  the  whole,  and  containing  an  answer 
a  part  only  of  the  Plaintiff's  demand ;  but  the  Plaint 
ought  to  have  demurred,  and  not  to  have  signed  jud 

Farr.  ment ;  Vere  v.  Goldsborough  (a) ;  and  the  rather,  b 
cause  the  action,  as  appeared  by  an  affidavit  now  pr 
duced,  was  brought  to  recover  only  29/.  45.  6<2.  Tb 
was  the  demand  made  by  the  Plaintiff's  attorney. 

« 

Wilde  Seijt.,  who  shewed  cause,  contended  that  tl 
Defendant  had  no  right  to  compel  the  Plaintiff 
demur  to  a  plea,  pleaded  ill  perhaps  for  the  expre 
purpose  of  delay.  The  Plaintiff  might,  at  his  electio 
demur  or  take  judgment  for  the  unanswered  part  of  t 
claim.  The  Defendant  had  the  full  benefit  of  his  pi 
when  the  Plaintiff  took  judgment  only  for  so  much 
his  demand  as  the  plea  did  not  cover. 

[Tindal  C.  J.  The  distinction  is  taken  in  Sal 
eldf  1 79.,  **  that  if  a  plea  begin  with  an  answer 
the  whole,  but  in  truth  the  matter  pleaded  is  only  i 
answer  to  part,  the  whole  plea  is  naught,  and  the  Plai 
tiff  may  demur ;  but  if  a  plea  begin  only  as  an  answ 
to  part,  and  is  in  truth  but  an  answer  to  part,  it  is 
discontinuance,  and  the  Plaintiff  must  not  demur,  b 
take  his  judgment  for  that  as  by  nil  dicit.**']  Th 
only  shews  that  the  Plaintiff  may  demur,  not  that  1 
must;  the  rule  was  laid  down  for  the  benefit  of  tl 
Plaintiff,  not  of  the  Defendant.  The  Court  will  gr 
judgment  according  to  the  legal  effect  of  the  plea,  n 
according  to  its  mere  formal  commencement. 

Chandless.  If  the  Plaintiff  can  sign  judgment  her 
he  can  do  so  in  every  case  of  a  defective  plea.  Accordii 
to  the  new  rules,  every  plea  which  is  not  confined  by  i 
language  shall  be  taken   to   be  a  plea  to   the  who 

(a)  1  New  Case*,  353. 
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action  ;  and  a  plea  to  the  whole  action  which  covers 
only  part  is  clearly  bad ;  Earl  of  Manchester  v.  Vale  (a), 
V.  Swann  (i),   Worley  v.  Harrison,  (c) 


TiNDAL  C.  J.     I  am  unable  to  distinguish  this  case 

the  rule  laid  down  in  &/^e/^9  179.  The  judgment 

nnust  be  set  aside,  not  the  issue ;  but  as  the  pleading 

seems  rather  to  invite  demurrer,  the  costs  must  be  costs 

in  the  cause. 

Rule  absolute. 


1839. 
Wood 

V, 

Farr. 


Ca)   1  WfM.  Saund.  28. 
(6)  2  Mees.  ^  WeU.  72. 


(c)  5  Net).  6^  Mann.  173. 


Rennie  V.  Mills. 


Jan.  31. 


T^HE  Plaintiff  declared  in  a  special  count,  on  a  con-  Plaintiff  de- 
tract allejred    to    have   been  made  between   the  f^  .  ,"*  *  , 
-p.    .    ^  °  special  count 

"*^ntiff  and  Peter  Scott  as  agent  for  the  Defendant,  for  for  the  breach 

^2,000  Scotch  fir  sleepers  at  2s.  ^d.  a  sleeper,  to  be  paid  of  a  contract 

in  cash,  for  each  cargo  on  delivery ;  and  all  to  be  de-  timber,  and 

*i^ered  at  a   certain   period   before    1st  October  1838.  in  a  general 

Breaches,  1st.  That  the  PlaintiflF  delivered  31  larch  fir  g^I  lold 

^^eepers,   and    195  Scotch  fir  sleepers,  which  the  De-  and  delivered: 

fendant  accepted  but  did  not  pay  for :  2nd.  That  the  *°  arbitrator, 
"Di  •    ./Y.    .  .         .  11^1  1   ^       o       »    *o  whom  the 

*>amtilF  shipped  169  larch  fir  sleepers,  and  208  IScotcn  ^^^  wasre- 

fi^  on  board  the  Hope^  and  carried  them  to  London  for  ferred,  found 

^«  Defendant,  who  refused  to  accept  them :  3rd.  As  to  ^^*  ^^  ^^Mq 

^c  residue,  that  the  Defendant  did  not  accept  them,  to  pay,  and 

iaere  was  also  a  common  count  for  goods  sold.  ordered  him 

to  pay  to 
•^^ntiff,  75/. ;  he  also  found  that  certain  of  the  timbers  shipped  by  Plaintiff 
^ere  the  property  of  Plaintift^  and  at  his  disposal.  The  Master  having  taxed  the 
^*8  on  all  the  issues  in  favour  of  Plaintiff,  the  Court  refused  to  order  a  review 
^  *he  taxation. 
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The  Defendant  paid  39/.  7^.  lid.  into  Court  on  '^ 
count  for  goods  sold,  which  the  Plaintiff  accepted  ^ 
satisfaction  of  the  demand  in  that  count :  the  Defend^^^^ 
then  pleaded,  as  to  all  the  demand  except  39/.  75. 11 
non  assumpsit ;  and  as  to  the  first  count,  that  SeoU  w. 
not  the  agent  of  the  Defendant;  that  the  Plain 
did  not  deliver  nor  did  the  Defendant  accept  31 
fir  sleepers,  or  195  Scotch  fir;  and  that  the 
did  not  offer  to  deliver  the  sleepers  at  the  peri< 
agreed  on. 

The  cause  was  referred  to  a  merchant,  and  the 
of  the  cause  were  to  abide  the  event  of  the  award* 

The  arbitrator  found  that  at  the  commencement 


the  action  the  Defendant  was  liable  to  pay  the  Plainti 
75/.,  and  directed  that  the  Defendant  should  now  pa*^  ^ 
that  amount  to  the  Plaintiff,  minus  the  39/.  7^.  lid.  paii^- 
into  court ;  he  also  found  that  169  larch  fir  sleepers  an^> 
208  Scotch  fir,  shipped  on  board  the  Hope^  were  the  p 
perty  of  the  Plaintiff,  and  at  his  disposal.     Upon  th 
award, 

The  Master  having  taxed  the  entire  costs  on  all  th 
issues,  in  favour  of  the  Plaintiff, 

Talfourd  Serjt.  obtained  a  rule  nisi  for  a  review  of  th^    ^ 
taxation,  on  the  ground  that  upon  the  award  it  did  m 
appear  that  the  Plaintiff  had   recovered   anything  ii 
respect  of  the  special  count,  and  that  therefore  th< 
costs  incidental  to  that  count  ought  not  to  have  beei 
allowed. 


Wilde  Serjt.  and  ChanneUy  who  opposed  the  rule, 
with  an  afiidavit  that  a  witness  was  examined  as  to  th 
matters  in  the  first  count,  and  that  with  the  exceptioi 
of  the  sum  paid  into  Court,  thewhole  of  the  Plaintiff'i 
demand  was  in  respect  of  that  count, — contended  that  th 
costs  of  the  cause,  which  in  the  language  of  the  submi 
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sioQ  were  to  abide  the  event  of  the  aw^rd,  meant  the 
costs  of  the  entire  cause ;  further,  that  upon  the  face  of 
the  award  it  was  at  the  utmost  only  doubtful  whether  or 
not  the  arbitrator  had  taken  the  first  count  into  consi- 
deraticm ;  it  could  not  be  assumed  that  he  had  not  done 
^;  but  the  Defendant  who  sought  to  impeach  the 
Master*8  judgment,  ought  to  show  affirmatively  that  it 
was  wrong. 

Thyburd  and  Hayward^  in  support  of  the  rule.     On 
the  fac^  of  it,  the  arbitrator's  finding  is  a  finding  on  the 
iponey  count  only :    it  is  consistent  with  that  finding 
^at  he  should  not  have  decided  on  the  special  count; 
if  so  it  cannot  be  said  affirmatively  that  he  has. 
V.  Hunt  (a)  shews  that  if  an  arbitrator  do  not 
d  specifically  on  each  issue,  at  least  it  ought  to  be 
,  from  the  general  language  of  the  awai'd,  that  he 
done  so,  to  entitle  a  party  to  claim  costs  on  all 
i3snes.     In  Norrts  v.  Daniell  (&),  where  the  costs 
die  action  and  of  the  award  were  to  abide  the  event 
^he  award,  and  the  arbitrators  found  that  the  Plain- 
had  a  good  cause  of  action  on  five  out  of  eight 
GoiAiits ;   that  the  defendant  should  pay  5L  damages ; 
that  no  further   proceedings   should   be   had  in 
action  ;  ij;  was  held,  that  there  was  no  award  as  to 
counts;    no  event  to   authorise  the  taxation  of 
on  those  counts;   and  consequently  that  no  part 
^*  the  award  could  stand. 

Ilien,  the  affidavit  produced  here,  on  the  part  of  the 
iutiff,  ought  not  to  be  received.  In  Gensham  v.  Ger- 
"•^'Vi  (c),  where  an  arbitrator  had  awarded  to  an  apo- 
^ecary  in  London  charges  for  attendances,  the  Court 
*^used  to  receive  statements  by  affidavits  for  the  pur- 
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{a)  5  DowL  442. 
(6)  10  Bingh.  507. 


(c)  11  B.Moore,!. 
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pose  of  shewing   what   particular    charges    had 
allowed. 

Tin  DAL  C.  J.     This   is  an   application,  not  t 
aside  the  arbitrator's  award,  but  to  review  the  Ma 
taxation:    the  burthen  lies  on  the  applicant  to 
affirmatively  that  the  Master  is  wrong,  and  ths 
arbitrator  did  not  go  into  the  special  count. 

Now,  looking  at  the  award  alone,  without  the  affi 
I  do  not  see  clearly  that  the  arbitrator  did  not  g( 
the  matters  of  the  special  count,  or  that  his  aws 
confined  to  the  second  count.  The  first  breach  c 
special  count  involves  almost  the  same  question  a 
count  for  goods  sold ;  and  how  are  we  to  say  that  tb 
was  all  awarded  in  respect  of  the  second  count  ? 
indeed,  one  part  of  the  award  from  which  it  is 
that  the  arbitrator  must  have  looked  into  the  s] 
count,  for  he  has  found  that  169  larch  and  208  i 
sleepers,  shipped  on  board  tlie  Hope^  were  the  pro 
of  the  Plaintifi*,  and  at  his  disposal.  At  the  utm 
is  ambiguous  on  the  face  of  the  award ;  but  as 
has  been  no  application  to  set  the  award  aside, 
should  the  parties  go  again  before  the  Master  whil 
ambiguity  still  remains  ? 

Vaughan  J.  I  think  it  sufficiently  appears  oi 
award  that  the  arbitrator  has  adjudicated  on  the  s] 
count. 

BosANQUET  J.  The  finding  of  the  arbitrator  v. 
that  the  Defendant  is  indebted  to  the  Plaintiff  in 
for  goods  sold,  but  that  he  is  liable  to  pay  75/. 
is  compatible  with  a  liability  on  the  special  count; 
the  award  has  been  treated  as  a  valid  award,  no  m 
having  been  made  to  set  it  aside.  Further  than  tl: 
is  found  that   169  larch  and  208  Scotch  fir  slec 


^ 


2  VICTORIA.  253 

pped  on  board  the  Hope^  were  the  property  of  the        1839. 
^la^intiff,  and  at  his  disposal.     At  all  events  I  cannot 
that  the  officer  is  wrong. 


Renniu 

17. 


£rskine  J.     The  language  of  the  award  is  as  much 
applicable  to  the  special  as  to  the  general  count;  and 
there  is  nothing  to  shew  that  the  Master  has  done 
wrong. 

Rule  discharged. 


Garden  v.  The  General  Cemetery  Company,     jan.  ii. 

T^E  declaration  was  as  follows :   The  Plaintiff  in  By  an  act  of 

"■"  this  suit,  by  W.  P.,  his  attorney,  complains  of  the  pa^Uament 
ri  -^  ,      ,         .  ,  constituUng  a 

'General  Cemetery  Company,  who  have  been  summoned  joint  stock 

^  answer  the  said  Plaintiff  by  virtue  of  a  writ  issued  company,  the 
^  the  14th  day  of  March^  in  the  year  of  our  Lord  ^  aDolv  the 
*^87,  out  of  the  Court  of  our  Lord  the  King,  before  first  moneys 

'^justices  at   Westminster^  in  an  action  of  debt;  and  received  under 
i^^  J  .  the  act  m 

'^^  demands  of  them  the  sum  of  6000/.,  which  they  discharge  of 

^^c  to  and  unjustly  detain  from  him :  for  that  whereas,  ^e  expences 
*^fcre  the  making  and  passing  of  a  certain  act  of  parlia-  ^Uf^-n-„  ^g 
''^t  made  and  passed  at  a  certain  session  of  parliament  act :  Held, 

*^Wen  at  Westminster  in  the  second  and  third  years  of  ^*'  Plaintiff, 
rt*  .       r  •  though  a 

^«  reign  of  our  sovereign  Lord  the  now  King,  entitled,  member  of 

-An  Act  for  establishing  a  general  cemetery  for  the  the  company, 
*>>tennent  of  the  dead  in  the   neighbourhood  of  the  ^*^  for  his 
'^^etropolis,'*  to  wit,  on  the  1st  day  of  July  in  the  year  time  and 
^f  our  Lord  1832,  the  said  Plaintiff  bestowed  his  work  trouble,  and 
^^  labour,  of  great  value,  to  wit,  of  the  value  of  5000/.,  pended  in  ob- 
^  paid,  laid  out,  and  expended,  divers  sums  of  money,  taining  the 
^'^^owitbg  in  the  whole  to  a  large  sum  of  money,  to  wit,  ^ 
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the  sum  of  1000/.,  in  and  abont  the  applying  fi 

taining,  and  passing,  the  said  act  of  parliamenti 

and  about  divers  other  matters  and  things  and  ex 

preparatory  and  relating  thereto ;  and  whereas  alsc 

thfe  making  and  passing  of  the  said  act  of  parliaini 

wit,  on  the  1 2th  day  of  July  in  the  year  of  our  Lord 

and  on  divers  other  days  and  times  between  die  m 

mentioned  day  and  the  commencement  of  this  su 

said  Greneral  Cemetery  Company,  under  and  by 

of  the  said  act  of  parliament,  and  of  the  powers  an< 

visions  therein  contained  in  that  behalf,  raised  m 

ceived  divers  sums  of  money,  amounting  in  the  wh 

a  large  sum,  to  wit,  the  sum  of  20,000/.,  out  of 

the  said  company  might  and  ought  to  have  pai 

satisfied  the  said  Plaintiff  the  said  sums  of  money 

thereupon   it  became  and  was  the  duty  of  the 

General  Cemetery  Company,  out  of  the  said  sui 

money  so  received  by  them  as  aforesaid,  to  pay  i 

said  Plaintiff  the  said  several  sums  of  5000^  and  1< 

yet  the  said  General  Cemetery  Company  did  no^  i 

first  place,  lay  out  and  apply,  nor  have  since  — altl 

often  requested  —  in  any  manner  whatsoever,  hi 

or  applied  the  said  sums  of  money  so  by  them  i 

and  received  as  aforesaid,  or  any  part  thereof 

towards  paying  or  dbcharging  the  said  sums  of  & 

and   1000/.  so  due  and  owing  to  the  said  Plaint 

afoi^esaid :  whereby,  and  by  reason  of  the  non^pa} 

of  the  said  several  monies  respectively,  an  action 

accrued  to  the  Plaintiff  to  demand  and  have  <^ 

firom  the  said   General  Cemetery  Company  tfae 

several  monies  respectively,  amounting  to  the  stdd 

of  6000/.  above  demanded  ;  yet  to  pay  the  sam* 

any  part  thereof,  the  said  General  Cemetery  Com 

have  hitherto  wholly  refused,  and  still  refuse,  to 

damage  of  the  said  Plaintiff  of  10/.,  and  therefoi 

brings  his  suit,  &c. 


i 
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Pleas ;  second,  —  that  the  PlaintifiF  bestowed  his  said 
work  and  labour,  and  paid,  laid  out,  and  expended, 
the  said  monies  in  and  about  the  applying  for,  obtain- 
ing} £Uk1  passing  the  said  act  of  parliament  in  the  de- 
daration  mentioned,  and  in  and  about  the  said  other 
nutters  and  things  and  expenses  preparatory  and  re- 
lating thereto,  as  in  the  declaration  mentioned,  volun- 
tarily and  of  his  own  accord,  without  the  request  of 
ttij  p^son  whatsoever,  and  without  any  contract  or 
Agreement  expressed  or  implied  with  any  person  what- 
soever for  the  payment  of  any  money  for  the  said  work 
and  labour,  or  the  repayment  of  the  said  monies  so 
P&id,  laid  out,  and  expended,  as  aforesaid,  or  any  part 
<^  tbem ;  and  that^  the  said  company  were  ready  to 
▼«riiy,  &c. 

Third,  —  that  no  account  or  particulars  of  the  said 
work  or  labour  so  alleged  to  have  been  bestowed  by  the 
l^lunti£^  and  of  the  said  monies  so  alleged  to  have  been 
pttd,  laid  out,  and  expended,  as  in  the  declaration  men- 
tioned,  with    dates    and   other   necessary  particulars, 
^^cbers,  receipts,  and  documents  relating  thereto,  was 
BMide  and  delivered  to  the  said  company,  or  the  directors 
d^ereof,  or  any  of  the  officers  of  the  said  company  on 
thdr  behalf,  at  any  time  befbi*e  the  commencement  of 
this  suit^  in  order  that  the  same  might  be  examined  by 
^  said  company,  or  the  directors  or  auditors  thereoi^ 
<v  other  the  officers   of  the  said,  company  on   their 
hehalf:  and   that,  the   said  company   were  ready   to 
^rify,  8u!. 
Demurrer  and  joinder. 

*^  H,  Watson  for  the  Plaintiff. 

•^e  statute  2  &  3  ^.  4.  r.  ex.  after  reciting  that  it 

^'MQ  be  of  great  public  advantage  if  a  general  cemetery, 

«n    extensive  scale,   were   established   in   an  open 

'^tion  ddjacent  to  the  metropolis,  for  the  interment  of 
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the  dead,  under  certain  regulations  and  restrictio 
and  that  the  several  persons  thereinafter  named  i 
eluding  the  Plaintiff)  were  willingy  at  their  own  ci 
add  charges,  to  establish  such  cemetery ;  and  consdtut 
them  a  body  corporate  by  the  name  of  ^<  The  Geni 
Cemetery  Company/'  enacts,  5. 20.,  *^  that  all  the  moi 
to  be  raised  by  the  said  company  by  virtue  of  this 
shall  be  laid  out  and  applied,  in  the  first  place,  in  p 
ing  and  discharging  all  costs  and  expenses  incurred 
applying  for,  obtaining,  and  passing  this  act,  and 
other  expenses  preparatory  or  relating  thereto,  and 
remainder  of  such  money  shall  be  applied  in  and  towa 
purchasing  lands,  tenements,  and  hereditaments,  i 
making  and  maintaining  the  said  cemetery,  and  oti 
works  by  this  act  authorised  to  be  made,  and  in  oth 
wise  carrying  this  act  into  execution."  The  pleas  ad 
that  the  Plaintiff  has  done  the  work  alleged  in  the  dec! 
ation,  and  it  is  no  answer  to  his  demand  to  say  that  he  y 
a  volunteer,  or  that  he  has  not  delivered  particulars  n 
dates.  Sect  20.  provides  for  the  payment  of  all 
penses  incurred  in  obtaining  the  act;  no  distinctioi 
made  between  volunteers  and  hired  agents,  nor  is 
delivery  of  a  particular  with  dates  made  a  condit 
precedent  Tilson  v.  Warwick  Gas  Light  Company 
is  a  direct  authority  that  debt  lies  in  such  a  case :  th< 
an  act  of  parliament  for  incorporating  a  gas  light  a 
pany  enacted,  that,  all  the  costs  of  obtaining  the 
should  be  paid  and  discharged  otit  of  the  monies  s 
scribed,  in  preference  to  all  other  payments ;  and  it ' 
held,  that  the  attornies  who  obtained  the  act  mi 
maintain  an  action  of  debt  founded  upon  the  stati 
for  their  costs.  See  also  Vin,  Abr,  Debty  (I)  2.  C 
Dig.  Action  on  Statute. 


(a)  4.  B.  cV  C.  96*2. 
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Sir  W.  W.  Follett^  contra. 

This  action  is  not  maintainable  by  the  Plaintiff^  who 
is  himself,  as  appears  by  the  recital  of  the  act,  a  member 
of  the  company. 

Xlie  twentieth  section  only  authorises  the  company 
to  administer  their  funds  in  a  legal  manner,  but  not  to 
give  money  to  a  mere  volunteer.  It  confers  no  right 
on  the  Plaintiff  that  he  had  not  before;  and  before  the 
act  he  could  not  claim  payment  for  voluntary  services. 
If  one  volunteer  may  claim,  so  may  ten  thousand,  to 
the  destruction  of  the  company's  funds. 

But  the  declaration  is  ill.     It  does  not  allege  that  the 
Plaintiff's  services  had  any  effect  in  procuring  the  act 
^  parliament,  or  that  they  were  of  any  value  to  the 
I^fendants,  or  even  that  he  had  any  connexion  with 
^e  company.    It  does  not  aver  that  the  Defendants  had 
sufficient  funds  to  pay  all  demands,  or  even  to  pay  the 
Plaintiff.     If  they  had  sufficient  funds,  then  the  action  is 
misconceived:  it  ought  to  have  been  Case  for  a  mis- 
application, and  not  DebU    The  twentieth  section  creates 
^^  debt  for  the  Plaintiff,  but  merely  gives  a  direction  to 
^©  commissioners.     The  authority  of  Tilson  v.  War^ 
'^ck  Gas  Light  Company  is  questionable:   but  at  all 
^ents  the  case  is  distinguishable  from  the  present,  for 
^ere  it  was  alleged  that  the  Plaintiff  was  retained  to 
elicit,  and  did   solicit,   the   act   of  parliament;   and 
^e  Court  must  have  proceeded  on  the  ground  that 
^  language  of  the  act  had   reference   to  the  soli- 
citor's bill. 
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f¥.H.  Watson  in  reply.     The  objections  now  taken 

^  the  declaration  are  only  open  to  the  Defendants  on 

•pecial  demurrer :   Tilson  v.  Warwick  Gas  Light  Com^ 

Po^»     But  the  declaration  does  aver  that  the  company 

'^  funds  out  of  which  they  might  have  paid  the  Plain** 
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tiff;  and  according  to  Cane  y.  Chapman  (a),  the  Cou 
will  not  intend  that  there  are  other  charges.  If  tl 
funds  were  exhausted,  the  Defendants  might  ha^ 
pleaded  the  fact. 

Cur.  advk  vm 

Tjndal  C.  J.  The  whole  of  the  argument  in  th 
case,  although  it  arose  upon  a  special  demurrer  to  tl 
second  and  third  pleas  of  the  Defendants,  has  tumi 
upon  the  validity  of  the  declaration ;  for  as  to  the  tf 
pleas  which  are  demurred  to,  it  was  virtually  admitti 
on  the  part  of  the  Defendants,  that  they  are  not  sufikie 
in  law. 

The  Defendants  have  therefore  insisted  upon  varioi 
objections  against  the  right  of  the  Plaintiff  to  recover : 
this  form  of  action,  as  appearing  upon  the  declaratioi 
and  the  question  is,  whether  any  of  those  objectkuia  a: 
available  in  law. 

■ 

The  first  objection  which  has  been  raised  is,  that  j 
the  Plaintiff  had  no  legal  claim  against  any  one  befi)! 
the  passing  of  the  Act  for  his  labour  and  expenses,  tl 
same  having  been  bestowed  and  incurred  without  ai 
request  from  any  one,  and  therefore,  a^  it  is  contende 
gratuitously,  so  the  Act  never  intended  to  give  him 
claim  against  the  Defendants  which  he  had  not  befo: 
against  some  individual.  But  looking  at  the  twentiei 
section  of  the  statute  under  which  the  Defendants  we: 
incorporated,  we  think  the  labour  and  expenses  d 
scribed  in  the  declaration  are  precisely  those  which  a. 
intended  by  the  twentieth  section  of  the  Act,  to  be  pai 
and  discharged  out  of  the  first  monies  which  shall  1 
raised  by  the  company  by  virtue  of  such  Act.  The  A 
probably  contemplated  the  difficulty  which  woiild  ari 
from  many  of  the  expenses  being  necessarily  incunre 


(a)  5  Adol.  ^  EU.  647. 
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and  much  care  and  labour  necessarily  bestowed  before 
w  company  were  incorporated;   and  consequently  at 
a  time  when  there  could  be  no  privity  of  contract  be- 
tween the  party  who  had  so  expended  his  money  and 
bestowed  his  labour,  and  the  company ;  and  therefore 
expressly  directs  that  all  the  money  to  be  raised  by  the 
company  by  Tirtue  of  the  Act  shall  be  laid  out  and 
applied,  in  the  first  place,  in  paying  and  discharging  all 
costs  and  expenses  incurred  in  applying  for  and  obtaii»- 
ing  and  passing  the  Act,,  and  all  other  expenses  pre- 
paratory or  relating  thereto.     It  seems  therefore  to  us, 
that  the  very  object  of  the  clause  was  to  give  a  remedy 
to  the  Plaintiff  where  he  had  none  before,  whether  or 
Mt  by  an  action  of  debt,  or  by  an  action  on  the  case, 
forms  a  separate  and  distinct  ground  of  objection. 

It  was  next  objected,  that  it  does  not  appear  the 

^VK>Qr  and  expenses  were  of  any  value  to  the  Defond- 

ants.    To  which  it  seems  a  sufiEicient  answer,  that  the 

^^daration  alleges  it  to  be  labour  and  expense  incurred 

^  pfocuring  the  very  Act  of  parliament  under  and  by 

^Uck  the  Defendants  obtained  their  inaurporation ; 

^W  is,  it  was  labour  bestowed  and  expense  incurred  by 

^  Plaintifl^  which  the  individuals  who  afterwards  be« 

Ciiae  the  company  have  adopted :  and  as  to  the  amount 

ift  ndoe  of  such  labour  and  expenditure,  the  jury  would 

Wve  to  fix  that  by  their  verdict. 

It  was  next  objected  on  the  part  of  the  Defendants! 
tliit  the  declaration  does  not  state  that  the  Defendants 
M  any  money  in  their  hands  at  the  time  the  Plaintiff 
dtnianded  his  debt,  or  at  all  events,  that  they  had  suflS- 
^t  in  their  hands  to  satisfy  the  demand  of  the 
^ntiC  And  if  this  objection  had  been  made  the 
poiuid  of  a  special  demurrer  to  the  declaration,  it 
Blight  perhaps  have  been  held  that  the  allegation  is  in-^ 
>iifficient  for  that  purpose.     But  the  declaration  does  in 
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fact  allege,  that  the  company,  after  the  passing  of  tb»  j^ 
Act,  *^  ander  and  by  virtue  of  the  Act  did  receive  divor^ 
sums  of  money,  out  of  which  ihey  might  and  ought  t::^ 
have  paid  and  satisfied  the  Plaintiff;''  and  we  think  ^'^m 
amounts  in  substance  to  an  averment  that  the  compaimi 
had  enough  to  sadsfy  the  Plaintiff's  demand,  and 
fore  is  sufficient  upon  a  general  demurrer.  And  if 
fact  the  company  had  never  received  money  to  such 
amount  as  that  out  of  it  they  might  have  paid 
Plaintiff's  demand,  the  Defendants  could  have  traverfr.' 
the  averment;  or,  if  they  had  received  sufficient, 
had  expended  what  they  received  in  satisfying 
claimants  who  came  equally  with  the  Plaintiff  y 
the  description  contained  in  the  twentieth  section. 
Defendants  might  have  pleaded  this  special  matter  as 
answer  to  the  action. 

The  last,  and  which  appears  the  more  important 
jection  to  the  declaration  was,  that  the  action  was 
conceived ;  for  that  if  any  action  is  maintainable,  it  oagb^ 
to  have  been  an  action  on  the  case  for  the  misapplicatiot:^ 
of  the  funds  raiseid  by  the  statute,  but  not  an  actioo  of^ 
debt.     That  the  Plaintiff  might  have  maintained  an 
action  on  the  case,  for  the  breach  of  duty  on  the  part 
of  the  Defendants  in  their  application  of  the  funds,  maj 
perhaps  be  true ;  but  we  think  at  all  events  the  Plaintiff 
had  his  election  under  the  circumstances  to  bring  case 
or  debt.    The  present  declaration  does  not  appear  to  us 
to  be  distinguishable  in  substance  from  that  in  TY/sonv. 
Warwick  Gas  Ldght  Company,  (a)    There  the  declarBtion 
states  the  work  and  labour  to  have  been  done  by  the 
Plaintiff,  **  on  the  behalf  of  certain  persons  projectors  of 
a  certain  undertaking  for  lighting  the  town  of  Warwick 
with  gas;"  but  who  those  projectors  were,  is  \eh  quite 
uncertain ;  no  privity  whatever  is  shewn  between  those 


(a)  ^B.S^C.  ^Z. 
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prc>jectors  and  the  Defendants  to  the  action.     In  this 

C8:s<^  the  declaration  alleges  the  work  and  labour  to 

lia.^v^c  been  bestowed  by  the  Plaintiff  before  the  passing 

oF  die  Act,  without  stating  any  body  on  whose  behalf  or 

request  it  was  done:   whether,  however,  it  Was  per* 

foraied  without  a  request  or  at  the  request  of  a  stranger 

serins  immaterial.  And  in  both  the  cases  the  declaration 

then  proceeds  to  bring  the  Plaintiff  within  the  provision 

of  each  respective  statute,  directing  the  payment  of  bis 

demand  to  be  made  out  of  the  first  monies  to  be  raised 

under  each  act.     In  the  case  referred  to,  it  was  said  by 

Hblroyd  J.,  ^'  that  the  facts  stated  in  the  first  count 

were  sufficient  to  shew  that  the  Defendants  were  under 

ft  legal  obligation  to  pay  the  money  to  the  Plaintiff.'' 

And  further  he  adds  that  *^  the  Act  of  parliament 

directed  that  the  costs  of  obtaining  the  bill  shall  be  paid 

out  of  the  first  monies  subscribed  under  the  Act   When 

the  money  so  subscribed  came  to  the  possession  of  the 

company,  they  became  by  law  liable  to  pay  those  costs ; 

^  the  amount  of  them  was  money  which  the  Defen- 

^ts  owed  to  and  unjustly  detained  from  the  Plaintiff.** 

"We  concur  in  this  reasoning,  and  think  it  gives  the 

answer  to  the  last  objection. 

Upon  the  whole,  we  think  the  Plaintiff  is  entitled  to 
judgment. 

Judgment  for  Plaintiff. 
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Jan.  11.     G.  Gibson  and  Others,  Assignees  of  J.  Ma 

LANDAiNE,  a  Bankrupt,  v.  The  East  Ind 
Company, 

The  retiring     HPHE  following  case  was  submitted  for  the  opinioD 

pension  of  a      ^    ^j^jg  Court:  — 

military 

officer  of  the        The  Plaintiffs  were  assignees  of  the  estate  and 

East  India      of  John  Mallandaine^  a  bankrupt,  and  tliis  action 
d^notl^upon  brought  to  recover  the  sum  of  182/.  10*.,  being 
his  bank-        half-yearly  payment  claimed  to  be  due  at  ChriiUmm^rs 
to  W^^'  ^f"     1836,  of  a  pension  payable  to  the  bankrupt  by  the 
nees.  India  Company,  in  consequence  of  bis  having  senreA. 

India^  as  a  military  officer,  the  required  period  to  en 
him   to  a  pension  equal  to  his  pay  as  a  lieutena-xs^'* 
colonel. 


The  declaratk)n  stated  that,  in  consideration  of 
tain  services  rendered  to  the  Defendants  by  J»  MaU^M^^^^ 
dainCf  the  Defendants  promised  to  pay  him  a  yea-dy 
sum  of  S65Lj  by  two  half-yearly  payments ;  and  &b^ 
breach  was,  that  they  bad  refused  to  pay  the  Plainti^^ 
his  assignees,  a  half-yearly  payment,  which  became  d  ^^ 
after  his  bankruptcy.  The  Defendants  pleaded  tl*^ 
they  did  not  promise  as  alleged. 

By  one  of  their  regular  instructions,  called  milit0-^7 
letters,  addressed  by  the  Court  of  Directors  of  the  B^^^ 
India  Company  to  their  officers  and  servants  at  Mair''^^^ 
in  the  year  1796,  it  was  ordered  and  declared, 
every  officer^  after  twenty-five  years'  service  in  hiditM> 
three  years  for  one  furlough  being  included— shoi^-'^ 
be  allowed  to  retire  with  the  pay  of  the  rank  to  wbi-^^ 
he  might  have  attained. 

That  instruction,   or  letter,   was  published  by   tS^e 
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'^sc^tors  as  one  of  the  regulations  of  the  East  India        1^839. 
pany's  service  many  years  before  the  bankrupt       — 
red  their  army,  and  has  continued  in  force,  and       ^™soif 
m  acted  upon,  ever  since.  East  India 

"X^e  bankrupt  entered  the  service  of  the  East  India     Company. 
Covnpany  in  the  year  1808;   in   1829  the  bankrupt 
liad    attained  the  rank  of  Lieutenant^CoIonel  in  the 
Afcg^fros  army,  under  an  appointment,  not  under  seal, 
fironci  the  Governor  and  Commander  in  Chief  of  the 
Poirt  and  Garrison  of  Fori  St,  George  and  the  Fort  of 
'fexdrof,  «nd  the  rest  of  the  council  thereof;  and  pre- 
^oody  to   1884  performed  the  requisite  service  to 
title  him  to  his  retirement  and  pension  within  the 
mg  of  the  said  instruction :  accordingly,  he  did 
'^^tive  in  Naoember  1884 ;  and  on  the  24th  of  November 
^^S4,  according  to  the  usual  course,  the  Court  of  Di* 
^^ctors,  on  his  application,  resolved,  that  Lieutenant- 
^^<^loDel  John  Matlandaim^  of  the  Madras  establishment, 
^  permitted  to  retire  from  the  service  on  the  full  pay 
^  iJentenant^Colonel,  namely,  1/.  a  day,  the  same  to 
^^^^■nmence  from  the  date  of  such  application. 

The  pension  was  paid  to  J.Mallandaine  by  half- 
J^aily  payments,  until  his  bankruptcy,  which  took  place 
<*»  the  29th  of  October  1886. 

Ilie  said  sum  of  182/.  lOs.  was  paid  by  the  Defend- 
^tm  to  J.  MaUandaine  after  he  became  a  bankrupt,  and 
'fter  the  Defendants  had  notice  of  his  bankruptcy. 

It  was  agreed  that  the  Court  should  draw  such  in« 

^■"^ooes  from  the  above  facts  as  might  appear  reason* 

^Ij  to  result  from  them :  and  if,  in  the  opinion  of  the 

^^^Hiit,  the  Plaintiffs  were  entitled  to  recover,  the  judg- 

''•^'Jt  was  to  be  entered  for  them,  by  confession,  for 

^®^  10& ;  but  if  the  Court  should  be  of  a  contrary 

^*iiion,  then  judgment  of  nonsuit  was  to  be  entered. 

-^e  case  was  argued  in  Michaelmas  term  by 

K  4 
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1»39.  Wilde  Seijt  for  the  Plaindffi.     The  bankrupt  having 

entered  the  service  of  the  Bast  India  Company,  up<«i  s 

(iiBMN  contract  which  entitled  him  to  a  pension  after  twentf- 
Eavt  India  ^^^  years'  service,  and  having  served  his  time,  the 
Compiny.  pension  became  a  legal  right  vested  in  him,  and  as  sach, 
passed  to  his  assignees.  The  consideration  having  been 
executed,  the  bankrupt  might  have  sued  the  company  oc 
their  contract;  and  the  right  of  action  also,  passed  to  hu 
assignees.  A  contract  entered  into  by  resoluUon  of  thi 
company,  if  confirmed  by  the  Board  of  Control,  is  un. 
pliedly  sanctioned  by  3S  G.  3.  c.  52. ;  for,  by  sect.  1S5. 
no  resolution  of  the  company  shall  be  availaUe  in  la* 
for  new  pensions  beyond  200^  per  annum,  unless  ap 
proved  and  confirmed  by  the  Board  of  Control. 

There  is  no  analogy  between  the  pension  in  questkn 
and  the  half-pay  of  officers  in  the  army,  for  such  haV 
pay  'a  in  the  nature  of  a  retainer  for  fiiture  services,  a^ 
the  receiver  of  it  is  always  liable  to  be  called  on  agala 
whereas  here  the  party  has  ceased  to  be  a  soldier,  ks 
the  company  Las  no  further  claim  on  him:  and  tbou^ 
formerly  it  was  requisite  that  contracts  entered  into  1 
corporations  should,  with  some  few  exceptions,  be  1 
deed,  yet,  in  modem  times,  that  law  has  been  gnrnx 
altered.  In  TAe  Mayor  of  Stafford  v.  TiU  (a),  and  'X' 
Mayor  of  Caermarthen  v.  Levis  {b),  it  was  held  thaC 
corporation  might  sue  in  assumpsit  for  use  and  oc<= 
padoD :  and  though,  in  The  East  London  Wateraiortx 
Bm^  (c),  it  was  held  that  assumpsit  would  not  tie  f* 
a  corporation  upon  an  executory  contract,  because 
was  thought  there  was  no  muUiality  of  remedy,  yet:  i 

LBeoerUy  v.  Lincoln  Gas  Company  {d),  it  was  decided  tii> 
a  oorporaUon  might  be  sued  in  assumpsit,  as  well  as  sU' 
«rbere  the  contract  has  been  executed  ;  and  in  CAurciA 


(■)  iBtngLIS.  (c)  iBin^iSS. 

(k)  6Chrr.4P.6O8.  <rf)  6A1M.SiEll.Sa9- 
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The  Tmperial  Gas  Light  Company  (a\  that  it  makes  no        1839. 
diffev'ence  as  to  the  right  of  a  corporation  to  sue  on  a       • 
contract  entered  into  by  them  without  seal,  whether  the       ^"^^ 
contract  be  executed  or  executory ;  and  Lord  Den-   East  India 
fnan  C.  J,  said,  "  The  general  rule  of  law  is,  that  a     Company, 
corporation  contracts   under  its  common  seal :   as  a 
general  rule,  it  is  only  in  that  way  that  a  corporation 
can  express  its  will  or  do  any  act.     That  general  rule, 
however,  has,  from  the  earliest  traceable  periods,  been 
object  to  exceptions,  the  decisions  as  to  which  furnish 
^e  principle  on  which  they  have  been  established,  and 
^^^  instances  illustrating  its  application,  but  are  not  to 
^  taken  as  so  prescribing  in  terms  the  exact  limit  that 
&  nierely  circumstantial  difference  is  to  exclude  from  the 
^^<5eption.     This  principle  appears  to  be  convenience 
*oaounting  almost  to  necessity.     Wherever  to  hold  the 
J^ule  applicable  would  occasion  very  great  inconvenience, 
^'^  t^nd  to  defeat  the  very  object  for  which  the  corpor- 
ation was  created,  the  exception  has  prevailed :  hence 
^^  retainer  by  parol  of  an  inferior  servant,  the  doing  of 
*cts  very  frequently  recurring,  or  too  insignificant  to  be 
^orth  the  trouble  of  aflSxing  the  common  seal,  are 
^tablished  exceptions;  on  the  same  principle  stands 
tne  power  of  accepting  bills  of  exchange,  and  issuing 
Promissory  notes,  by  companies  incorporated  for  the 
purposes  of  trade,  with  the  rights  and  liabilities  conse- 
quent thereon."     Here,  the  banl|rupt's  contract  with 
the  company  was  not  such  as  could  only  be  entered  into 
^y  deed :  it  was  not  for  an  annuity,  which  must  be  by 
^®ed,  and  can  be  recovered  only  by  writ  of  annuity :  it 
differs  in  nothing  from  a  contract  for  wages,  upon  which 
we  employer  may  be  sued  at  every  period  when  the  wages 
are  payable.     In  Moore  v.  Lewis  (6),  it  was  held  that  an 
^nual  payment  may  be  contracted  for  by  parol :  in  Bin^ 

(«>   6  AdoL  Ss  EIL  S46.  (6)  lVentr.9,1.    Sid.4ilS. 
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1 8S9.  ningkm  v.  Wallis  (a),  the  consideration  of  the  promise 

'  which  the  Plaintiff  sued  was  an  annuity  granted  by  par 

GiBKur  ^^^  Q^  objection  was  taken  on  that  ground.     In 


East  India   v.  Dickie  {b)^  an  agreement  by  the  Defendant  to  allow 
Company.     Plaintiff  with  whom  he  cohabited,  in  case  they  sb 
separate,  an  annuity  for  her  life,  provided  she 
single,  was  held  valid.     The  bankrupt,  therefore} 
have  sued  the  company  on  this  contract,  and  if 
legislature  had  intended  that  his  pension  should  be  i 
alienable,  that  intention  would  have  been   exp 
in  33  G.  3.  c*  62. :  for  Chelsea  pensions  are  ex 
made  inalienable  by   7  6r.4.  c.  16.  s.£6.; 
pensions,  by  10  6.  4.  c.  26.  s.  3. ;  excise  pensioQ% 
7  &  8  6. 4.  c.  53.  s.  12L,   54  G.  3.  c  151. ;  and 
payt  by  7  G.  4.  c.  57.  5.  29. 

Spankie  Serjt  for  the  Defendants. 

The  allowance  made  by  the  EaU  India  Companjr  Co 
retiring  oflEicers  is  in  the  nature  of  the  half-pay  gL-^r^a 
to  officers  retiring  from  the  service  of  her  Majesty.  •  Jt 
was  always  intended,  and  always  has  been  consid^'ed*  in 
the  nature  of  a  personal  gratuity,  and  has  never 
granted,  by  deed,  or  in  any  form  indicating  that 
Defendants  meant  to  become  absolutely  and  irrevoc^rbly 
liable  to  the  payment  of  such  allowance :  the  circa^iJE'^ 
stance  of  the  allowance  never  having  been  grantacL  ^7 
deed,  shews  that  it  wfs  never  treated,  on  either  sidd 
part  of  the  contract  between  the  parties.  And 
grant  is  not  for  the  benefit  of  the  individual,  bui 
ensure  the  general  respectability  of  the  service  '^y 
enabling  an  officer  of  rank  to  support  his  station, 
society.  All  the  circumstances  must  be  taken  into 
sideration.  The  allowance  in  question  is  no  part  of  tb^ 
original  engagement ;  when  the  officer  retires,  he  makff^ 

(a)  4iB.S(  Aid.  650.  (6)  SM.^S.  463. 
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his    request;    the  company  take  it  into  consideration;        1839. 
the  resolution  follows :  the  directors  of  the  com-  " 


paTiy  are  only  the  executive  body,  and  many  of  their 

grants  are  subject  to  the  revision  of  the  court  of  pro-    East  India 

prietors.     But  if  this  were  in  any  sense  a  contract,  it     Compuiy. 

-wms  A  contract   ibr  an  annuity   which  can  only  be 

ipcanted  by  deed;   Co.  Lit.  142.  In  re  Locke  {a);  at 

all   events,  when  granted  by  a  corporation.     It  is  true 

^lat,  in  certain  excepted  cases,  such  as  those  which  have 

been  referred  to,  a  corporation  may  contract  without 

deed,  and  sue  or  be  sued  in  assumpsit ;  as,  in  order  to 

carry  on  the  business  for  which  they  have  been  created, 

or  to  appoint  inferior  officers,  such  as  a  cook,  or  the 

like;  Bac.  Abr.  Corporation^  p.  266.     But  they  cannot 

grant  an  annuity  by  parol  —  Moore  v.  Lems  was  not 

the  case  of  a  corporation  —  or  make  a  parol  demise: 

A*  ir.  Chipping  Norton,  (b)     The  33  G.  3.  c  52.  does 

Qot  nake  a  grant  without  deed  binding,  but  superadds 

^  necessity  of  confirmation  by  the  Board  of  Control. 

'^'^  6S  G.  3.  c.  155.  s.  88.  has  the  same  operation  with 

'^^ect  to  gratuities. 

X'herefore  the  company,  though  liable  in^ro  con- 
*'«»iii^,  are  not  liable  in  a  court  of  law.  And  it  is 
^^ntx^ary  to  public  policy  that  such  a  grant  should  be 
^^^>S^mble.  Half-pay  is  not  assignable;  Flarty  v. 
^-*^««3B  (c),  Lidderdale  v.  Duke  of  Montrose  (d).  Stone  v. 
'^'^fi€ierdale  {e) ;  nor  any  grant  for  public  services ; 
"^*^^*  V.  Duke  <^  Marlborough  {g) ;  nor  an  annuity  pro 
^^^^•^Hio  impendendoy  unless  the  word  assigns  be  found  in 
/^^  grant ;  MawuTs  Case,  (h)  The  mention  of  half-pay 
^  ^lie  Insolvent  Debtor's  Act,  and  of  pensions  in  the 
^^^r  acts  which  have  been  referred  to,  is  only  in  the 

(a)  2  Daw.  4*  Ry.  60S.  (e)  2  Anstr.  543. 

(6)  5  EaH,  238.  (g)  1  Swamt.  74. 

(c)  3  T.  R,  681.  (A)  7  Rtp.  112. 
(rf)  4  T.  R.  248. 
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Gibson 

V. 

East  India 
Company. 


way  of  more  abundant  caution.   There  is  no  such  clai 
in  the  Bankrupt  Act. 


MS 


Wilde  in  reply.     With  respect  to  the  form  of 
grant,  it  is  clear,  from  the  case  in  Plawdenj  181.,  do 
to  Binnington  v.  fValUst  that  a  contract  to  make 
annual  payment  may  be  valid  without  deed;  Ex 
Locke  only  decides  that  an  agreement  to  sell  an 
nuity  cannot  be  enforced  at  law  as  an  annuity, 
enrolled; — and  as  to  the  substancey — the  resolution  of 
directors  is  a  binding  contract;   the  company  ha' 
acted  on  it,  and  no  court  of  proprietors  having  si 
any  dissent     The  stat.  SS  G.  3.  c.  52.  is  a  l^islatS. 
declaration  that  the  funds  of  the  company  are 
by  such  resolution. 

Nor,  according  to  the  modern  authorities,  is  this 
case  in  which  a  corporation  can  only  contract  by 
instrument  under  seaL     The  territorial  defence  o(  Im^c^A 
is  one  of  the  purposes  for  which  the  company 
and,  according  to  Beverley  v.  Lincoln  Gas 
such   purposes   may   be  effected  without  affixing 
company's  seal  to  every  engagement     If  engagem^: 
for  soldiers'  wages  cannot  be  entered  into  without 
neither  can  engagements  for  the  salary  of  any  di 
porter,  or  captain  of  the  company's  ships. 

It  is  true  that  payments  for  continuing  duties 
continuing  services,  are  not  assignable;  but  debts 
past  services  may  be  assigned ;  Blackford  v.  Preston  ^'^*J'^ 
and  there  can  be  nothing  in  such  an  assignment  contr^^^ 
to  public  policy :  the  power  of  assignment  gives 
grantee  a  credit  which  he  would  not  possess  if  the 
were  inalienable.  The  legislature  has  dealt  with 
sions  from  the  East  India  Company  as  late  as  1  8t  9  P^i^' 
c.  110.     If  it  had  been  thought  expedient  to 


(a)  8  r.22.89. 
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ixn  inalienable,  it  would  have  been  easy  so  to  have        1839. 

^Tided  in  that  statute.  

Cur.  adv.  vult.       ^'«^ 

V, 

Ea9t  India 
TiWDAL  C.  J.     The  question  before  us  will  depend,     Company. 

^as  admitted  in  the  course  of  the  argument,  on  the 
igle  point,  whether  the  bankrupt  himself,  in  case  no 
inkruptcy  had  intervened,  could  have  maintained  an 
ttion  against  the  East  India  Company  for  the  arrears 
*  bis  pension :  for  it  is  obvious,  that  the  assignees 
uinot  have  any  right  of  action  in  this  case,  indepen- 
sntly  of  that  which  they  derive  from  or  through  the 
uikrupt  himself. 

The  general  rule  of  law  is  not  denied  on  the  part  of 
le  Plaintiffs  to  be,  that  no  action  founded  on  contract 
ui  be  maintained  against  a  corporation  aggregate,  un- 

Bs  where  such  contract  is  under  the  seal  of  the  corpor- 

• 

Hm.     Such  indeed  is  the  language  of  all  the  authori- 
^  beginning  with  those  collected  from  the  Year-books 

Bra.  Abr.  tit.  Corporations  and  Capacities^  down  to 

^  latest  of  the  present  day :  the  ground  of  that  rule, 

It  is  to  be  extracted  from  such  authorities,  being,  that 

<^  corporation  is  a  body  politic  and  invisible,  it  can 
ly  act  and  speak  by  its  common  seal ;  or,  as  it  is  said 
?uendo^  in  Rex  v.  Bi^  {a\  "  the  common  seal  is  the 
^d  and  mouth  of  the  corporation." 
fiut  on  this  general  rule,  both  in  ancient,  and  still 
^>^  frequently  and  largely  in  modern  times,  have  ex- 
^ions  been  grafted ;  so  that  it  is  now  undoubted  law, 
^^  in  very  many  cases,  actions  are  maintainable  in  our 
^**t8  upon  contracts  entered  into,  by  or  on  behalf  of 
T^rations  aggregate,  though  such  contracts  are  not 
d^r  seal.  It  is  only  necessary  to  allude  to  one  class 
^Ixese  exceptions,  determined  in  very  early  times,  which 

(a)  8  P.  Wms.  423. 
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1839.  relate  to  contracts^  either  expressly  entered  into  by 
•■■^~"  porate  bodies,  or  which  result'  firom  acts  done  by  th' 
in  matters  of  slight  importance,  of  frequent  recurren 
East  India  and  of  necessity  for  the  existence  and  carrjring  on 
Company.  ^^  corporation  itself;  such  as  the  employment  ol 
bntler  or  cook»  or  the  appointment  of  a  bailiflP  for  A 
training  beasts  damage  ieasant,  and  the  like; 
the  case  now  before  us  cannot,  upon  any  gronnd  <^ 
analogy,  be  held  to  fall  within  this  class:  but  our 
tion  must  be  more  particularly  directed  to  that 
dass  of  excepted  cases  which  has  grown  up  prindpall  j 
in  modern  times,  where  the  contract  which  has 
entered  into  is  one  of  which  the  allowance  is 
for,  or  incidental  to,  the  carrying  into  e£Ssct  the 
purposes  and  objects  for  which  the  corporation  if 
was  originally  created. 

It  is  upon  the  principle  and  reason  oq  which 
dass  of  exceptions  is  gprounded,  that  the  course  of 
ment  on  the  part  of  the  Plaintiffs  has  proceeded; 
whether  the  contract  now   under  consideration  fikllf 
within  this  exception,  or  remains  nnd^r  the  control  ^ 
'  the  general  rule  of  law,  is  the  question  before  u& 
Now,  allowing  to  this  class  of  exceptions  the 
range  to  which  it  has  ever  been  carried,  and  taking  it 
have  been  correctly  laid  down  in  the  late  case  otBaxrl^SI 
v.  Lincoln  Gas  and  Coke  Company  {a\  it  ia  this; 
when  a  company  is  instituted  for  the  purposes  oi 
such  company  may,  in  matters  of  frequent  requii 
and  of  small  amount,  make  a  valid  contract  relating  t^^ 
the  trade  which  they  carry  on,  without  affixing  the  coik 
moD  seal,  although  such  corporation  be  a  corponitii 
aggregate,  without  a  head.     As  in  the  case  last 
a  company  created  by  act  of  parliament  for  the  supplj 
of  gas  may  contract  for  gas  meters  for  the  purposes  o 

\ 

(a)  6  AM.  6f  EU.  829- 
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^^^  trader  without  seal;  and  upon  such  contract  may        1 839. 

be  held  liable  in  an  action  of  assumpsit  for  goods  s(Jd       

and  delivered.    And  again,  a  company  so  instituted  may       ^■'^v^ 
Reliable  upon  a  similar  contract  not  under  seal,  although    Eawc  Lvbia 
Ae  oootract  be  not  executed,  but  executory  only ;  as     Compaoy. 
^11  determined  in  the  case  of  Church  v.  Imperial  Gas 
I^t  Campamf  [a) ;  and  indeed  the  same  principle,  that 
^corporation  established  for  the  purpose  of  carrying 
<^  trtde  or  manufiicture  may  differ  from  other  cor- 
porate bodies,  as  to  the  power  of  contracting  in  mat- 
^  rdatii^  to  the  purposes  for  which  the  company  was 
^^nned,  seems  also  to  have  been  the  opinion  of  Lord 
fetderdifn^  as  may  be  collected  from  his  judgment  in 
^^girfan  V.  Imperial  Gas  Light  Company,  (ft)  It  becomes, 
bowe?er,  unnecessary  to  refer  to  other  cases  bearing  on 
Aus  point,  as  they  are  all  brought  in  revision  by  Mr. 
'Hfltice  Patieson^  in  giving  the  judgment  of  the  Court  of 
Queen's  Bench,  upon  the  case   to  which  reference  is 
tmt  above  made. 

In  order  to  determine,  whether  the  instructions  and 

■^Molntkm  of  the  Court  of  Directors  of  the  East  India 

Coopany  to  allow  full  pay  to  a  retired  officer,  upon  which 

^he  present  action  is  founded,  form  a  contract  which  falls 

^vithin  the  principle  of  the  exception  above  laid  down,  it 

^*iK  be  necessary  to  refer  shortly  to  the  original  form- 

■tiQD  of  the  East  India  Company,  and  the  powers  with 

^luch  It  has  been  at  different  periods  invested  by  the 

IcgiriBttire,  and  then  to  c(»i8ider  the  nature  and  object 

of  die  instructions,  and  that  resolution  founded  thereon. 

IWstat.  9&  10  JV.  S.  c.  44.,  and  the  charter  of  in- 

^^'■poration  granted  by  the  King  under  the  powers  of 

"tt  act,  form  the  foundation  of  the  privileges  of  the 

''^^"oot  united  East  India  Company.    And  from  the 

/^mions  made  by  that  statute  it  is  evident,  that  the 

Ca)  6  Adok  S^  EU.  846.  (6)  3  Barn.  ^  AM.  131 . 
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1 839.        company  was  established,  originally  and  in  the 
■  instance,  for  the  purposes  of  trade  ofify;  namely  of 

Gibson       clusively  trafficking  and  using  the  trade  of  m 

East  India    ^  ^"^  ^^^™  ^^®  ^^^  Indies^  and  in  all  places  betir^ 
Company,     the  Cape  of  Good  Hope,  and  the  Straights  % 

and  with  no  other  object  or  design.   But,  without  adr-  ^^  at 

ing  to  various  enlargements  by  the  l^islature  ia8i.^b-       I" 

sequent  reigns,  of  the  term  for  which  the  charter 


it 


originally  granted,  it  will  be  sufficient  for  the  ,  .^^ 

purpose  to  observe,  that  about  the  commencement         ^         m^ 


\^:^ 


the  reign  of  George  III.,  a  question  arose  between  _       ^ 
government  and  the  East  India  Companyi  as  to  the  diii^ ^  ^j\ 
set  up  by  the  latter,  to  the  possession  of  the  territorii^^   ^  .  % 
acquisitions  in  Indian  which  had  been  made  by  them;^  .<^i^ 
claim  inconsistent  with  the  general  principle  prevailing^^    ^t!^ 
in  the  law,  both  of  this  and  other  states,  namely,  that  ^^CS^ 
all  conquests  made  by  subjects  must  necessarily  belong  '^  ^-A^ 
to  the  Crown.    And  in  consequence  of  this  contentioo     ^  ^%^^ 
an  agreement  was  entered  into  between  the  company      '^  ^%^^ 
and  the  public,  ^'  that  the  territorial  acquisitions  and  «c  ^ 


revenues  lately  acquired  in  the  East  Indies^  should  xe-  ^^^ 

main  in  possession  of  the  company,  and  their  sucoe^ors        ^^  rjc 
during  the  term  therein  mentioned ;  an  agreement  which  g^ 

was  carried  into  effect  by  the  stat.  7  G.  S.  c.  57.    The        ^ 
term  therein  mentioned  was  afterwards  enlarged,  and        *\ 
the  possession  and  government  of  the  territorial  aoqui-        ^^ 
sitions  continued  in  the  said  united  company  by  subse- 
quent acts  of  the  legislature,  down  to  the  present  time;       «  ^     ' 
without  prejudice,  however,  as  declared  by  the  preanible      ^*^^ 
to  the  statute  of  the  53  G.  S.  c.  155.  5.61.  to  the  un-     — M^^^' 
doubted  sovereignty  of  the  Crown  of  the  United  King-    ^^1S>  ^^ 
dom  of  Great  Britain  and  Irelandy  in  and  over  the  same^  ^^^^ 
or  to  any  claim  of  the  said  united  company  to  any  rigbts^^s;^«fis 
franchises,  or  immunities." 

Upon  this  legislative  authority,  subject,  however,  t9-^       to 
such  control  of  the  Crown  as  is  provided  by  severcz^  "X'  :ral 
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statutes,  does  the  right  of  the  company  to  the  posses-       1839. 

non  and  government  of  the  territories  acquired  in  the       

East  Indies  depend ;   and   from  the   same  legislative       Gibson 
aathority,  without  referring  to  many  express  provisions   £^^g^  India 
in  subsequent  statutes,  it  is  manifest  that  the  East  India     Company. 
Company  have  been  invested  with  powers  and  privileges 
of  a  twofold  nature,  perfectly  distinct  from  each  other ; 
namely,  powers  to  carry  on  trade  as  merchants,  and 
(subject  only  to  the  prerogative  of  the  Crown  to  be  ex- 
ercised by  the  Board  of  Commissioners  for  the  affairs  of 
India)  power  to  acquh-e,  and  retain,  and  govern  terri- 
tory, to  raise  and  maintain  armed  forces  by  sea  and 
land,  and  to  make  peace  or  war  with  the  native  powers 
of  India. 

Now,  upon  the  first  view  of  the  resolution  to  allow 
this  pension,  it  is  obvious  that  it  could  have  no  connec- 
tion whatever  with  the  condition  or  powers  of  the  com- 
ply, as  a  trading  community ;  and,  consequently,  that 
the  exception  which  has  been  established  as  to  contracts 
entered  into  by  corporations  instituted  for  the  purposes 
^  trade,  in  matters  relating  to  trade,  of  daily  occur- 
'^ce  and  slight  importance,  cannot,  upon  any  reason- 
Ale  construction,  be  held  to  comprehend  it.     If  this 
allowance  of  a  retiring  pension  is  to  be  considered  as 
^  contract  in  the  legal  sense  of  that  word,  it  was  a  con- 
tract made  by  the  company  in  its  political  character  as 
governors,  not  in  their  trading  character  as  merchants. 
It  related  to  the  territorial  and  political  branch,  as  dis- 
^nguished  from  the  commercial   branch  of  the  com- 
pany's affairs;  (see  53  G.  3.  c.  155.  s.  64.),  and  all  pay- 
"nents  under  it  would  be  chargeable  upon  the  territorial 
revenues  only ;  (see  3  &  4  JF.  4.  c.  85.  s.  9.).     The  re- 
flation, however,  is  a  general  regulation,  affecting  the 
^hole  of  the  army,  not  a  separate  coi  tract  with  any 
''^dividual  oflScer ;  and  although  it  may  differ,  in  some 
Particulars,  from  a  grant  of  half  pay  by  the  Crown  to 
^oi«  V.  T 
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the  officers  of  the  army  or  navy,  upon  their  retiremen 
from  actual  service,  yet  it  bears  a  much  stronger 
logy  to  it  in  the  mode  of  its  being  granted,  and  in  th 
consequences  attending  it,  than  to  any  contract*     No 
it  is  clear  that  no  action  could  be  supported  against  an 
one  to  recover  the  arrears  of  half  pay  granted  by  th 
Crown,  at  least  unless  the  money  has  been  specificall 
appropriated  by  the  government,  and   placed  in   th^ 
hands  of  the  paymaster  or  agent  to  the  account  of  th» 
particular  officer ;  and  there  is  no  ground  upon  gene 
principle  to  bold  that  an  action  could  be  maintain 
against  any  one,  unless  under  the  same  circumstan^ 
in  the  present  case. 

It  was,  indeed,  strongly  argued  at  the  Bar,  that 
the  resolution  under  which  the  retiring  pensions 
paid  has  been  sanctioned  by  the  Commbsioners  for 
affiiirs  of  India^  it  has  by  such  approval  become  obli 
tory  on  the  company,  and  in  the  nature  of  a  contr 
but  we  think  there  is  no  ground  for  giving  such  o\ 
ation  to  the  act     The  object  of  the  statute  (SS  G^^^ 
c.  53.)  was  that  of  creating  a  board  of  commissioners 
superintend,  direct,  and   control  the  acts,  operatic^fl 
and  concerns  relating  to  the  civil  and  military  goves: 
ment  or  revenues   of  the  company's    territories 
acquisitions  in  the  East  Indies  ;  to  make  the  approva 
the  board  essential  before  instructions  are  sent  out^ 
not  to  give  additional  force  or  legal  obligation  to 
resolution  itself  beyond  that  which  it  originally 
sessed. 

Tlie  grant  in  question,  therefore,  appears  to  um 
range  itself  under  that  class  of  obligations  whicb. 
described  by  jurists  as  imperfect  obligations;  obligatL 
which  want  the  **  vinadum  juris^*^  although  bindinj^ 
moral  equity  and  conscience ;  to  be  a  grant  which 
East  India  Company,  as  governors,  are  bound  in 
conscientia  to  make  good^  but  of  which  the 
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is        '^o  be  sought  for  by  petition,  memorial,  or  remon-       1839. 
stwr^m^wncef  not  by  action  in  a  court  of  law. 

[^Vfjlany  grounds  of  inexpediency  in  allowing  a  claim  of 

thm^        present  description  to  be  recoverable  in  a  court  of   s^st  India 

b^^-^v^     Teadily  suggest  themselves.     If  the  retired  pension     Company, 

w'lii.i^^h  is  given  for  former  services  can  be  recovered  by 

m,  why  should   not  the  pay  and   allowances  for 

il  service  be  equally  so  during  their  continuance  ? 

yet  how  frequently  is  it  not  only  expedient,  but 

^"S^>lutely  necessary,  that  military  pay  should  be  sus- 

and  kept  in  arrear  beyond  the  day  when  it 

*mes  due,  and  until  the  service,  in  respect  of  which 

It   ms    earned,  has  been  entirely  completed  ?     Not  to  raen- 

^^^^'^    the  expense  and  inconvenience  which  must  arise  if 

^  ^^it  might  be  instituted  by  each  individual  officer,  and 

^■^^     prejudice  which   such  litigation  would  necessarily 

^*^*^^sion  to  the  military  service.     But  if  the  allowance 

^»  tliis  pension  will  furnish  a  ground  of  action  against 

^^  company,  no  legal  distinction  can  be  assigned  why 

^  grant  of  pay  during  actual  service,  which  is  autho- 

''^•^ci  by  general  orders  founded  on  resolutions  of  the 

^^'^ctors,  confirmed  in  the  same  manner  by  the  board 

^^  Commissioners,  should  not  be  equally  the  ground  of 

^*^  action  at  law. 

It  is  enough,  however,  to  say,  that  though  the  com- 
pany undoubtedly  might,  if  they  had  thought  proper, 
■^^  Ve  made  a  grant  under  their  common  seal  for  the  pay- 
''^^it  of  this  pension,  by  which  they  would  have  rendered 
^^rnselves  liable  to  an  action  in  a  court  of  law,  yet  tJiey 
iav«  not  so  done :  and  it  appears  to  us,  that  this  grant, 
not  under  seal,  does  not  fall  within  the  reason  or  prin- 
ciple of  the  exception  which  has  been  above  adverted 
to  ;  and,  consequently,  that  it  must  be  governed  by  the 
general  rule  of  law,  that  a  corporation  aggregate  cannot 
\)t  sued  upon  a  contract  not  being  under  their  common 
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We  therefore  think  the  bankrupt  himself  could  noi 

have  had  a  right  of  action  against  the  company ;  an< 

Gibson       ^y^^^  consequently,  no   such  right  has   passed  to  his; 
£a8t  India    assignees,  and  therefore  we  give  judgment  of 
Company.  Nonsuil 


Jan,  1 7, 


Abernethy  and  Another  v.  Paton. 


Plaintiffs 
signed  judg« 
ment  and 
taxed  costs  on 
the  l6th  of 
July :  at  that 
time  certain 
costs  were  due 
to  Defendant^ 
on  a  rule  of 
Plaintiffs 
which  had 
been  dis- 
charged :  De- 
fendant, to 
avoid  execu- 
tion^ paid 
debt  and 
costs  in  the 
action,  insist- 
ing that  he 
was  entitled 
to  set  off  the 
costs  of  the 
rule  dis- 
charged, but 
not  making 
any  formal 
demand : 
upon  motion^ 
afterwards, 
the  Court 
directed 
Plaintiffs  to 
pay  those 
costs. 


nnHE  Plaintiffs  signed  judgment  for  want  of  a  pi 

on  the  13th  of  July  last,  and  taxed  costs  on  th 
16th. 

On  the  14th  of  June  the  Defendant  had 
with  costs  a  rule  of  the  Plaintiffs.     The  Defendant 
costs  were  taxed  at  14/.  6s.  6d.f  which  was  never  paii 
except  3/.  7s.  8(/.,  the  costs  of  a  former  judgment,  whic 
the  Defendant  had  succeeded  in  setting  aside  for  ir; 
gularity. 

There  being  some  question  whether  or  not  the 
fendant  was  entitled  to  set  off  the   14/.  6s.  6dL  agains 
the  Plaintiffs'  costs  of  the  action,  the  Defendant's  ar 
torney  intimated  that  he  expected  to  have  them  set  o: 
but  made  no  formal  demand  of  them  when  the  Plainti 
costs  were  taxed  on  the  16th  of  July  ;  and  afterward 
to   avoid   an  execution,  paid  the  Plaintiffs'  debt  a: 
costs,  without  obtaining  any  set-off,  but  insisting  that 
was  entitled  to  it. 

However,  on  the  9th  of  July  he  had  taken  out  a  su 
mons  for  setting  off  the  14/.  6s.  6d.y  which  summo 
in  consequence  of  some  misunderstanding  with 
Plaintiffs'  attorney,  he  abstained  to  act  upon,  and 
the  10th  it  was  discharged  by  an  order  of  a  Judge 
chambers.  On  the  1 1th  the  Defendant  took  out  a  su 
mons  to  rescind  this  order^  but  was  unable  to 
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i  hearingi  as  the  learned  Judge  was  about  to  leave        1839. 

London  for  the  circuit.  

On  the  1 3th  of  November  last,  Abernbthy 


V. 

Faton. 


W.  H.  Watson  obtained  a  rule  nisi  to  deduct  the 
14/.  6s.  6d.  from  the  Plaintiffs'  costs  of  the  action^  and 
For  the  Flaintifis  to  pay  all  costs  incurred  subsequently 
to  the  1 4th  of  July,  — James  v.  Raggett  (a),  —  together 
R'ith  the  costs  of  that  application. 

ffilde  Serjt.,  who  shewed  cause^  contended,  that  if 
the  costs  in  question  could  have  been  set  off  against 
he  Plaintiffs'  costs  of  the  action,  the  Defendant  should 
tave  made  his  application  when  the  costs  of  the  action 
rare  taxed  on  the  16th  of  July:  it  was  too  late  to 
pply  after  the  long  vacation  and  nearly  a  fortnight 
f  Michaelmas  term  had  elapsed.  At  all  events,  as 
/.  7s.  Sd.  out  of  the  14/.  6s.  6d.  had  been  paid,  the 
defendant  had  now  claimed  too  much,  and  therefore 
lust  pay  the  costs  of  the  present  rule. 

W»  H.  Watson  having  been  heard  this  term  in  support 
if  the  rule,  the  Court  took  time  to  look  into  the  affi* 
lavits ;  and  now 

TiNDAL  C.  J.  said,  —  On  the  14th  of  June  1838  a 
Tule  obtained  by  the  Plaintiffs  to  open  a  prior  rule  was 
lischarged  with  costs,  to  be  paid  by  the  Plaintiffs. 

The  costs  were  taxed  at  lU.6s.6d.\  which  costs 
liave  never  been  paid,  except  3/.  75.  8(/.,  the  costs  of  a 
judgment  which  the  Defendant  obtained  an  order  to 
set  aside. 

In  some  way  or  other  the  Defendant  has  a  right  to 
these  costs. 

(a)  2  JS.  4-  Aid.  776. 
T  3 
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18S9.  On  the  other  hand,  judgment  was  regularly  signed  by 

— —       the  Plaintiffs  for  want  of  a  plea  on  the  13th  of  July,  and 
Abernethy    ^jjg  ^Qg^g  thereon  taxed  on  the  1 6th, ' 

Paton.  ^^  formal  or  regular  demand  of  the  14/.  65.  6dU  was 

ever  made  by  the  Defendant  on  the  Plaintiffs ;  but  the 
Defendant  always  insisted  on  his  right  to  set  them  off 
against  the  Plaintiffs'  costs  of  the  action,  which  the 
Plaintiffs*  attorney  resisted,  or  at  least  never  acquiesed 
in,  though  he  knew  it  to  be  claimed ;  and  the  Defend- 
ant's attorney  to  avoid  an  execution  paid  the  debt  and 
costs  to  the  Plaintiffs :  and  he  now  applies  to  the  Court 
to  deduct  his  costs  of  the  rule  from  the  Defendant's 
costs  of  the  action,  and  that  the  Plaintiffs  should  pay  all 
his  costs  from  the  14th  of  July^  and  the  costs  of  this 
application. 

The  costs  of  the  rule  are  clearly  due,  and  ought 
be  paid. 

We  cannot  help  thinking  both  parties  in  fault ;  tb 
Plaintiffs,  because  knowing  of  this  cross  demand,  an 
that  it  was  insisted  on,  they  did  not  at  once  consent  thai 
it  should  be  deducted ;  the  Defendant,  because  he  neve 
made  a  direct  demand  :  he  asked  for  more  than  he  h 
a  right  to  receive,  and  brought  the  party  into  Cou 
upon  this  rather  informal  motion.     The  rule  therefo: 
must  be  absolute  for  the  payment  by  the  Plaintifls  o: 
their  attorney  for  what  remains  due  of  the  costs  of  th 
rule,  but  witliout  costs. 

Rule  absolute  accordingly. 


S  VICTORIA.  279 

1889. 


Norman  v.  Winter.  Jan.  si. 

^pHE  original  summons  in  this  cause  was  issued  on  1.  Where^ 

5th  oi  April  1837,  and  returned  on  the  1st  oi  Sep-  ^^^°^f  ab^e 
^^^miber  in  the  same  year.  could  not  be 

An  alia$  was  issued  on  the  1st  of  September  1837,  discovered  at 
mni,  returned,  according  to  the  statement  of  the  Plain-  issuing  a  writ 
laff,  on  the  30th  of  January ^  according  to  that  of  the  of  summons. 

Defendant,  on  the  6th  of  February  1838.  "^^'^^  *^*?  '^\ 

^  ^  was  sufficient 

A  jiuries  was  issued  on  the  29th  oi  January^  and  re-  to  describe 
burned  and  filed  on  the  27th  of  June.  her,  as  of  her 

last  known 

And  in  addition  to  these,  an  alias  pluries  writ  was    j^^^  ^^ 
Lssued  on  the  27th  of  Juncy  and  was  not  returned  in  abode. 
Jiichaelmas  term,  1838.  ,^;  ^l  ^^^*^ 

^  ^  .  of  the  Court 

There  were  also  three  writs  of  distringas  issued.  The  or  a  Judge,  a 
tfnit  on  the  1st  of  March  1838,  pursuant  to  a  rule  of  ^"t  of  a/to* 

,      ^,        _  ,.  ,  or  pluries 

the  31st  January  precedmg,  to  compel  appearance  to  summons  or 

iht  pluries  summons.   This  distringas^  returnable  on  the  a  distringas 

16th  oi  April,  was  returned  and  filed  on  the  1st  oi  May.  th^feon,  may 
-^  .  ,  be  issued  and 

But  on  the  2d  of  June  the  Plaintiff  obtained  leave  to  bear  testey 

quash  his  own  writ  of  distringas  to  compel  appearance,  ^^^^  the 

and  issued  another  for  outlawry  for  non-appearance  to  ^£.  summons 

the  alias  summons  of  the  1st  of  September.    This  second  has  expired. 

writ  of  distringas  issued  on  the  7th  of  June,  under  the     ,  ^\       ^"^* 

^  pluries  to 

rule  of  the  2d  and  was  returnable  on  the  2d  of  November,  compel  ap- 
The  third  distringas  issued  on   the  25th  of  October^  pearance 
tested  on  the  7th  of  June,  for  the  purpose  of  proceed-  ^^^^  ^  ^^^^ 
ing  to  outlawry  on  the  alias  writ  of  summons  of  the  1st  tringas  had 

of  September  1837.  been  obtained 

-^  .  ,  for  the  pur- 

The   first   writ  of  distringas  was   quashed   on   the  pose  of  pro- 

PlaintiflF's  own  motion^   as  irregular  for  having  been  ceedlng  to 

outlawry,  was 
'eld  available  notwithstanding  such  distrin^s,  the  distringas  never  having  been 
•cted  on  or  delivered  to  the  sheriff. 
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issued  on  the  31st  of  January  to  compel  appearance 
apluries  summons  tested  only  two  days  before. 

The  second  writ  of  distringas  was  never  acted 
for  though  returnable  on  the  2d  of  Naoembery  it  was 
taken  to  the  sheriff  till  the  25th  of  October,  when  th< 
were  not  fifteen  days,  as  there  ought  to  have  been, 
tween  the  delivery  to  the  sheriff  and  the  return. 

The  third  was  issued  without  any  new  autho: 
from  the  Court  or  a  Judge,  on  a  pnecipe  subscribed 
"%  Judges  order  fled  1th  June  1838''— though 
such  order  was  ever  made. 

The  action  was  brought  on  certain  promissory  no 
signed  by  the  Defendant,  and  the  place  of  her 
posed   residence  specified  in   the  writs   of  summ< 
agreed  with  the  place  at  which  the  promissory  no 
were  dated :  the  Defendant  ceased  to  reside  in 
place  —  Russell  Square  —  in  1833.    The  Plaintiff  m 
several  enquiries  for  her  without  success,  and  it  did 
appear  that  any  other  place  of  her  residence  was  bro 
home  to  the  actual  knowledge  of  the  Plaintiff  before 
several  writs  issued. 


«JC) 


-XA 


W.  H.  Watson,  on  the  5th  of  Naoewher  last,  obtaiis 
a  rule  nisi  to  set  aside  the  several  writs  of  sumrao 
alias,  and  pluries  summons,  and  also  the  writs  of 
tringas,  with  costs;  on  the  ground,   1.  that  the 
fendant's  residence  was  misdescribed ;  for  after  1^ 
her  supposed  residence  could  not  be  Russell 
Roberts  v.  Wedderbume  (a),  Rolfe  v.  Swann  (ft) :  2. 
the  pluries  writ  of  summons  was  issued  before  the  a^* 
was  returned ;  3.  that  the  alias  and  pluries  were  i 
and  bore  teste,  after  the  previous  writs  of  summons 
been  allowed  to  expire ;  Lemon  v.  Lemon  {c),  Abbot 


I 


a)  1  New  Ca^eSy  4. 
h)  1  Meet.  Sf  W.  305. 


(e)  2  SeoU,  506. 


'^: 
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y{a)f  Sefwell  v.  Brawn  {b) ;  4.  that  the  alias  pluries 
mons  was  taken  out  concurrently  with  a  distringas 
ed  in  pursuance  of  a  rule  of  Court ;  and  though  a 
ringas  might  be  issued  in  continuation  of  a  writ  of 
imonsy  it  could  not  be  issued  concurrently  with  it : 
y  V.  Yaude  {c) ;  5.  that  the  second  writ  of  distringas 
unavailable,  not  having  been  delivered  to  the  sheriff 
vrithin  fifteen  days  of  the  day  of  its  return ;  2  )^  4. 
h  5.  5. ;  and  6.  that  the  third  distritigas  was  void, 
aving  been  issued  without  authority. 


18S9. 
Norman 

V. 
WnfTKB. 


'^ilde  Serjt  shewed  cause. 

As  the  Plaintiff  could  not  discover  the  Defendant's 
d  residence,  he  was  justified  in  describing  her  as 
le  place  mentioned  in  her  promissory  notes ;  that 
lier  last  known  place  of  abode ;  and  the  Plaintiff 
d  not  have  been  warranted  in  naming  at  random 
ber  place  as  her  supposed  residence ;  Welsh  v. 
^Jard  {d)f  Hill  v.  Harvey  (^),  Bolfe  v.  Swain  (g), 
gkt  V.  Warren.  (A)  In  Ward  v.  Watt  (i),  and  Mar-- 
*n  V.  Tugghe  {k)^  the  address  of  the  defendant  was 
ted  altogether.  In  Btiffle  v.  Jackson  (/),  the  affi- 
t  stated  one  residence  and  the  writ  another.  In 
^e  V.  Palmer  (m),  the  writ  was  set  aside  because  the 
iff  might  have  been  liable  for  an  escape.  And,  in 
ton  V.  Berens  (n),  the  objection  was  the  omission  of 
letter  /  in  Middlesex. 

.  There  is  nothing  in  the  statute  or  the  new  rules 
:Ji  prescribes  that  a  first  writ  must  be  returned  and 
I  before  a  second  is  issued.  It  need  not  be  done 
^t  for  the  purpose  of  preventing  the  effect  of  the 


\)  S  New  Cam,  478.  ^ Scott ,  456. 

^)  1  Hodges,  317. 

0  2Jlfeff«.  4-  YT.  188. 

I)  2  Bowl.  49s. 

i)  2  Cr.  M.  ^  R.  307. 

0  5  Dowl.  106. 


(h)  S  M.  Ss  Scottf  163. 
(t)   5  Dowl.  94. 

k)  Id.  9. 

I)   2Dowl.505. 
(m)  9B.SfC.  153. 
(n)  3  Dowl.  258. 
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1889«       statute  of  limitationsi  which  has  not  been  pleaded  hei 
Gregory  s.  Des  Anges  (a),  Nicholson  v.  Home.  (4) 
3.  The  PJaintifF's  right  to  continue  writs  of  sanuaovis 
WiNTHB.     by  alias  and  pluries^  and  to  issue  writs  of  distritagr^s 
thereon,  is  not  confined  to  the  period  during  which  ^he 
summons  is  in  force ;  for  the  process  of  distringas  is 
only  to  enforce  appearance,  and  cannot  be  resorted     -to 
during  the  currency  of  a  writ  of  summons,  as  the  party 
may  appear  at  any  time  before  the  return.     The  <f;c> 
tringas,  therefore,  might  properly  issue  after  the  lapse 
of  four  months  from  the  teste  of  the  writ  of  summox^fts. 
It  is  only  when  it  is  to  be  used  as  a  bar  to  the  statute    «f 
limitations,  and  by  way  of  a  continuance,  that  the  42»- 
tringas  should  issue  within   the  four  months,  und«r 
2  W.  4.  c.  39.  5. 10.   The  point  was  very  little  consider*^ 
in  Lemon  v.  Lemon  ;  and  Abbotts  v.  Kelhf  was  decided   ^m 
the  authority  of  that  case.    SevoeU  v.  Brawn  is  the  saxais 
case  as  Abbotts  v.  Kelly^  under  another  name. 

4.  As  the  Plaintiff  never  acted  on  the  distringas  of 
the  7th  of  June,  the  alias  pluries  writ  of  summons  ^ 
the  27th  of  June  might  be  considered  to  stand  by  itseB  f. 

5.  The  third  writ  of  distringas  was  in  effect  the  sa^^^ 
proceeding  as  the  second,  and  may  be  said  to  h^^^ 
issued  on  the  same  authority,  the  second  having 
delivered  to  the  sheriff  too  late  in  point  of  strict 
tice.  The  Plaintiff,  therefore,  ought  to  be  permitted  ^ 
amend  the  third  writ  of  distringas  by  altering  the  t^^^ 
from  the  7th  ofjufie  to  the  25th  of  October;  ByJieU^  ^* 
Street  (c),  Lakin  v.  Watson,  (rf) 

W.  H.  Watson^  in  support  of  the  rule,  relied  ^^ 
Lemon  v.  Lemon  and  Abbotts  v.  Kelly^  as  deciding  tl*** 
the  writs  of  distringas  were  unavailing  when  issued 

(a)  S  New  Cases,  S5.  (c)  10  Bing.  28. 

(b)  2  Cr.  Sf  M.  469.  \d)  ZCr.S^M.  685. 
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xpiration  of  the  writ  of  summons ;  and  contended 
the  Plaintiff  having  elected  to  proceed  by  distringas 
be  7th  of  June^  could  not  afterwards,  on  the  27th, 
t  to  a  writ  of  alias  pluries. 

Cur.  adv.  vuU. 
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:ndal  C.  J.  The  rule  which  has  been  obtained  by 
Defendant  in  this  case,  calls  upon  the  Plaintiff  to 

cause,  why  the  several  writs  of  summons,  alias^ 
ituries  summons,  and  three  writs  of  distringas  issued 
lis  cause,  should  not  be  set  aside  for  irregularity 

costs.  And,  in  order  to  see  the  nature  of  the 
ularity  complained  of,  it  will  be  necessary  to  state 
ly  the  particulars  of  each. 

le  original  summons  was  issued  on  the  5th  of  April 
,  and  returned  on  the  1st  of  September  of  the  same 

16  alias  was  issued  on  the  1st  of  September  1837f 
returned,  according  to  the  statement  of  the  Plaintiff, 
le  80th  of  January ;  according  to  that  of  the  De« 
iDt,  on  the  6th  oi  February  1838. 
he  pluries  was  issued  on  the  29th  of  January^  and 
med  and  filed  on  the  27th  oijune. 
nd  in  addition  to  these,  an  alias  pluries  writ  has 
issued  on  the  27th  ofjune,  which  has  not  been  yet 
med. 

bere  have  also  been  three  writs  of  distringas  issued, 
be  first  on  the  1st  of  March  1838,  pursuant  to  a 
of  the  31st  of  January  preceding,  for  non-appear- 
to  the  pluries  summons,  and  returnable  on  the  16th 
iril.   This  writ  was  returned  and  filed  on  the  1st  of 

It  on  the  2d  of  June  the  Plaintiff  applied  to  quash 
iwn  writ  of  distringas  for  appearance,  and  issued 
ler  for  outlawry  for  non-appearance  to  the  alias 
moni  of  the  1st  of  September. 
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This  second  writ  of  distringcLS  issued  accordingly  on 
the  7th  of  June^  under  the  rule  of  the  2d ;  returnable 
on  the  2d  of  November  for  non-appearance  to  the  oUiMS 
summons  of  the  1st  o(  September. 

The  third  distringas  issued  on  the  25th  of  Odobrr'^ 
tested  on  the  7th  oijune^  for  the  purpose  of  proceeding 
to  outlawry  on  the  aliens  writ  of  summons  of  the  1st  of 
September  1837^  without  any  further  rule  or  order. 

It  may  be  convenient  to  consider,  in  the  first  plte^ 
the  objections  which  have  been  raised  against  the 
gularity  of  the  writs  of  distringas  ;  because  the  dispo 
ingof  the  legality  or  regularity  of  these  writs  very  mi 
clears  the  way  to  the  consideration  of  the  writs  of 
mons,  and  the  several  objections  thereto. 

Now  the  first  distringas  having  been  quashed  by 
Court,  on  the  Plaintifi*'s  own  motion,  by  rule  of  the 
of  June^  upon  the  ground,  as  it  would  seem,  of  i 
larity,  (having  been  issued  by  virtue  of  a  rule  of  the  3 L 
of  January  f  for  non-appearance  to  the  pluries  summons-  ^ 
tested  only  on  the  29th  of  January f)  may,  as  it  appea^  '^■ 
to  us,  be  considered  as  if  it  had  never  existed,  and 
altogether  laid  out  of  the  case. 

The  second  writ  of  distringas^  which  issued  on 
7th  of  June^  pursuant  to  the  rule  of  the  2d  of  June^  w 
perfectly  regular;    but  this  writ  having  been 
returnable  on  the  2d  of  November^  and  retained  by 
Plaintiff's  attorney,  and  not  taken  to  the  sheriff  on 
the  25th  of  October^  became  useless,  in  consequence 
there  not  being  fifteen  days,  as  required  by  the  statu' 
between  that  day  and  the  day  of  the  returns.     Wb. 
effect  the  writ  thus  sued  out,  but  not  acted  upon,  oug 
to  have  upon  the  Plaintiff's  proceedings  by  writs 
summons,  taken  out,  or  intended  to  be  taken  out, 
continuation  of  each  other,  we  will  afterwards 
to  consider. 

The  third  distringas  for  the  purpose  of  outlawry, 
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on  the  25th  of  October^  and  made  returnable  on 
the  12th  of  November^  for  the  purpose  of  supplying  the 
place  of  the  second  distringas,  which  had  become  un- 
irailable.  This  distringas  was  issued  without  any  new 
uitbority  from  the  Court  or  Judge,  and  whilst  the 
rrit  issued  pursuant  to  the  rule  of  2d  of  June  was  still 
n  existence.  Moreover  it  was  issued  on  a  preecipe 
ubficribed  <<by  Judge's  order  filed  7th  of  June  1838;" 
bough  no  such  order  was  ever  in  fact  made.  The 
gustence  of  this  writ  was  not  discovered  till  the  3d  of 
Wdfoember  1838  ;  and  the  motion  to  set  it  aside,  to- 
getlier  with  all  the  other  writs,  was  made  on  the  5th  ; 
and  the  issuing  of  this  writ  being  wholly  unwarranted 
by  any  authority,  if  it  is  not  to  be  considered  as  a  mere 
nullity,  we  think  must  be  set  aside.  There  remains, 
therefore,  only  the  second  distringas,  which,  as  we  be- 
fore observed,  is  subject  to  future  consideration. 

Vow  the  objections  to  the  writs  of  summons  are 
^cse.  First,  it  is  objected  to  all  of  them  that  the  De- 
fendant's place  of  residence,  or  supposed  residence,  is 
™8described.  It  appears,  however,  that  the  place  of 
"^  supposed  residence  mentioned  in  these  writs  agrees 
^tth  the  place  at  which  the  promissory  notes  are  dated 
''Poa  which  the  action  is  brought,  and  which  was  once 
^^  place  of  the  Defendant's  true  residence ;  and  though 
^  ^as  also  stated  that  she  ceased  to  reside  there  in  1833, 

does  not  appear  that  any  other  place  of  her  residence 
^^^  brought  home  to  the  actual  knowledge  of  the 
^*^ntiff  before  these  writs  respectively  were  issued. 

^Ve  think,  therefore,  that  the  Plaintiff  was  authorised 
^  ^eat  the  place  mentioned  in  the  promissory  notes  as 
^  Supposed  residence  of  the  Defendant. 

-^  second  objection  has  been  made  to  the  pluries  writ 

^t^^mmons  because  it  was  issued  before  the  alias  was 
^^med.     The  original  writ  was  returned   and  filed 
^re  the  alias  was  issued ;  and  the  pluries  was  issued 
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1839.        within  a  month  after  the  expiration  of  four  months  frc 

*  the  teste  of  the  alias,     A  question  therefore  arises,  wl 

NoRiiAN      ^jjgj.  j^  jj  material  m  order  that  this  writ  should  be 

WiNTEB.      continuation  of  the  aliaSf  that  the  alias  should  have  be 

returned  or  not.      But  as  this  is  a  point  which  mi 

if  it  becomes  necessary,  be  determined  in  a  moresolei 

manner  by  putting  the  several  writs  of  summons  on  I 

record,   we  forbear,  at  present,  from  expressing  § 

opinion  thereon.     Another  objection  has  been  raised 

to  the  regularity  of  the  alias  and  pluries  writs  of  su 

mons ;  that  thev  were  issued  and  bear  teste  after  t 

previous  writs  of  summons,  of  which  they  were  intmd 

to  be  a  continuation,  had  been  suffered  to  expire.    1 

notwithstanding  the  cases,  which   have  been  cited 

which  this  Court  refused  to  allow  the  issue  of  writs 

distringas  after  the  lapse  of  four  months  from  the  tt 

of  the  summons,  we  think,  upon  reconsideration,  thatt 

Plaintiff's  right  to  continue  writs  of  summons  by  al 

\  and  pluriesy  and  to  issue  writs  of  distringas  thereop 

'by  leave  of  the  C!ourt  or  a  Judge,  is  not  confined  to  t 

period  during  which  the  summons  is  in  force.     It  is  i 

necessary,  in  the  present  case,  to  determine  the  exti 

of  time  within  which  this  right  may  be  exercised ;  t 

writs  in  question  having  been  issued  within  one  mot 

from  the  expiration  of  the  preceding  writs. 

It  is  further  objected,  that  as  this  alias  pluries  v 
taken  out,  while  a  distringas  for  the  purpose  of  pi 
ceeding  to  outlawry,  which  had  regularly  issued  in  pi 
suance  of  a  rule  of  Court  was  actually  current  and 
force,  such  writ  of  summons  is  irregular,  and  ought 
be  set  aside :  and  there  may  seem  to  be  some  difficu 
in  maintaining  that  a  party  who  by  leave  of  the  Coi 
has  been  permitted  to  quash  his  own  process  to  com] 
appearance,  for  the  purpose  of  taking  out  process 
outlawry,  and  has  actually  issued  process  of  outlaw 
pursuant  to  the  authority  granted  to  him,  can  regulai 
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resort  to  process  to  compel  appearance  in  continuation 
oC  the  course  of  proceeding  which  he  has  had  leave  to 
abandon,  and  carry  on  simultaneously  process  to  compel 
appearance,  and  process  to  outlawry. 

Bac  we  think  it  would  be  imposing  upon  a  party  who 
issues  process  too  strict  a  rule  of  practice,  to  deter- 
taiiie  that  the  issuing  of  the  second  writ  of  distringas 
on  the  7th  of  JunCf  which  was  never  delivered  to  the 
iberiff,  and  upon  which  no  proceedings  whatever  were 
taken,  but  which  was  altogether  abandoned  by  the  Plain- 
tf  himself,  should  be  considered  as  an  existing  writ,  for 
IB  other  purpose  than  that  of  preventing  the  Plaintiff 
fiom  continuing  his  writs  of  summons ;  and  at  all  events 
VI  think  this  second  writ  Qf  distringas  ought  to  be  set 
ttide  as  the  Defendant  has  moved  that  it  should  be. 

The  consequence  is  that  all  the  writs  of  summons  re* 
iBain  in  force,  and  all  the  writs  of  distringas  are  to  be 
Mt  aside. 

And  we  think  there  are  circumstances  in  this  case 
tUeh  make  it  unadvisable  to  give  the  costs  to  either 
party,  but  that  they  should  be  costs  in  the  cause ;  the 
ftfcndant's  rule  being  made  absolute  as  to  part,  and 
4e  PhuntiflF's  cross  rule  to  amend  the  teste  of  the  writ 
rf  distringas  which  issued  on  the  25th  day  of  October 
last,  being  discharged,  as  the  distringas  was  issued  al- 
^ifether  without  any  authority. 
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Baxter  and  Another  t;.  Hozier. 


A  plea  of 
pUni  compU" 
tavit,  in  an 
action  of 
account 
against  a  te- 
nant in  com- 
mon and 
bailiflT,  is  not 
satisfied  by 
Defendant's 
shewing  that 
he  rendered 
an  account  of 
the  produce  of 
the  sdes  of 
goods  belong- 
ing to  himself 
and  Plain- 
tifi;  together 
with  an  ac- 
count of  the 
charges  at- 
tending the 
sales:  he 
ought  also  to 
render  an  ac- 
count of  the 
loss,  if  any, 
accruing  from 
the  sales;  or 
an  account 
which  shews 
an  agreed 
balance  be- 
tween Plain- 
tiff and  De- 
fendant. 


nnHE  following  case  was  submitted  for  tbe  opinion 
this  Court :  — 
This  was  an  action  of  account,   brought  by 
Plaintiffs  as  the  surviving  partners  of  J.  Collier  an 
J.  Baxter  deceased ;  and  the  declaration  stated,  Aa^ 
on  the  9th  of  October  1837,   the  Plaintiffs,  togethe 
with  John  Collier  and  John  Baxter,   since   d 
and  tbe  Defendant,  were  the  owners  of  divers 
and  chattels,   to   wit,    fifleen    cases  of  linens, 
platillas,  containing  15,870  yards  of  the  said  linens,  o. 
great  value,  to  wit  of  the  value  of  500/.,  as  tenants  iv 
common  thereof;  which  goods  and  chattels,  so  bein^ 
the   property  of  the   Plaintiff   and  the   said 
Baxter,    and   the  Defendant,   were  in  the  care  aD» 
management  of  the  Defendant,  and  were  held  by  hii 
as  the  owner  of  the  one  undivided  moiety  thereof, 
OS  the  bailiff  of  the  Plaintiffs  and  J.  Collier  and  J. 
of  the  other  undivided  moiety,  to  be  merchandised 
made  profit  of  for   the   Plaintiffs  and  J.  Collier 
J.  Baxter,  or  the  survivors  of  them  and  the  Defem 
ant,  according  to  their  respective  interests;    and 
Defendant  was  thereupon  to  render  a  reasonable  i 
count  thereof  to  the  Plaintiffs  and  J.  Collier  and 
Baxter,  or  the  survivors  of  them,  when  he  should 
thereto  requested:  but  although  the  Defendant  aft< 
wards,  to  wit,  on  &c.,  in  the  lifetime  of  J.  CcJUer 
J.  Baxter,  sold  and  disposed  of  the  same  for  and 
account  of  the   Defendant  and  the   Plainti£&  and 
«7.  Collier  and  J.  Baxter ;  and  although  the  Plainti^ 
and  J.  Collier  and  J.  Baxter,  in  their  lifetime, 
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^ards,  to  wit,  on  &c.,  requested  the  Defendant  to 
render  a  reasonable  account  of  the  goods  and  mer- 
chandises, and  of  the  proceeds  and  profits  thereof;  and 
the  Defendant  was  afterwards,  and  after  the  death  of 
J.  Collier  and  J.  Baxter^  to  wit,  on  &c.,  requested  by 
the  Plaintiffs  so  to  do,  yet  the  Defendant  had  not  ren- 
dered the  said  reasonable  account  of  the  goods  and 
merchandises,  or  of  the  proceeds  and  profits  thereof, 
either  to  the  Plaintiffs  and  J.  Collier  and  J.  Baxter^  or 
any  of  them,  in  the  lifetime  of  e7.  Collier  and  J.  Baxter^ 
or  to  the  Plaintiffs  or  either  of  them,  since  the  death  of 
J.  CoUier  and  J,  Baxter^  but  had  hitherto  wholly  ne- 
glected and  refused  so  to  do,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  Second  count, 
for  another  consignment:  (in  the  same  terms):  so  also 
a  third  and  fourth  counts,  for  other  and  different  con- 
signments ;  and  on  these  two  last  the  Defendant  allowed 
judgment  to  go  by  default 

The  Defendant,  as  to  the  two  first  counts,  pleaded, 
first,  That  the  Plaintiffs,  together  with  J.  Collier  and 
JL  Baxter  deceased,   and   the  Defendant,  were   never 
owners  of  the  goods  and  chattels  in  those  counts  men- 
tioned, or  of  any  part  thereof,  in  manner  and  form  as 
the  Plaintiffs  had  alleged.     Secondly,   That  the  said 
goods  and  chattels  in  those  counts  mentioned  were  not 
Hor  was   any  part  of  those  goods  and  chattels  ever 
in  the  care  and  management  of  or  held  by  him,  the 
Defendant,  as  the  owner  of  the  one  undivided  moiety 
tiiereof,  and  as  the  bailiff  of  the  Plaintiffs  and  J.  CoUier 
^Tid  c7.  Baxter  deceased,  of  the  other  undivided  moiety 
thereof,  in  manner  and  form  as  the  Plaintiffs  had  al- 
leged.    Thirdly,  That  he  did  not  sell  or  dispose  of  the 
^aid  goods  and  chattels  in  those  counts  mentioned,  or 
94iy  part  thereof,  in  manner  and  form  as  was  alleged  in 
^he  said  two  first  counts.     Fourthly,  That  long  before 
VOL.  V.  u 
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1839«        the  commencement  of  this  action,  and  after  the  said 
selling  and  disposing  of  the  goods  and  chattels  in  those 
counts  respectively  mentioned,  and  in   the  lifetime  of 
Hozmu      <^  Collier  and  J.  Baxter  deceased,  the  Defendant  did 
render  to  the  Plaintiffs  and  J.  Collier  and  J.  Baxter 
deceased,  a  reasonable  account  of  the  said  goods  and 
merchandises  in   those  counts  mentioned,  and  of  the 
proceeds  and  profits  thereof.     And,  fifthly,  A  similar 
account  rendered  to  the  Plaintiffs  before  the  commence- 
ment of  the  action. 

At  the  trial  of  the  cause  a  verdict  was  entered  for  the 
Plaintifis  on  all  the  issues,  subject  to  the  award  of  a 
barrister,  who  was  by  the  order  of  reference  empowered 
to  direct  that  a  verdict  should  be  entered  for  the  Plain- 
ti£&  or  the  Defendant,  and  such  judgment  thereon  for 
either  of  the  parties  as  he  should  think  proper ;  and  to 
whom  the  cause  and  all  matters  in  difference  between 
the  parties  were  thereby  referred ;  and  who  was  to  raise 
upon  the  face  of  his  award  any  point  or  points  of  law, 
if  any  should  occur,  for  the  opinion  of  the  Court. 

The  arbitrator  found,  upon  the  first  issue,  —  that  the 
Plainti£&,  with  J.  Collier  and  J.  Baxter,  both  deceased, 
and  the  Defendant,  were  owners  of  the  said  goods  and 
chattels  in  the  first  and  second  counts  of  the  declaration 
mentioned  in  manner  and  form  following;  that  is  to  say* 
the  Plaintiffs,  together  with  the  said  J.  Collier  and  J.  Bax^ 
terj  were,  during  the  time  that  the  said  goods  and  chattels 
were  in  the  care  and  management  of  the  Defendant, 
joint  owners  of  one  undivided  moiety  of  the  said  goods 
and  chattels ;  and  as  such  joint  owners  of  the  said  un- 
divided moiety  were,  during  all  the  time  aforesaid, 
tenants  in  common  with  the  Defendant  and  one  George 
Atkinson  of  the  said  goods  and  chattels ;  the  Defendant 
and  the  said  G.  Atkinson  then  being  joint  owners  of 
another  undivided  moiety  of  the  said  goods  and  chattds ; 
and  awarded  that,  unless  the  Court  should  otherwise 
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»Tder,  a  verdict  should  be  entered  for  the  Plaintiffs  on 
le  said  first  issue : 

Upon  the  second,  —  that  the  goods  and  chattels  in 

said  first  and  second  counts  mentioned,  were  in  the 

and  management  oF  and  held  by  the  Defendant 

s  the  owner  jointly  with  the  said  G.  Atkinson  of  the 

» ne  undivided  moiety  thereof,  and  as  the  bailiff,  joindy 

^ith  the  said  G.  Atkinson^  of  the  Plaintiffs  and  the  said 

Collier  and  J.  Baxter  deceased,  of  the  other  un- 

.ivided  moiety  thereof;  and  awarded  that,  unless  the 

»urt   should   otherwise  order,   a   verdict   should   be 

entered  for  the  Plaintiffs  upon  the  said  second  issue : 

Upon  the  third,  —  that  the  Defendant  did  sell  and  * 
tispose  of  the  said  goods  and  chattels  in  the  first  and 
:ond  counts  mentioned,  in  manner  and  form  follow- 
that  is  to  say,  for  and  on  account  of  the  De- 
indant  and  the  said  G.  Atkinson^  as  to  one  undivided 
loiety  thereof,  and  for  and  on  account  of  the  Plaintiffs 
ind  the  said  J.  Collier  and  J.  Baxter  as  to  another  un- 
^^ivided  moiety  thereof;  and  awarded  that,  unless  the 
should   otherwise   order,   a  verdict  should   be 
itered  for  the  Plaintifi^  upon  the  said  third  issue : 
Upon  the  fourth,  —  that  the  said  goods  and  chattels 
n  the  first  and  second  counts  mentioned,  were  manu- 
Stared  by  the  Plaintiffs  and  by  the  said  J.  Collier  and 
r.  Baxter^  in  Scotland^  and  were  afterwards  forwarded 
^y  them  to  the  Defendant  and  the  said  G.  Atkinson  in 
^^amaica^  to  be  sold  by  the  Defendant  and  the  said 
^.  Atkinson^  on  the  joint  account  of  the  Plamtiffs  and 
"tte  said  J.  CoUier  and  J.  Baxter^  and  of  the  Defend- 
moA  «and  the  said  G.  Atkinson^  in  such  proportions  as 
"^herein-before  found  and  stated,  with  reference  to  the 
said  third  issue ;  and  were  then  by  the  Defendant  and 
^e  said  G.  Atkinson  accepted,  to  be  by  them  there 
«old  on  such  joint  account,  and  in  such  proportions 
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as  aforesaid ;  that  afterwards,  and  before  the  com- 
mencement of  this  suit,  and  after  such  selling  and  dis- 
posing of  the  said  goods  and  chattels  in  the  said  first 
and  second  counts  respectively  mentioned  as  herein- 
before found  with  reference  to  the  said  third  issue^  and 
in  the  lifetime  of  the  said  J.  Collier  and  J.  Baxter,  the 
Defendant  did  render  to  the  PIainti£&  and  the  said 
J.  Collier  and  J.  Baxter  deceased,  a  certain  account  as 
and  for  a  reasonable  account  of  the  said  goods  and 
chattels  in  those  counts  mentioned,  and  of  the  proceeds 
and  profits  thereof,  which  account  contained  a  statement 
of  the  prices  obtained  by  the  Defendant  upon  the  sale 
of  the  said  last-mentioned  goods  and  chattels ;  and  also 
an  account  of  the  charges  upon  such  goods  and  chattels 
made  out  by  the  Defendant  in  the  ordinary  form  of  ac- 
counts of  sales  rendered  by  a  factor,  to  whom  goods 
are  consigned  for  sale,  to  his  principal  the  consignor; 
taking  credit  for  the  whole  of  the  charges  incident  to 
the  sale  of  the  said  goods  and  chattels,  including  a 
commission  of  10  per  cent,  upon  such  sales;  without 
noticing  any  interest  of  the  Defendant,  or  of  the  De- 
fendant jointly  with  the  said  G.  Atkinson  in  the  said 
goods  and  chattels,  or  in  the  said  undivided  moiety 
thereof;  and  without  bringing  into  the  account,  or  in 
any  manner  noticing  a  certain  loss  upon  the  said  con- 
signment, resulting  from  the  fact  that  the  said  li^t- 
mentioned  goods  and  chattels  were  sold  by  the  De- 
fendant at  less  prices,  and  for  a  smaller  amount  than 
the  amount  of  the  invoice  value,  or  prime  cost  thereof, 
with  the  charges  thereon  :  that  no  account  of  the  said 
last-mentioned  goods  and  chattels,  and  of  the  proceeds 
and  profits  thereof,  save  and  except  such  account  as 
above  mentioned,  was  ever  rendered  by  the  Defendant 
and  the  said  G.  Atkinson,  or  either  of  them,  to  the 
Plaintiffs  and  J.  CoUier  and  J.  Baxter  deceased,  or  to 
any  of  them.     That  before  the  commencement  of  this 
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<:tion,   the  Defendant  and  G.  Atkinson  paid  to  the 
laintifis  and  J.  Collier  and  J.  Baxtery  the  full  amount 
tf  the  price  obtained  by  the  Defendant  and  G.  Atkinson^ 
pon  the  sale  of  the  said  goods   and   chattels,  after 
ucting  their  said  charges  and  commission,  but  that 
dey  had  not  paid  to  the  Plaintiffs  and  the  said  J. 
ier  and  J.  Baxter^  or  to  any  of  them,  any  part  of 
e  said  loss.     The  arbitrator  thereupon  awarded  that 
verdict  should  be  entered  for  the  Plaintiffs  upon  such 
urth  issue,  unless  the  Court  should  otherwise  order. 
Upon  the  fifth  issue  he  found  a  similar  account  ren- 
ered  to  the  Plaintiffs  after  the  decease  of  J,  Collier  and 
'.  Baxter^  and   awarded  a  similar  verdict     He  found 
rther,  that  at  the  time  of  the  commencement  of  this 
^t,  and  from  thence  continually,  until  the  making  of 
e  said  order  of  nisi  priusj  the  said  G.  Atkinson  was 
«sident  beyond  and  without  the  jurisdiction  of  the  said 
urt.     And  further  awarded,  that  a  judgment  quod 
mputet  should  be  entered  against  the  defendant  pur- 
uant  to  the  verdict  so  to  be  entered  upon  the  said 
vend  issues. 

The  arbitrator  then,  having  taken  the  account  between 
e  said  parties  as  well  in  respect  of  the  matters  contained 
n  the  first  and   second  counts,  as  jalso  in  respect  of 
e  mattery  contained  in  the  third  and  fourth  counts  of 
"^he  declaration,  awarded  that  final  judgment  should  be 
ntered  for  the  plaintiffs  as  upon  an  account  taken  by 
auditor  appointed  by  the  Court,   by  and  with  the 
^x>Dsent  of  the  respective  parties,  for  certain  sums  spe- 
^fied,  or  for  any  less  amount  to  which  the  Court  might 
see  fit  to  order  the  judgment  to  be  reduced  by  the 
<lisallowance  of  any  of  the  said  sums  either  in  the  whole 
or  in  part. 

He  also  found,  that  the  transactions  in  respect  of 
which  the  causes  of  action  in  the  first  and  second  counts 
arose,  took  place  in,  the  West  Indies^  where,  during  the 
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1889«       period  of  those  transactions,  and  thence  hitherto,  th( 

Defendant  and  G.  Atkinson  carried  on  the  business  o 

Baxter  merchants  in  copartnership;  that,  by  the  coarse  o 
dealing  between  the  Plaintiff  and  J.  Collier  and  /•  Bax 
ferj  and  the  Defendant  and  G.  Atkinson^  before  am 
during  the  period  of  those  transactions,  interest  at  th 
rate  of  6  per  cent,  per  annum  was  charged  and  allowei 
in  account  upon  the  amounts  and  balances  due  fron 
one  of  the  parties  to  the  others  of  them  respectivdy 
and  that,  at  the  commencement  of  this  action,  the  De 
fendant  was  indebted  to  the  Plaintiffs  in  the  sum  c 
19/.  I2s.  7d.  for  interest  upon  95/.,  at  the  rate  of  6  pe 
cent,  per  annum. 

The  questions  for  the  opinion  of  the  G)urt  were, 

First,  Whether  verdicts  should  be  entered  up  fo 
the  Plaintifis  on  all  the  issues,  and  a  judgment,  qtia 
computet^  be  entered  against  the  Defendant  thereon,  ii 
the  manner  directed  by  the  arbitrator;  or  whether  i 
verdict  should  be  entered  for  the  Defendant  upon  all 
or  some,  and  which,  of  the  issues : 

Secondly,  Whether  final  judgment  should,  or  not,  b 
entered  for  the  Plaintiffs  as  directed  by  the  arbitratoi 
in  respect  of  all,  or  some,  and  which  of  the  counts  ii 
the  declaration. 

The  case  was  argued  in  Michaelmas  term  ^ 

W.  H.  Watson  for  the  Plaintiffs.  The  case  find 
that  the  Defendant  was  both  tenant  in  common  an< 
bailiff.  The  action  of  account,  therefore,  is  maintain 
able  against  him  both  at  common  law  and  by  statute 
Wheeler  v.  Horne,  (a)  And  it  is  no  objection,  at  al 
events  an  objection  only  pleadable  in  abatement,  tha 
Atkinson  was  not  joined  as  a  Defendant ;  for  the  actioi 
of  account  is  an  action  of  contract ;  Vin.  Abr.  Account 

(a)    WiUes,  208. 


\ 


''m  BobinsoHy  for  the  DeFendant.  Upon  the  facts 
found  the  Plaintiffs  are  not  entitled  to  the  judgment  of 
the    Court. 

X  common  law  the  writ  of  account  only  lies  in  three 
1.  against  a  guardian  in  socage;  2.  agamst  a 
ft>a>ili£f;  S.  against  a  receiver.  Ygar-bookj  2  H.  4.  pi. 
1 2.  b.    2  Inst.  S79. 

Xt  has  been  said  that  account  lay  at  common  law 
a  tenant  in  common.     Bast.  19.    Bro,  Abr.  58. 
is  is  controverted  in   the  Year-^booky   11/^.4-.  79. 
Abr.  1 1 8.  e.    Wheeler  v.  Home :  F.  N.  B.  US.  J. 
^-  Lit.  200.  b.  172.  a.     And  the  true  principle  of  the 
is,  that  it  will  lie,  provided  the  tenant  in  common 
been  constituted  bailiff.    F.  N.  B.  118. 
It  lies  also,  in  favour  of  trade,  between  merchants. 
Ztit.  172.  a.  J?.  ^.  -B.  1 1 7.  D.    This,  however,  is  not 
^  ^rit  in  that  form. 

Nor  is  it  a  writ  under  the  statute  of  Anney  because, 

'^  oitler  to  an  account  under  the  statute,  the  declaration 

^^**st  shew  that  they  are  tenants  in  common,  and  that 

^  Defendant  has  received  more  than  his  share.    Com. 

^«-  Acco.  E.  2.  6. 

u  4 


V. 


2  VICTORIA.  265 

Cm  pl.  9.;  and  in  such  an  action  the  omission  of  aco-        18S9. 
defendant  can  only  be  taken  advantage  of  by  plea  in        ■   ■  '  ■ 

abcft  dement. 

E^This  was  admitted  by   F.   Bobinson  for  the  De- 
fendant] 

nTheDy  the  Defendant  has  rendered  no  account  which 
be  considered  as  an  answer  to  the  Plaintiffs'  de- 
In  the  account  sent  in,  he  charges  himself  as 
r  only,  claiming  a  commission,  and  not  as  partner 
his  share  of  the  loss  sustained ;  and  the  account 
not  sufficient  unless  an  insimtd  computasset  would  lie 
it. 
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1889.  But  it  is  the  ordinary  case  of  one  tenant  in  common 

suing  the  other  as  bailiff  of  his  moiety. 

And  in  that  capacity  the  Defendant  has  rendered  a 
sufficient  account.  It  is  not  alleged  that  the  account  of 
the  sales  is  false,  or  that  the  JDefendant  has  miscon- 
ducted himself;  and  he  is  not  answerable  for  more  than 
he  receives.  Boll.  Abr.  Acco.  O.  20.  21.  Co.  Lit.  172. 
Braanilorafs  Rep.  25.  note.  On  the  other  hand,  a  bailiff 
is  entitled  to  his  charges ;  Bro.  Abr.  Acco.  pi.  5S.  Lord 
Suffolk  V.  Floyd  {a)y  Vin.  Abr.  Acco.  H.  Co.  Lit.  172. 
And  he  is  bound  only  to  account  for  loss  arising  firom 
his  misconduct:  the  question  is  whether  he  is  justified 
in  what  he  has  done:  Year^booky  41  Ed.  3.  S.b.  Boil. 
Abr.  124.  2  Mod.  H)0.  Co.  Lit.  89.  There  is  no  case 
in  which  he  has  been  held  responsible  for  matters  not 
within  his  own  cognisance;  for  which  reason,  at  com- 
mon law  account  did  not  lie  against  an  executor:  S  Bl. 
Comm.  163.  Co.  Lit.  90.  b.  Here,  the  Defendant  could 
not  know  whether  he  had  sold  under  the  manufacturing 
price  or  not.  He  has,  therefore,  rendered  a  just  and 
true  account  in  giving  ^  true  narrative  of  what  he  has 
done  with  the  goods :  and  as  to  the  objection  that  the 
account  is  not  sufficient  unless  an  insifnul  computasset 
would  lie  on  it,  in  Tomkins  v.  JFillshear  {b)  Gibbs  C.  J. 
says,  "  The  use  of  the  action  of  account  is,  where 
the  Plaintiff  wants  an  account,  and  cannot  give  evi- 
dence of  his  right  without  it;  but  if,  by  subtracting 
the  amount  of  six  articles  on  the  one  side  from  the 
amount  of  nine  articles  on  the  other,  the  plaintiff  can 
make  out  that  a  balance  is  due  to  him,  even  of  502L,  it  is 
impossible  to  say  that  the  action  of  assumpsit  will  not 
lie  for  that  balance."  So,  from  Vere  v.  Smith  (c),  it  ap- 
pears that  the  account  may  be  good  although  an  insiimd 

(a)  2  Roil.  Rep.  87.  (c)  2  Lev.  5.    1  FenU  121* 

(6)  5  Taunt.  431. 
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ccnnptitasset  would  not  lie  on  it.  There,  upon  an  action 
on  a  bond  to  account,  a  plea  of  robbery  and  notice  was 
Iield  good* 

L*astly,  as  the  contract  arose  in  Etiglandy  and  was  to 
l3e  performed  by  payment  in  England^  the  arbitrator 
ought  not  to  have  allowed  the  West  India  interest  of 
6  per  cent.     In  Harvey  v.  Archhold  [a)  the  money  was 
advanced  in  Gibraltar :  but  in  Scott  v.  Bevan  (h),  in  an 
action  brought  in  England  to  recover  the  value  of  a 
given  sum,  Jamaica  currency,  upon  a  judgment  obtained 
in  that  island,  it  was  held,  that  the  value  was  that  sum 
in  sterling  money  which  the  currency  would  have  pro- 
duced according  to  the  actual  rate  of  exchange  between 
^onutica  and  England  at  the  date  of  the  judgment. 

And  there  is  no  decided  case  in  which  a  bailiff  has 
^^cen  held  liable  for  interest :  in  proceeding  under  the 
statute  the  Plaintiff  must  shew  that  the  bailiff  has  re- 
ceived more  than  he^  ought.     WiUeSi  208.   Com.  Dig. 
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fV.  H.  Watson  in  reply.    As  to  the  interest,  the  whole 

^*  the  business  having  been  transacted  in  the  West  Indies 

'*^^    Defendant  is  liable  to  the  higher  rate :  Harvey  v. 

"^^^cAbold.     With  respect  to  the  account,  the  cases  cited 

*^^Ve  no  bearing,  for  the  arbitrator  has  found  that  the 

"*-^^fendant  'was  bailiff,  and  in  that  capacity  the  action 

ti^^    whether  he  were  partner  also,  or  not.     A  bailiff 

be  constituted  by  a  mere  delivery  for  sale ;  Vin.  Abr. 

CO.  E.  2.  pi.  2.     And  a  bailiff  must  render  such  an 

unt  of  the  share  of  the  party  for  whom  he  is  bailiff 

Xo  enable  that  party  to  recover  on  it  in  a  court  of 

3^*stice:   WilleSi^OB.     No  such  account  has  been  ren- 

^ered  here,  the  amount  of  loss  incurred  by  the  Plaintiffs 

^^ng  altogether  passed  by. 

Cur.  adv.  mdt* 


(o)  3  i?.  iJ^  C.  626. 


(6)  ZB.Sp  Aid.  78. 
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1889*  TiNDAL  C.  J.     The  first  question  referred  to  asufi^cz^i, 

the  award  made  in  this  case  is,  whether  the  verdict  tkk^tll 

Baxtbr  (^  entered  upon  all  the  issues  for  the  Plaintiflft,  cv 
HouBR.  VLpon  any,  and  which  of  them,  for  the  Defendant.  Tfmc 
second  is,  whether  final  judgment  shall  be  entered 
the  Plaintiffs  in  respect  of  all,  or  which  of  the  counts 
the  declaration,  and  if  so,  for  what  sum  or  sums. 
As  to  the  first  question,  the  only  issues  upon 
any  doubt  can  arise  as  to  the  party  in  whose  favour 
verdict  ought  to  be  entered,  are  the  issues  raised 
the  fourth  and  fifth  pleas :  on  all  the  other  issues 
Piaintifis  are,  upon  the  facts  found  in  the  award,  detrL^^  v 
entided  to  the  verdict.  The  issues  in  question 
upon  traverses  taken  to  the  fourth  and  fifth  pleas,  wl 
virtually  involve  the  same  inquiry;  namely, 
before  the  action  was  brought,  the  Defendant  did 
to  the  Plaintiffs  a  reasonable  account  of  the  goods 
merchandises  in  the  first  and  second  counts  menttone^^^sd, 
and  of  the  proceeds  and  profits  thereof.  And  in  order  r  'to 
determine  in  favour  of  which  of  the  two  parties  tfaKi^Ais 
issue  ought  to  be  found,  it  will  be  necessary,  in  the  fic^K-  rst 
place,  to  ascertain  the  precise  legal  meaning  of  tT^ifthe 
traverse  itself.  * 

The  plea,  although  in  form  the  traverse  of  an 
gation  in  the  count,  cannot  be  distinguished  in  its  h 
construction  and  operation  from  the  plea,  well  kno^^ 
and  established  in  law  as  a  bar  to  an  action  of 
namely,  **  that  the  Defendant  hath  fiilly  accounted 
the  Plaintiff  himself.''     It  is  a  good  plea  in  an  acti< 
account,   as   laid  down   in   jP.  ^.  J7.  117.  D.  note 
that  the  Defendant  has  accounted  before  auditors        8^ 
signed  by  the    Plaintiff;    or   that  he  has   accoui^^ 
before  to  the  Plaintiff  himself;  and  the  reason  givei^    ^ 
that  afler  such  account  made,  the  action  of  account  i^ 
gone,  and  the  Plaintiff  may  have  an  action  of  debt    ^^ 
the  arrear  or  balance  of  the  account.  (See  also  Bro.  Jlb''^^ 
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rtj  pL  28.  67.)     And  again^  it  is  laid  down  in  the        1889. 

God/ret/  V.  Saunders  (a%  that  ^^  where  the  party 

chargeable  or  accountable,  he  cannot  plead  in 
;cept  in  case  of  a  release  or  plene  compidavity  but 
;o  before  auditors :  these  exceptions  are,  because 
le  and  having  fully  accounted  are  total  extinctions 
right  of  action."     From  which  authorities  the  in- 

isy  that  unless  the  plea  amounts  to  a  plea  of  plene 
Tvilj  inasmuch  as  it  admits  that  the  Defendant  is 
ible  and  accountable,  there  must  be  a  judgment 
tmputet.  The  question  therefore  necessarily 
What  is  such  an  accounting  with  the  Plaintiff  as 
asfy  this  plea  ? 

we  think  the  accounting  which  is  necessary  to 
this  allegation  may  be  inferred  from  the  passage 
Jierhert  already  cited,  and  the  authorities  there 
i  to  from  the  Year-books  (viz.  7i7.4.  14.,  and 
>•  43.),  to  be  the  rendering  an  account  to  the  satis-- 

of  the  Plaintiffs  or  an  account  which  shews  aii 
balance  between  the  Plaintiff  and  tJie  Defendant ; 
hing  short  of  this  would  be  sufficient  to  alter  the 
of  the  demand,  and  to  give  the  Plaintiff  an  action 
t  for  the  arrears  or  balance.     And,  again,  in  the 

the  Year-books  last  referred  to,  where  the  plea  was 
8  defendant,  *^  after  the  receipt  of  the  monies,  and 

the  writ  purchased,  himself  accounted  together 
le  plaintiff,  of  the  same  monies ; "  and  it  was  ob- 
that  the  plea  was  bad,  because  a  man  cannot  be 
n  his  own  cause ;  the  answer  given  was,  ^'  that 
ual  consent  he  may."  And,  indeed,  it  is  obvious, 
the  mere  fact  of  rendering  a  true  account  to  the 
S,  though  not  agreed  to  by  him,  were  sufficient 

the  action,  a  Defendant,  by  pleading  plette  com^ 
,  might  always  defeat  the  object  of  the  action  of 

(a)  3  WiU.  113. 
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account,  which  is  to  obtain  an  investigation  befoK 
auditors,  and  might  insist  that  the  truth  of  the  wh<>l 
account  rendered  was  a  question  to  be  decided  brfos 
the  jury  at  Nisi  Prius. 

And  still  further,  as  the  plea  of  accounting  before  tk 
Plaintiff  himself  is  just  upon  the  same  footbg  as  m 
accounting  before  auditors  appointed  by  the  PlamtU 
and  it  is  clear  that  the  Defendant  in  the  latter  case  miM 
account  to  their  satisfaction,  we  hold  ourselves  wwl 
ranted  in  saying,  that  the  plea  put  in  by  the  Defend&J 
on  this  occasion,  that  he  has  rendered  to  the  Plaintiff 
reasonable  account,  is  not  made  out  in  his  favour,  unl^ 
he  can  shew  that  the  account  so  rendered  was  one 
that  description,  that  the  result  was  a  balance  ascertaiiE^ 
and  agreed  upon  bet^ween  the  parties.  Now,  upon  tJ 
evidence  before  the  arbitrator,  it  is  manifest  that  ftJ 
account  rendered  by  the  Defendant  was  not  an  aocois 
to  which  the  Plaintiffs  ever  agreed:  but,  on  the  cc^ 
trary,  that  whilst  the  Defendant  rendered  an  account 
which  he  charged  himself  as  factor  for  the  whole,  ^c' 
Plaintiffs  insisted  that  he  ought  to  render  an  account^ 
which  he  should  be  chargeable  as  a  factor  for  c^ 
moiety  only,  and  as  owner  of  tlie  other,  and  ther^" 
make  himself  liable  to  a  moiety  of  the  losses  arising  frc: 
the  sale  of  the  whole.  It  appears  therefore  to  us,  tK 
the  issue  upon  the  fourth  and  fifth  pleas  must  be  fots 
for  the  Plaintiffs,  and  that  they  are  entitled  to  judgm^ 
against  the  Defendant,  "  quod  computet "  generally,  \Jif> 
the  whole  declaration. 

The  remaining  question  referred  to  us  is,  upon  wl^ 
counts  in  the  declaration  the  Plaintiffs  are  entitled 
final  judgment,  and  for  what  sum.  And  upon  t.i 
latter  question  we  think,  that  although  difficulties  mi£ 
have  arisen  as  to  the  mode  of  taking  the  account,  ^ 
suiting  from  the  form  of  the  declaration,  and  the  c^l 
racter  in  which  the  Defendant  stands  charged  ther^^ 
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io  case  the  account   had  been   taken   before  auditors        1889. 

assigned  by  the  Court,  under  the  judgment  qmd  com-        

futet^  yet  under  the  power  given  to  the  arbitrator  by       Baxter 
consent  of  the  parties,  such   difficulties  are  removed ;       Hozieb. 
tod  that  it  was  intended  by  the  order  of  Court,  and  the 
consent  of  the  parties,  that  when  the  arbitrator,  after 
hearing  die  evidence,  decided  that  the  Defendant  should 
account,  he,  the  arbitrator,  should  take  the  account  be- 
tween the  parties  as  it  really  stood,  and  ought  to  be  taken 
between  them,  with   reference  to  their  real  and  true         ^ 
I      relation  to  each  other ;  in  short,  that  he  was  to  sit  as  an 
vbitrator,  to  whom  all  matters  in  difference  between 
tbe  parties  were  referred,  and  not  simply  as  an  auditor, 
assigned  under  the  common  law  judgment,  quod  com^ 
pf/^y  notwithstanding  the  judgment  was  ultimately  to 
^  entered  ufi  in  the  action.     And  in  this  view  we  think 
^  account  has  been  rightly  taken  by  the  arbitrator, 
^d  that  the  judgment  should  be  entered  upon  the  first 
and   second  counts  which  were  traversed,  for  the  ag* 
gi'egate  sums  found  by  him  to  be  due  thereon  for  prin- 
cipal and  interest  at  6  per  cent. ;  and  upon  the  fourth 
and  fifth  counts,  on  which  judgment  went  by  default, 
for. tbe  aggregate  of  the  principal  sum  and  interest  at 
the  rate  above  mentioned,  as  stated  by  the  arbitrator* 
And  we  give  judgment  accordingly. 
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1.  The  sttt.  TN  Michaelmas  term, 

for  entering  **  Thesiger  obtained   a   rule   nisi  under  the 

up  judgment  9  Q.  4.  c.  22.  s.  63.,  to  sign  and  enter  up  final  j 

tifiStc  of  tfw  "™^"^  against  the  Defendant  for  620/.  15*.  lOA, 

Speaker  of  affidavits, 

^e  Houae  of       r^^^^  ^^^  Speaker  of  the   House  of  Commons 

Commons,  ^"  j   1 

to  be  con-  ""'y   signed   the   following  certificate  :  —  "  Wh 


Btruedlibe-  John  Rickman  Esq.,  clerk  assistant  of  the   Home      <W 

certificate  is  a  Commons,  and  James  William  Farrer  Esq.,  one  of  -^Iic 

primd  facie  Masters  of  the  High  Court  of  Chancery,  wlio  were  dmsljr 

case  for  the  authorised  and  directed  by  me  in  pursuance  of  an 
party  who  ^  .     r 

appears  on  passed  in  the  ninth  year  of  the  reign  of  his 

the  face  of  it  King  George  the  Fourth,  intituled  <  An  act  to  con»oli- 

to  costs  •  and  ^*^^  *"^  amend  the  law  relating  to  the  trial  of  oonCro- 

the  anw  lies  verted  elections  or  petitions  of  members  to  sene    iB 

T^^t^fh  P^^"*®"™®"^*  to  examine  and  tax  the  costs,  and    ti»« 

resist  pay-  expenses  incurred  by  John  Minet  Fector  £^.9  sitting 


mentytomake  member  for  the  borough  of  Maidstone^  have 
Pkintiffis      ^  ^"^  ^^^  amount  thereof,  I  do  hereby  certify,  tb^ 


not  entitled,     the   costs   and   expenses   allowed  in    the  said 

^^7^^  *''"  amount  to  the  sum  of  620/.  155.  lOrf. ;  and  that  George 
tificateucon-  -«r-/ 

elusive  as  to    Beacon^  George  Pcmell^   William  Lucking  Wright^  rrs^ 

the  amount  of  Ham  Jury,  Walter  Harrisy  and  William  Richard  Broftf^'h 

in  it^^        ^^^  signed  the  petition,  complaining  of  an  undue  d^^* 

8.  The        tion  and  return  for  the  said  borough,  declared  by  tb^ 

action  on  the   ^\^^^  committee  appointed  to  try  the  merits  of  the  Si^ 
certificate  .  .  ^ 

may  he  petition,  to  be  frivolous  and  vexatious,  are  liable  to  p^7 

brought  the  same : 

^f  MvLi    "  ^^^®"  "°^^'*  ^y  "^^"^  *'^  ^*  ^*y  ^^  ^*«^  ^^^^' 

persons  "  «7.  Ahercromhy^  Speaker:  ** 

"^h^lT  ^'         ^^^  ^^^  Plaintifi*  by  deed  poll  had  appointed  M""- 
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'Richard  Hart  his  attorney  to  demand  and  receive  the 
sum  mentioned  in  the  certificate  from  the  persons  named 
therein,  and  each  of  them : 

That  Hart  served  the  defendant  with  a  copy  of  the 

certificate  and  deed  poll,  shewed  him  the  originals,  and 

demanded  payment  of  the  620L  155.  \0d.\  but  that  it 

was  never  paid  by  the  Defendant  or  any  other  person 

liable : 

That  in  September  1838,  a  writ  of  summons  in  an 
action  of  debt  for  620/.  155.  10^^  was  sued  out  against 
the  Defendant,  and  personally  served  upon  him,  in- 
dorsed with  the  name  and  place  of  abode  of  Hart  as 
SQch  attorney  as  aforesaid : 

That  in  October^  the  Defendant  not  having  appeared, 
an  ^pearance  was  entered  for  him  by  Bower  and  Back^ 
Harfs  agents,  and  soon  afterwards  notice  was  given  by 
Vi,  James  Cqppoci  that  he  was  the  Defendant's  attorney, 
vd  would  receive  a  declaration. 

That  in  November  a  copy  of  the  declaration  was 
ddifered  to  {Joppock^  and  another  copy  was  filed  ^t  the 
Master's  office;  which  declaration  was  as  follows:  — 
^Keni^  to  wit,  John  Minet  Fector  Esq.,  the  Plaintiff  in 
Ail  luit,  by  Richard  Hart  his  attorney,  complains  of 
Gtorge  Beacortj  the  Defendant  in  this  suit,  who  has  been 
vumioned  to  answer  the  said  Plaintiff  in  an  action 
^  debt ;  and  the  said  Plaintiff  demands  the  sum  of 
^ML 155.  10^.,  which  the  said  Defendant  owes  to  and 
■i^nsdy  detains  from  him  :  for  that  whereas  the  said 
l^cfeadant  heretofore,  to  wit,  on  the  18th  of  September 
^B3^  was  indebted  to  the  said  Plaintiff  in  the  sum 
tf  6802. 155.  10^.,  by  virtue  of  a  statute  made  and  passed 
Kthe  9th  year  of  the  reign  of  King  George  the  Fourth, 
to  consolidate  and  amend  the  laws  relating  to  the  trial 
^controverted  elections,  or  returns  of  members  to 
*^^  in  parliament ;  whereby,  and  by  force  of  the  said 
'^'^  an  action  hath  accrued  to  the  said  Plaintiff  to 
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demand  and  have  of  and  from  the  said  Defendant  th 
said  sum  of  620/.  155.  lOd.,  being  the  said  sum  abovi 
demanded ;  yet  the  said  Defendant,  although  often 
quested  so  to  do,  hath  not  yet  paid  the  said  sum  abovi 
demanded,  or  any  part  thereof,  to  the  said  Plaintiff,  bu 
so  to  do  hath  hitherto  wholly  refused,  and  still  r 
to  the  damage  of  the  said  Plaintiff  of  50/.,  and  therefor 
he  brings  his  suit,"  &c. 

That  the  day  after  the  declaration  was  filed  the 
fendant  was  served  with  notice  thereof,  and  with  a 
of  the  particulars  of  the  Plaintiff's  demand. 

Copies  of  all  the  documents  were  annexed  to  the 
davits,  and  the   Plaintiff's  signature  to  the  power 
attorney  was  duly  verified. 


Wilde  Serjt.  and  Cockbum  shewed  cause,  upon 
affidavit  by  Mr.  Coppock^  which  stated, 

That  having  undertaken    in    the    absence   of 
Northouscj  parliamentary  agent,  to  attend  to  the 
of  the  costs  referred  to  in  the  following  notice, —^  Jld^ 
stone  borough ;  We,  the  examiners  appointed  to  tax 
costs  and  expenses  of  Mr.  Hart  in  the  matter  of  the 
election,  have  appointed  Tlmrsday^  the  2d  day  of 
at  four  o'clock  in  the  afternoon,  in  one  of  the  commit 
rooms  of  the  House  of  Commons ;  J".  W.  Farrer;  W. 
Sosey  clerk  to  the  taxation ;  House  of  Commons, 
30th,  1838 ; "  —  he  went  first  to  the  office  of  Mr.  Rt^^^> 
clerk  to  the  recognisances  on  election  petitions,  and  d^^"' 
to  the  taxation  of  costs,  at  the  offices  of  the  Housi^  ^ 
Commons  in  Parliament  Street^  and  there  inspected  tb^ 
original  application  for  taxation  previous  to  the 
pointment  to  tax,  in  order  to  ascertain  if  the 
ings  were  regular  and  according  to  the  statute. 

That  the  original  application  upon  which  the  refereo^^ 
was  made  by  the  Speaker,  and  upon  which  such  appoio^'* 
ment  to  tax  had  proceeded,  was  as  follows :  —  *^  £Sr,  i^ 


'^ 
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pursuance  of  the  act  9  G.  4.  c.  22.,  we  are  directed  to 
transmit  to  you  a  copy  of  Mr.  Harfs  account  against 
the  petitioners  in  the  Maidstone  election,  and  to  request 
yoix  to  have  the  same  taxed  in  the  usual  way.  We  are, 
Sir,  your  obedient  humble  servants,  Bower  and  Back^ 
*S*  Chancery  Lane,  27th  July  1838.  To  The  Right 
Honoarable  the  Speaker  of  the  House  of  Commons." 

'X^hat,  annexed  to  the  application  above  set  forth,  was 
an  sippointment  signed  by  the  Speaker  of  tlie  House  of 
^-<>iximons,  as  follows :  —  "  By  virtue  of  the  powers 
given  to  the  Speaker  of  the  House  of  Commons,  by  an 
act  passed  in  the  ninth  year  of  the  reign  of  his  Majesty 
^^^^g  George  the  Fourth,  I  do  hereby  nominate  and 
^point  John  BicJcman^  Esq.,  clerk  assistant  to  the  House 
^*  Commons,  and  James  W.  Farrer^  Esq.,  one  of  the 
•W^^^ters  of  the  High  Court  of  Chancery,  to  examine 
**^d  tax  the  costs  and  expenses  mentioned  in  the  re- 
quisition hereunto  annexed;  and  the  said  J.  Rickman. 
*^cl  J.  JV.  Fan^er  are  to  report  to  me  the  amount 
^neT^of,  together  with  the  name  of  the  party  liable  to 
pay  the  same.  Given  under  my  hand  this  30th  of  July 
^^3€,    J.  Abercromby^  Speaker." 

"XTiat  the  requisition  so  referred  to  in  the  said  nomi- 
^^tion  and  appointment  of  the  said  examiners,  was  the 
'^uisition  signed  Bower  and  Backf  above  set  forth. 

Ihht  deponent  also  inspected  the  original  document 

agned  by  the  said  J.  Bickman  and  J.  W.  Farrer,  a  copy 

of' which  had  been  served  on  the  clerk  of  Mr.  Norl house 

^  ^e  office  of  the  latter,  by  which  the  taxation  had 

*^^n  fixed  for  the  2d  of  August^  which  document  was 

^    'ollows :  —  "  Maidstone   Borough.      We,   the  ex- 

■'"^'Oers  appointed  to  tax  the  costs  and   expenses  of 

•'^r.  J^Qf,(   in   i\^Q   matter  of  the  above  election,  have 

Vpoit^^j[  Thursday  the  2d  of  August  at  four  o'clock  in 

^   afternoon,  in  one  of  the  committee  rooms  of  the 

^^s^  of  Commons,  for  such  taxation.     J,  BdcJcman, 

^^^    v.  X 


1839. 

Fector 

f. 
Beacon. 


S06 


HILARY  TERM, 


1839. 
Feotor 

V. 

Bkaoon. 


J.  W.  Farrer ;  JFl  G.  Uose^  clerk  to  the  taxation.   House^^^^ge 
oF  Commons,  July  SOth,  1838." 

That  on  the  2d  August  deponent  attended  at  thc^.^^^ 
place  appointed  for  the  taxation  of  the  said  costs  anc^^^^^j 
expenses   of  Mr.  Hart ;  at  which    taxation   the  sai<^.£,^id 
«/•  Rickman  and  J.  W.  Farrer  presided,  and  W*  G.  Bos^^:^tjigg^ 
clerk  to  the  taxation,  attended  with  all  the  dociimentl^.^:iitg 
and  papers  referred  to  in  this  affidavit;  and  the  sai-f..^3ii(l 
W.  G.  Rose  did  in  the  presence  of  the  examiners,  anca^^Qd 
as  preliminary  to  the  said  taxation,  read  the  requisitk:^^£on 
of  Messrs.  Bower  and  Back  above  set  forth,  to  tax 
costs  and  expenses  of  Mr.  Hart^  and  the  nomination  ai 
appointment  by  the  Speaker  of  the  House  of  Commons, 
</.  Rickman  and  J.  W.  Fanner  to  tax  the  costs  mentioi 
in  the  requisition  annexed  to  the  nomination  and 
pointment  as  above  set  forth:  and  deponent  then 
jected  to  the  power  of  the  said  examiners  to  tax  r 
said  costs,  and  protested  against  their  proceeding 
the  taxation ;  but  that  the  said  examiners  neverth 
proceeded  to  tax  and  did  tax  the  same. 

That  the  costs  so  taxed  by  the  examiners  contai 


mi, 


separate  and  distinct  costs  and  charges  for  the  opp^  -  osi- 
tion  of  two  several  and  distinct  parties ;  and  that         one 
part  of  the  bill  contained  the  costs  purporting  to^^  be 
incurred  in  and  about  the   preparing  and  presen'^Kii^ 
and  prosecuting  a  petition   from  and  on   behalf  of""  an 
elector,  whose  name  is  not  mentioned  in  the  said    "Kjii^^ 
and  consequent  \x\ion  the  same ;  which  costs  were      ^ 
costs  or  expenses  incurred  by,  and  were  not  and     <W 
not  by  the  said  bill  purport  to  be  incurred  by  the  ^^ 
J.  M,  Fector. 

That  aRer  the  taxation  of  the  said  costs  the  examines 
returned  to  the  Speaker  a  report,  which  was  shewn  to 
deponent  by  the  proper  officer  at  the  House  of  Com- 
mons ;  nnd  which  report,  signed  by  the  examiners,  was 
as  follows :  —  "  Maidstone  election.     In  pursuance  of 


2  VICTORIA.  807 

the  ^within  mentioned  order  of  the  Right  Honourable  the       18S9. 

Speaker  of  the  House  of  Commons,  dated  the  30th  day       

of  nJzdy  last,  and  herewith  returned,  We,  the  examiners       '  w»o» 
thereby  appointed,  do  certify  that  in  obedience  thereto,      Bbaoon. 
w-e    liave  examined  and  taxed  the  costs  and  expenses 
mentioned  in  the  said  order ;  and  we  do  hereby  report 
to  tYxt.  Right  Honourable  the  Speaker  of  the  House  of 
Commons  that  the  costs  and  expenses  allowed  by  us  on 
such  taxation  amount  to  the  sum  of  620A  155. 10^. ;  and 
we  do  further  report  that  George  Beacon^  George  Pawellt 
Wtlliam  Lucking  Wright,  William  Jury,  Walter  Harris, 
ancl    William  Richard  Brown,  who  signed  the   petition 
&om  the  borough  of  Maidstone,  found  by  the  select 
comniittee  to  be  frivolous  and  vexatious,  are  to  pay  the 
same.    Given  under  our  hands  the  2d  day  of  August 
1838.   John  Richnan,  J.  W.  Farrer." 

I^at  the  costs  mentioned   and  allowed   by  the  ex- 
Aniiners  in  the  last  mentioned  report  or  document  were 
composed  of  and  comprised  costs  and  expenses  incurred 
by  two  separate  and  distinct  parties  before  the  commit- 
^  ;  and  that  the  said  report  included  and  contained 
^<^h  separate  costs  in  one  general  aggregate  sum,  without 
uistiDguishing  the  respective  costs   and  expenses   in- 
curred by  each  of  the  said  distinct  and  separate  parties, 
^^t  deponent  searched  the  minutes  of  the  proceed- 
^gs  of  the  select  committee  of  the  House  of  Commons 
^Pon  the  said  Maidstone  election  petition ;  and  that  the 
following  was  the  entry  thereon,  so  far  as  the  same  re- 
**^  to  the  attendance  of  parties,  agents,  or  counsel :  — 
^Mercurii  18^  die  Julii  1838.— Names  called  over;  all 
P^'esent.    Petition  of  George  Beacon  and  others,  electors, 
^^d ;  agent,   Mr.  Northouse ;   counsel,  Mr.  Hill,  Mr. 
^kbum,  Mr.  Palmer :  for  sitting  members,  and  Joseph 
^f^tead  and   others,   admitted  parties  to  defend  the 
'^^'^ni,  agents,  Ifysou  and  Hall ;  counsel,  Mr.  Austin, 
^*  Talbot :  adjourned  till  to-morrow  at  eleven  o'clock. 
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Jams  19^  die  Jtdii  18S8. — Names  called  over :  all  presen 
Mr.  Thesiger  appeared  as  counsel  for  the  sitting  men: 
ber,  in  addition  to  the  counsel  who  appeared  yesterday. 

That  there  were  not  any  persons  named  as  agen) 
upon  the  minutes  of  the  committee,  other  than  the  sai 
Mr.  Northouse  aud  Messrs.  Dyson  and  Hall. 

Tliat  deponent  searched  the  book  kept  at  the  office  < 
the  House  of  Commons  from  its  first  commencement  c 
the  13th  o^  March  1837  to  the  present  time  ;  that  tl 
name  of  Richard  Hart  did  not  appear  therein ;  and  th 
Richard  Hart  was  not  qualified  to  act  as  a  parli; 
mentary  agent  upon  any  petition  before  the  House  < 
Commons,  according  to  the  rules  issued  by  the  Speake 
in  pursuance  of  resolutions  of  the  House  of  Con 
mons. 

That  since  the  issuing  of  the  certificate  of  the  Speab 
of  the  House  of  Commons,  deponent  enquired  of  d 
said  J.  W.  Farrerj  one  of  the  examiners,  as  to  any  cos 
taxed  by  him  jointly  with  J.  Rickman^  in  the  matter 
the  Maidstotie  election  petition ;  and  the  said  J*.  W.  Fa 
rer  informed  deponent,  on  the  19th  of  November  instaz 
—  which  information  deponent  believed  to  be  true,  - 
that  the  only  costs  taxed  by  him  in  the  matter  of  t 
Maidstone  election  petition  were  those  taxed  in  purs 
ance  of  the  order  and  nomination  of  the  Speaker  of  t 
House  of  Commons,  above  set  forth ;  and  that  the  or 
report  signed  by  him  was  the  report  above  set  forth. 

That  Joseph  Benstead  was,  upon  petition,  admitted 
a  party  to  defend  the  return  of  Mr.  Fector ;  and  tfc 
separate  actions  had  been  brought  against,  and  deck 
ations  delivered  to,  Powelly  Wrightj  Jury^  Harris^  a: 
RrowTif  for  the  same  620/.  155.  10^.  mentioned  in  t 
Speaker's  certificate. 


Upon  these  affidavits  it  was  objected,  first,  that  juc 
ment  could  not  be  entered  up  for  the  Plaintiff,  his  cfp 
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having  been  ascertained  in  the  manner  prescribed 
by-     S  G.  4.  c.  22.  s.  60.,  which  enacts  "  that  the  costs 
and  expenses  of  prosecuting  or  opposing  any  petition 
pr-^sented  under  the  provisions  of  this  act,  and  the  costs, 
eic^enses,  and  fees  which  shall  be  due  and  payable  to 
wmy  witness  summoned  to  attend  before  such  committee, 
or  'fco  any  clerk  or  officer  of  the  House  of  Commons,  upon 
th^    trial  of  any  such  petition,  shall  be  ascertained  in 
in£i.xiner  following,  (that  is  to  say,)  that  on  application 
motcU  to  the  Speaker  of  the  House  of  Commons,  within 
tfa  r  ee  months  after  the  determination  of  the  merits  of  such 
petition,  In/  any  such  petitioner j  party ^  witnesSf  or  officer 
as    before  mentioned,  for  ascertaining  such  costs,  ex- 
penses, or  fees,  the  Speaker  shall  direct  the  same  to  be 
^*3ced  by  two  persons,  of  whom  the  clerk  or  one  of  the 
^lei'ks  assistant  of  the  House  shall  always  be  one ;  and 
one  of  the  following  officers,  not  being  a  member  of  the 
House,  shall  be  the  other;  (that  is  to  say,)  Masters  in 
^«  High  Court  of  Chancery,  clerks  in  the  Court  of 
Kiiig*s  Bench,  prothonotaries  in  the  Court  of  Common 
Pleas,  and  clerks  in  the  Court  of  Exchequer;  and  the 
P^i'sons  so  authorised  and  directed  to  tax  such  costs, 
^^penses,  and  fees  shall,  and  they  iare  hereby  required, 
^  examine  the  same,  and  to  report  the  amount  thereof, 
'^^ther  with  the  name  of  the  party  liable  to  pay  the 
**^e,   to  the  Speaker  of  the  said  House,  who  shall, 
°poii  application  made  to  him,  deliver  to  the  party  or 
Pottles  a  certificate  signed  by  himself,  expressing  the 
^^'^ount  of  the  costs,  expenses,  and  fees  allowed  in  such 
'^ort,  togethei^  with  the  name  of  the  party  liable  to  pay 
^^  same;  and  the  persons  so  appointed  to  tax  such 
^^ts,  expenses,  and  fees,  and  report  the  amount  thereof, 
^'"^  hereby  authorised  to  demand  and  receive  for  such 
^^ation  such  fees  as  shall  be  from  time  to  time  fixed 
^  any  resolution  of  the  House ;  and  such  certificate  so 
^^S^ed  by  the  Speaker  shall  be  conclusive  evidence  of 
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the  amount  of  such  demands  in  all  cases  and  for 
purposes  whatsoever." 

That  statute  gave  the  Speaker  a  new  jurisdiction 
known  to  the  common  law ;  and  the  Court,  therefc^^ 
as  in  the  case  of  summary  convictions,  would  see 
the  statutory  authority  was  stricdy  and  accurately 
sued.     Reg.  v.  Whistler  (a),  Bex  v.  Chandler  {b\  2 
HnSs  PL  Cr.  c.  25.  s.^3.|   Rex  v.   Jukes  {c),   Rejp 
Green  (d),  Rex  v.  Little  {e)^  Bum*s  Just.  Cowoiction^  69 
Foley  on  Convictions. 

Here»  the  application  to  the  Speaker,  required 
sect  60.,  to  be  made  by  the  petitioner,  party,  witn 
or   officer    concerned,   had  been    made,    not  by 
Plunti£P  who  was  a  party  to  the  proceedings 
the  committee,  but  by  Back  and  Bower  on  the  pa 
of  Hart,  who  was  neither  petitioner,  party,  witn 
nor  officer,  nor  even  an  agent  authorised  to  appear  b^ 
fore  the  committee ;  so  that  it  nowhere  appeared  fa 
the  Plaintiff  was  entitled  to  the  costs  which  had 
applied  for  by  Hart,     In  Rex  v.  Daman  (g)  it  was  hel 
that  where  a  penalty  is  given  to  a  particular  party  — 
to  the  owner  of  a  fishery  —  the  information  must  be 
by  the  party  himself,  or  by  some  one  who  lays  it 
pressly  at  the   instance  of  the  party  interested. 
Ranson  v.  Dundas  (h\  the  application  was  made  by 
petitioner  proprio  nomine.     Even  if  it  could  be  assum 
in  the  absence  of  all  evidence,  that  Hart  was  an 
for  the  Plaintifi^,  still  the  application  was  inoperati 
for  it  was  made  by  Bower  and  Back,  deputed  by  Hi 
who,  if  an  agent,  had  no  power  to  depute.     Deleg 
non  potest  delegare. 

Secondly,   the  certificate   was  invalid,   because 


w 


-^e 


(fl)  2  Salk.  542. 
(6)  1  Salk.  37S. 

(c)  8  T.  R,  542. 

(d)  Cald.39l. 


(e)  1  Burr.  609. 
(g^  2  B.  4^  Aid.  378. 
(ii)  3  New  Cam,  123. 
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620L  15s.  lOd,  included  the  costs  of  Bensteady  a  separate 
party  who  appeared  to  defend  the  return,  and  against 
whom  there  should  have  been  a  separate  certificate. 
In  Strachey  v.  Twrley  (a),  where  two  petitions  against  the 
same  return  were  reported  frivolous  and  vexatious,  and 
the  Speaker  certified  a  joint  taxation  of  costs  against 
both  petitioners,  the  Court  of  King's  Bench  thought 
that  such  joint  taxation  was  not  warranted  by  the  statute 
28  Gr«  8.  c.  52^  and  the  Plaintifi*  was  nonsuited.  And 
great:  injustice  might  be  done  if  the  law  were  otherwise ; 
for  one  petitioner  might  proceed  on  a  ground  that 
would  occasion  no  expense,— as  that  the  member  was 
under  age,  —  while  another  might  petition  on  a  ground 
whioli  might  occupy  a  committee  many  weeks^— -as 
bribery,— and  occasion  nine  tenths  of  the  whole  ex- 
pense. For  aught  that  appeared  to  the  contrary,  Beri' 
stea^C^  expenses  here,  might  form  that  proportion  of  the 
entire  amount. 

Thirdly,  according  to  sect.  63.  of  9  G.  4.  c.  22.,  the 
Spea.ker's  certificate  is  to  have  the  same  efiect  as  a 
warx*aot  of  attorney  to  confess  judgment:  if  so,  this 
action  should  have  been  brought  against  all  the  pe- 
titioners jointly;  for  a  warrant  of  attorney  given  by 
several  persons  does  not  operate  as  an  authority  to  sign 
J^^^ment  against  any  number  less  than  the  whole ;  even 
tnough  some  may  have  died  since  executing  the  warrant ; 
^^''^  V,  Aldersm  (6),  Gee  v.  Lane,  (c)  Under  sect  63. 
demand  may  be  made  on  one  or  more  of  the  parties 
^^^J"t:cd  to  be  liable;  but  though  the  demand  may  be 

*^^de,  the  action  must  be  against  all.  In  Gnrney  v. 
^on  (d)  there  was  a  separate  report  against  the  pe- 
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^^r,  and  upon  that  report  he  was  the  only  person 


Co)  7 
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Eait,  507. 
TaunL  453. 


(c)  15  East,  5^2. 
{d)  2  Tyrwh.  6l6. 
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Thesiger  and  Channell,  in  support  of  the  rule. 

The  principle  acted  on  by  the  Court  in  cases  of  sta- 
tutory jurisdiction  and  summary  convictions,  does  not 
apply  here :  for  the  Plaintiff  proceeds  on  the  report  of 
a  committee  of  the  House  of  Commons ;  and  the  statute 
which  authorises  the  Speaker  to  certify  the  amount 
costs,  is  in  ease  of  the  Defendant,  and  ought  ta  be  con- 
strued liberally. 

The  statute,  however,   is   directory  only  as  to  thi 
person  by  whom  the  application  to  the  Speaker  is  to 
made  :  and  all  the  requisites  essential  to  entitle  the  Plain 
tiff  to  costs  appear  in  this  case :  it  appears  that  he  w 
returned  for  Maidstone ;  that  his  return  was  petition 
against ;  that  the  petition  was  tbund  to  be  frivolous  an 
vexatious ;  that  the  costs  were  taxed,  and  the  Defendant 
ordered  to  pay  them.      It  is  immaterial  whether  th 
application  to  the  Speaker  to  tax  the  costs  was  mad 
by  the  Plaintiff,  by  his  agent,  or  by  an  ordinary 
senger. 

At  all   events,   should  the  Court  deem  it  materiaT 
that  the  Plaintiff  should  shew  an  application  by  himsel 
or  his  agent,  that  fact  may  be  collected  from  the  affi- 
davit put  in  on  behalf  of  the  Defendant.     That  affidavi 
is  so  craftily  framed,  that  its  silence  upon  informatioi^ 
with   which   the  deponent  might  have  furnished  th 
Court  affords  a  strong  presumption  that  the  requisit^^^^ 
application   was   made.     From   the  deponent's  havin^ 
omitted  to  annex  the  account  referred  to  in  the  letter 
Bower  and  Back^  or  to  state  what  was  the  precise  ob 
jection  he  took  before  the  examiners,  it  may  be  inferred 
that   that  account   would   have   sufficiently  conn 
Hart  widi  the  Plaintiff:    and  it  was  the  Defendant 
duty  to  annex  that  account,  to  which  it  is  plain  he  h 
access  ;  for  the  Plaintiff  having  established  ^primajc 
case  by  the  production  of  the  Speaker's  certificate, 


it 
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for  the  Defendant  to  establish  his  objection  by  the 
fullest  information  he  could  lay  before  the  Court 

Secondly,  with  respect  to  Benslead*s  expenses,  the 
Sf^^^er's  certificate  is  conclusive  as  to  the  amount: 
V.  Ihmdas  :  but  they  might  properly  be  in- 
led,  for  it  is  manifest  that  Benstead  and  the  Plaintiff, 
defending  the  Plaintiff's  return,  were  embarked  in 
and  the  same  cause.     Strachey  v.  Turley  is  distin- 
ihable,  as  being  the  case,  not  of  a  party  petitioned 
L^ainst,  for  whom  and  his  supporters  there  can  be  but 
course  of  proceeding,  but  of  two  petitioners,  who 
>is^^  have  proceeded  on  grounds  wholly  difiTerent. 
X»astly,  it  is  clear  from  Gurtiej/  v.  Gordon  that  an 
motion  lies  on  the  certificate  against  one  of  several  pe- 
titioners ;  and  unless  the  Defendant  can  make  it  appear 
that  the  Plaintiff  has  actually  recovered  against  another, 
**e  is  entitled  to  proceed  with  the  present  action. 

Cur.  adv.  vuli. 
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I^XNDAL  C.  J.     Upon  shewing  cause  against  the  rule 

S^'^uted  in  this  case,  for  signing  and  entering  up  final 

J**^gf»iient  for  the  sum  specified  on  the  certificate  of  the 

^P^«ilter  of  the  House  of  Commons,  in  pursuance  of  the 

*^t^   S  G.  4.  c.  22.,  three  objections  have  been  urged  on 

the  ^art  of  the  Defendant  against  the  Plaintiff's  right  to 

'^^^^^^"ver  his  costs :  first,  that  upon  the  facts  brought  before 

j*^  CDourt  by  the  affidavits,  the  Speaker  had  no  jurisdic- 

*ori    ^  grant  his  certificate ;  secondly,  that  the  certificate 

'^^tt^des  the  costs  of  another  petitioner  besides  those  of 

^^       Plaintiff;  and  lastly,  that  the  action  should  have 

a  joint  action  against  all  the  petitioners,  not  a 

Tal  action  against  each. 

ith  respect  to  the  objection  lastly  taken,  we  think 
ight  have  been  entitled  to  much  consideration,  if  the 


it 


^^^ntiffhad  already  entered  up  his  judgment  in  another 
on  against  any  one  of  the  parties  made  liable  to  the 
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costs ;  for  that  would  have  raised  the  question,  whet/t 
more   than   one   action  can  be   maintained   under  tf^^ 
statute,  where  several  parties  are  made  liable  to  ^^^-"^^^ 
costs ;  but  "OS  no  application  has  yet  been  made  by 
Plaintiff  in  any  other  action,  and  it  does  not  appear 
any  other  will  be  made,  the  only  question  at  preseci^^t 
before  us  is,  whether  a  several  action  is  maintaioab^Ce 
against  one  of  such  parties  only.     And  we  think  tha. 
under  the  construction  of  the  sixty-third  section,  it  is 
all  events  in  the  election  of  the  party  who  is  entitled 
his  costs  under  the  Speaker's  certificate,  to  demand  th< 
of  any  one  of  the  persons  made  liable  by  the  certificat-^tt, 
and  to  bring  his  action  against  such  one  alone. 

In  support  of  the  two  former  objections,  it  has  be^sn 
urged  in  the  first  place  on  the  part  of  the  DefendaKst, 
that  the  several  clauses  of  the  statute  which  giye  s^mi* 
thority  to  the  Speaker  to  ascertain  and  certify  the  costs, 
are  to  be  considered  as,  and  to  receive  the  same  sts'ict 
construction  with,  clauses  in  an  act  of  parliament  wki<:^li 
impose  a  penalty,  so  that  no  intendment  is  to  be  m^de 
in  favour  of  the  Speaker's  jurisdiction;  but,  on  the 
trary,  such  jurisdiction  must  appear  expressly  and 
entire  certainty  upon  the  face  of  the  proceedings  thejrjo 
selves.    But  we  cannot  consider  the  authority  given  by 
this  statute  to  the  Speaker  as  having  any  connecti^'fl 
with,  or  bearing  any  analogy  to,  a  penal  enactmeat. 
Even  admitting  that  the  clauses  which  give  to  the  cocv=>* 
mittee  appointed  to  consider  the  merits  of  a  petition,  tK'c 
power  of  reporting  that  such  petition,  or  the  oppositk^^ 
thereto,  is  frivolous  and  vexatious ;  and  which  impose  ^^^ 
the  consequence  of  such  report  the  payment  of  the  fi^-  -^ 
costs  and  expenses  of  the  adverse  party  by  the  perwc:*' 
against  whom  such  report  is  made,  are  to  be  consider^^ 
as  in  the  nature  of  penal  enactments, — still  theauthori'^ 
given  to  the  Speaker  is  of  a  nature  widely  difierent;       ^ 
is  created  not  for  the  purpose  of  imposing  costs,  but 
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ascertainiog  their  amount  by  taxation  of  certain  o£Bcers 
therein  mentioned ;  and  the  clauses  relating  to  it  have 
no  other  object  or  effect  than  to  moderate  and  diminish 
the  amount  of  the  costs  already  incurred,  or  at  all  events 
to  ascertain  their  just  measure.    They  are  in  fact  clauses 
beneficial  to  and  not  in  prejudice  of  the  party  against 
vbom  the  penalty  of  costs  has  been  awarded  under  the 
tetute:  and  ought  therefore,  as  it  appears  to  us,  to  re- 
ceive a  favourable  construction  in  themselves ;  and  that 
^ery  fair  intendment  is  to  be  made  from  the  facts  dis- 
closed by  the  affidavits,  in  support  of  the  jurisdiction 
under  which  the  Speaker  acts. 

^ow  the  first  objection  is,  that  the  name  of  Mr.  Fector^ 
^®  petitioner,  no  where  appears  upon  the  face  of  any  do- 
^nient  brought  before  the  Court,  until  it  occurs  for  the 
^^^t  time  in  the  Speaker's  certificate;  but  that  in  the 
^^*giiial  application  to  the  Speaker,  a  copy  "  of  Mr. 
^^^orfs  account  against  the  petitioners"  is  transmitted 
"t>r  taxation ;  and  that  the  reference  by  the  Speaker  to 
^^  taxing  officers  —  the  appointment  given  by  them  of 
^«  day  of  taxation — and  also  their  report  to  the  Speaker 
^*  the  amount  of  the  costs,  —  never  disclose  the  name 
^*   the  petitioner,  but  use  and  adopt  the  same  descrip- 
^^H  as  that  contained  in  the  first  application.     It  is 
^*^erefore   contended  by  the  Defendant,  that  the   ac- 
^^^Uut  of  Mr.  Hart  is  or  may  be  the  account  of  a  per- 
stranger  to  the  transaction ;   that  the  costs  and 
mses  may  include  or  belong  to  something  else ; 
^*^d   that  no  authority  is  shewn  in  the  speaker  to  insert 
^*^e  name  of  Mr.  Fector  in  his  certificate.     But  when  it 
^  GODsidered  that  the  taxation  of  the  costs  which  took 
place  arose  out  of  the  decision  of  the  committee  ap- 
pointed to  try  the  merits  of  the  Maidstone  election,  by 
^hich  it  appears,  as  set  out  in  one  of  the  affidavits,  that 
w.  ttdor  was  the  sitting  member  and  the  party  peti- 
^>ox^  against ;  and  that  the  appointment  of  the  day  for 
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taxation  is  headed  ^^  Maidstone  borough/'  and 
and  expenses  of  Mr.  Hart  in  the  matter  of 
election  are  therein  expressly  referred  to; 
report  of  the  examiners  is  headed  ^^  Maidstone 
and  that  the  Speaker's  certificate  is  founded 
on  the  reference  which  he  had  previously  mad 
same  oflBcers,  and  which  he  describes  in  his  • 
as  a  reference  of  <<  the  costs  and  expenses  in* 
John  Minett  Fector ^  Esq.,  sitting  member  for  th< 
of  Maidstone^*  —  it  seems  a  necessary  intendn 
taking  the  documents  together,  the  costs  and 
of  Mr.  Hart  in  the  matter  of  the  election,  and 
and  expenses  claimed  by  the  sitting  member, 
the  same  identical  costs  and  expenses.  A 
affidavit  of  the  Defendant's  agent  states  that  he 
the  taxation,  that  he  objected  to  the  author 
taxing  officers,  and  protested  against  their  pn 
but  that,  nevertheless,  they  proceeded  :  and  tl 
affidavit  is  silent  as  to  what  objection  was  n 
taking  it  to  have  been  that  which  is  above  adi 
it  could  only  have  been  overruled  by  proof  b 
officers  that  the  costs  of  Mr.  Hart  and  the 
Mr.  Fector  were  identically  the  same.  Indeed 
not  the  slightest  suggestion  in  the  affidavit, 
Harfs  bill  of  costs  related  to  any  other  subjc 
than  the  costs  incurred  before  the  Maidstom 
committee,  and  such  suggestion  could  never  I 
omitted  if  the  fact  had  warranted  the  insert! 
W^  therefore  think  the  first  objection  ought  i 
allowed  to  prevail. 

The  second  objection  is,  that  the  costs  of 
an  elector,  who  was  allowed  by  the  House 
mitted  a  party  to  defend  the  return  of  Mr.  I 
included  in  the  amount  of  the  taxation,  and 
Speaker  had  no  jurisdiction  to  make  a  certi 
eluding  both.     What  was  the  amount  of  thos< 
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alleged  to  be  due  to  Benstead,  the  affidavit  does  not 
disclose,  nor  the  ground  upon  which  the  taxing  officers 
included  such   costs   in   the  bill ;  nor  indeed  does   it 
appear  with  any  degree  of   certainty  that  the  agent 
made  any   precise  objection   on   this   account.      But 
whether  he  did  or  not,  we  think  this  objection  is  an- 
swered by  reference  to  the  sixtieth  section  of  the  statute, 
by  which  the  certificate  of  the  Speaker  is  declared  to 
be  conclusive  evidence  of  the  amount  of  the  costs ;  the 
disputed  items  being  in  effect  items   in  the  account, 
which  the  taxing  officers,   after  hearing  both   sides, 
thought  themselves  warranted  in   allowing,   and    the 
Speaker  in  certifying.     And  we  think  the  present  case 
differs  widely  from  that  of  Strachey  v.  Turley  (c),  where 
the  objection  that  the  costs  of  two  separate  parties  were 
inade  the  subject  of  a  joint  taxation,  appeared  upon  the 
documents  themselves  :  and   the  Court  could  not  do 
otherwise  than  take  notice,  that  under  a  power  given  to 
^  the  costs  of  "  such  petition,"  the  officers  had  taxed 
toe  costs  jointly  of  two  several  petitions,  signed  by 
aifferent  persons ;  whereas  in  the  present  case  the  ob- 
jection is  raised  only  by  affidavit. 

•^e  therefore  think  the  objections  ought  not  to  be 
^iloH'ed,  and  that  the  rule  for  entering  up  judgment 
^'Jould  be  made  absolute. 

Rule  absolute. 
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(a)  7  EaH,  507. 
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Douglas  v.  Congreve. 

nnHIS  case  was  argued  before  the  Court  of  CSo] 

mon  Pleas,  and  a  certificate  was  returned  by  ^baf 
Court  (a) ;  but  afterwards  that  certificate  was  amended 
by  the  same  Court,  and  was  again  returned  in  the  f<Uo  vr- 
ing  form :  — 

^^  We  have  heard  this  case  argued,  and  we  are  of 
opinion  that  the  Plaintiff*  took,  under  the  will  of  George 
Douglasj  the  testator,  an  immediate  estate  for  life  in  the 
real  estates  of  the  said  testator,  at  Chilston  and  else- 
where, in  the  county  of  KerU^  and  an  estate  in  remainder 
in  tail  general  in  the  same  lands,  expectant  on  the  dxr 
termination  of  the  estate  for  life,  limited  to  James  Dtmf; 
las  Stoddart, 

«  25th  Naoember  1837."  K  C  Tmo^ 

J.  A.  Pail^l.- 
J.  Vauobj^-% 

T.COLTM. 
(a)  See  4  New  Ca*e9y  1. 
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Penney  v.  Slade  and  Another.  Feb.s.(a) 

3  was  an  action  of  trespass  for  seizing  the  goods  Seven  bo- 

the  Plaintiff,  under  colour  of  a  warrant  signed  '^"^^  "**' 

.  gistrates, 

Oefendants,  who  were  magistrates  of  the  borough  including  the 

?,  (one  of  them  being  the  mayor,)  for  the  purpose  niayo'',  as- 
n  ^     «  ...  ,     sembled  to 

•cing  the  payment  of  a  poor-rate,  whicli  was  al-  appoint  over- 

y  the  Plaintiff  to  be  void,  on  the  ground  that  the  seers.    The 

rs,  Sydenham  and  Custard,  by  whom  it  was  made,  ?^^^^.  ^^^ 

been  duly  appointed.  •    pocket  two 

le  trial  before  Lord  Denman,  Dorset  Spring  as-  ^^^"^  forms, 

>««     •  1  1  /•    1      -Tki  .     .«»    ^^^th  three 

j38,  It  was  proved  on  the  part  or  the  Jrlamtiit,  gg^jg  ^g^jy 

tice  had  been  duly  given  for  holding,  on  the  6th   attached, 

f  1837,  a  meeting  of  magistrates  for  the  appoint-     ..^,  th^*"^^ 

*  overseers.  names  of  two 

at  the  hour  of  meeting,  eleven  in  the  forenoon,  persons  o^  l^is 

111        .       njr      ^«    >      1       own  political 
magistrates  were  assembled ;  viz,,  Mr.  Slade  the  party,  handed 

them  to  the 
istrates  sitting  next  to  himself,  and,  on  their  being  signed,  immediately 
?d  them  by  a  constable  to  be  served.  As  soon  as  the  constable  had  left 
I,  the  four  other  magistrates,  who  had  not  observed  the  mayor's  pro- 
requested  him  to  nominate  two  other  overseers,  and,  upon  his  refusing 
e  question,  appointed  them  without  his  concurrence.  The  mayor  after- 
used  a  distress  to  be  levied  on  Plaintiff  for  refusing  to  pay  a  rate  made 
^erseers  appointed  by  the  mayor.  Plaintiff  having  sued  the  mayor  in 
the  jury  were  directed  that  they  might  find  for  Plaintiff,  if  they  thought 
t's  appointment  of  overseers  to  be  fraudulent.  The  jury  having  found 
audulent,  the  Court  refused  a  new  trial,  which  was  moved  for  on  the 
that  whether  the  appointment  were  fraudulent  or  not,  it  was  void,  as 
judicial  act  done  by  the  minority  of  the  justices  assembled,  without 
jty  of  deliberation  afforded  to  the  entire  body. 

lis,  and  the  two  fol-      term,  pursuant  to  the  statute 
ases,  were  decided  at      1  &  2  Vict.  c.  32. 
igs  in  banco  after  the 
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J  839.        mayor,  Mr,  S/ade  junior  the  late  mayor  (the  twa 
— —        fendants).   Captain   Festing^  Mr.  Parroit,   Mr.  Sea^^^i 
Pknney       ]^j^^  Clarke^  and  Mr.  Bricc.     There  were  present  am^^'^ 
Slade.       the  magistrates'  clerk  and  his  assistant,  together  wit  ^^  ^ 
considerable  body  of  spectators. 

Mr.  Slade  junior  sat  next  to  the  mayor,  and  Copt-^^^ 
Festing  next  to  Mr.  Slade  junior. 

A  list  of  persons  eligible  to  serve  the  office  of  ov  ^er- 
seer  was  then  produced  from  the  vestry,  and  the  ma^*'^^ 
read  out  the  names. 

Mr.  Parrott  objected  to  the  list,  that  it  appeared  ^o 
be  made  for  a  political  purpose,  the  names  being  tafc^^n 
almost  exclusively  from  the  Tory  party,  to  which  tlie 
mayor  belonged,  and  proposed  that  one  overseer  of  e^sx^  ^h 
political  party  should  be  appointed,  from  a  more  ^^  x- 
tended  list.  Mr.  Seager,  Mr.  Clarke^  and  Mr.  19^^  ice 
concurred  in  this  proposal. 

The  mayor  said,  '^  I  shall  appoint  the  two  first  na.i::Bcnes 
on  the  vestry  list" 

Somebody  then  produced  an  extended  list  contain  mug 
twelve  names,  which  Mr.  Part  oft  proceeded  to  read.^ 

While  he  was  in  the  act  of  reading,  the  mayor  dr — ew 
two  blank  forms  of  appointment  from  his  pocket,  vr"^  itii 
three  seals  ready  attached  to  each,  and  after  sign^Sng 
the  instruments,  handed  them  to  Mr.  Slade  junior,  w^W^^> 
after  signing  them  handed  them  to  Captain  Festu^-^S » 
Captain  Festiiig  having  signed  them,  they  were  hanc^^^^ 
back  to  the  mayor,  who  immediately  delivered  them  ^° 

the  high  constable ;  and  the  high  constable  instantly  V       ^ 
the  room  to  serve  them  on  the  parties  concerned. 

Two  other  magistrates,  Colonel  Pedler  and  Mr.  Ric^:^^  " 
vtan  then  came  in.   Mr.  Parrott^  Mr.  Seagcr,  Mr.  Clarl^^^^ 
and  Mr.  Bricc  had  not  observed  the  mayor's  procee 
ing,  being  engaged  in  the  consideration  of  the  extend^^**^ 
list,  and  Mr.  Pairoit  now  proposed  as  overseers  t^^^ 
other  persons,  Btissofi  and  Sftorf,  one  of  each  politi    ^^ 
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party ;    Mr.  Seager  seconded  the  proposal ;  but  the 
mayor  refused  to  put  the  question,  saying  it  was  too  late, 
as  he  bad  already  made  an  appointment,  and  the  high 
constable  had  gone  to  serve  the  parties. 

The  magistrates'  clerk  then  put  the  question  at  the 
instance  of  Mr.  Parrott^  and  took  the  votes  seriatim; 
iMfhen  six  magistrates  voted  for  Busson  and  Sfiort^  and 
Captain  Festing  and  the  two  Messrs.  Sade  declined  to 


It  was  the  duty  of  the  magistrates'  clerk  to  provide, 
c^nd  he  had  with  him  on  this  occasion,  blank  forms  for 
^^e  appointment  of  overseers. 

According  to  the  testimony  for  the  Plaintiff,  the  pro- 
cseeding  on  the  part  of  the  mayor  as  to  the  signature  of 
"^Ii^  papers,  and  the  handing  them  to  the  high  constable 
"^vas  conducted  with  great  despatch,  and  with  the  air  of 
one  who  wished  that  the  act  should  escape  the  observ- 
stdoD  of  the  other  magistrates.     The  principal  witnesses 
*^vho  deposed  to  this  were  aii  attorney  who  was  acci- 
dentally present,  and  the  magistrates'  clerk's  assistant, 
^%p?ho  also  stated  that  the  mayor  some  time  afterwards 
said  to  him,  ^^  I  did  not  expect  to  have  got  through  it 
so  well ;  nobody  saw  me  but  you ;  and  I  thought  you 
^^ould  have  spoken." 

According  to  the  testimony  for  the  Defendants,  partl- 

«:ularly  that  of  Captain  Festing^  the  mayor  acted  openly 

«nd  deliberately,  and  no  objection  was  made  by  Mr. 

J^arrott  till  after  he,   Captain  Festing^  had  signed  the 

appointments,  and  the  mayor  was  putting  them  into  the 

hands  of  the  high  constable ;  Colonel  Pedler  and  Mr. 

Rtckmatiy  he  said,  arrived  a  minute  or  two  after  he, 

Captain  Festingy  had  signed.  Other  witnesses,  and  among 

them  Mr.  Arnold  the  town  clerk,  made  the  same  statement 

as  to  the  mayor's  conduct;  the  latter  said,  that  Mr.  Par'- 

ratios  objection  was  not  made  till  after  the  appointment 

was  in  the  hands  of  the  high  constable,  and  that  Colonel 
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Thesiger  and  ChanneU,  in  support  of  the  rule. 

The  principle  acted  on  by  the  Court  in  cases  of  c&c:^«. 
tutory  jurisdiction  and  summary  convictions,  does    rm.^)t 
apply  here :  for  the  Plaintiff  proceeds  on  the  report:     ^f 
a  committee  of  the  House  of  Commons ;  and  the  states,  te 
which  authorises  the  Speaker  to  certify  the  amount    ^ 
costs,  is  in  ease  of  the  Defendant,  and  ought  ta  be  co 
strued  liberally. 

Tlie  statute,  however,  is  directory  only  as  to  tl 
person  by  whom  the  application  to  the  Speaker  is  to 
made  :  and  all  the  requisites  essential  to  entitle  the  PlaicT''^* 
tiff  to  costs  appear  in  this  case :  it  appears  that  he  wi 
returned  for  Maidstone ;  that  his  return  was  petitions 
against ;  that  the  petition  was  found  to  be  frivolous  an^^^ 
vexatious ;  that  the  costs  were  taxed,  and  the  Defendai^^^^^ 
ordered  to  pay  them.  It  is  immaterial  whether 
application  to  the  Speaker  to  tax  the  costs  was  mi 
by  the  Plaintiff,  by  his  agent,  or  by  an  ordinary  m< 
senger. 

At   all   events,   should  the  Court  deem  it  mat 
that  the  Plaintiff  should  shew  an  application  by  hims- 
or  his  agent,  that  fact  may  be  collected  from  the  a: 
davit  put  in  on  behalf  of  the  Defendant.     That  affidi 
is  so  craftily  framed,  that  its  silence  upon  informatm* 
with   which   the  deponent  might  have   furnished 
Court  affords  a  strong  presumption  that  the  requi^^ite 
application   was   made.     From   the  deponent's  hairing 
omitted  to  annex  the  account  referred  to  in  tlie  letter  <3f 
Bower  and  Back^  or  to  state  what  Wjas  the  precise  ob* 
jection  he  took  before  the  examiners,  it  may  be  inferred' 
that   that  account  would   have   sufficiently  connected 
Hart  with  the  Plaintiff:    and  it  was  the  Defendant  *^ 
duty  to  annex  that  account,  to  which  it  is  plain  he  bi»^ 
access  ;  for  the  Plaintiff  having  established  ^ prima  fac^^ 
case  by  the  production  of  the  Speaker's  certificate,     ^^ 
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iendants'  case,  no  opportunity  of  conference  and  de- 
ion  had  been  afforded  to  the  body  of  magistrates 
bled  to  make  the  appointment,  and  it  was  made  by 
iDority  of  that  body. 

two  magistrates  only  had  assembled,  two  would  have 

n  competent  to  make  the  appointment :  but  as  more 

snbled,  and  as  the  appointment  was  a  judicial  act, 

r  V.  Forrest  (a),  the  question  ought  to  have  been  put, 

the  whole  body  ought  to  have  had  the  opportunity 

eliberating,  that  the  decision  might  be  according  to 

sense  of  the  majority. 

n  Bex  V.  Forrest^  Lord  Kenyon  said,  —  *<  This  is  not 
ly  a  ministerial  act ;  if  it  were  like  signing  a  rate, 
^  might  perhaps  vary  the  question ;  but  it  is  a  Judicial 
wherein  the  justices  are  to  exercise  a  discretion* 
<d  in  order  to  make  this  a  good  appointment,  the  jus- 
should  have  acted  together :"  and  Ashhurst  J.  said,— 
e  justices,  in  appointing  overseers,  do  not  act  minis- 
Uy;  the  statute  has  vested  a  discretion  in  them, 
they  should  act  together.  And,  it  being  a  matter 
discretion,  tkey  should  confer  together  for  the  pur- 
of  a  communication  on  the  subject  matter  on  which 
J  are  to  determine.'' 

in  Bex  v.  HamstallBidware  {b) ,  Lord  Kenyon  said,— - 
e  rule  has  been  long  settled  to  be  that  the  concur* 
of  justices  together  is  not  necessary  where  the  act 
be  done  is  merely  ministerial;  but  they  must  c(mfer 
^thcTj  and  form  a  joint  opinion  where  the  act  is  of  a 
^icial  nature.** 
JL  rule  nisi  having  been  granted, 
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WUde  and  Bompas^  Seijts.,  and  Barstawshe^eii  cause.- 

e  alleged  fraud  was  peculiarly  a  question  for  the  jury, 

their  verdict  ought  not  to  be  disturbed,  for  there 


(a)  8  7.  R.  88. 


(6)  3  T.  R.  SSO. 
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]8S9.       was  conflicting  evidence:  according  to  one  of  the  De- 

fendants'  witnesses,  no  objection  was  made  till  after  the 

Pennbt      appointment  was  in  the  hands  of  the  high  constable; 

v«  

Sladb.       ^"^  "P  ^^  ^^^^  ^^^^  ^^^  Defendants  no  doubt  acted  in 

the  conscientious  belief  that  they  were  giving  efiect  to 
the  unanimous  opinion  of  the  magistrates.      Perhaps 
they  erred  in  not  recalling  the  high  constable  after  the 
objection  was  made ;  but  if  there  were  no  fraud,  this 
action  does  not  lie :  for  the  appointment  of  overseers 
is  a  judicial  act ;  Rex  v.  Forrest^  Rex  v.  Flagg  (a) ;  and 
justices  of  the  peace  are  not  liable  to  actions  for  jn 
dicial  acts;  12  Rep,  2S.  S5.     It  would  be  attended 
great  inconvenience  if  the  validity  of  judicial  acts  we 
to  depend  upon  the  result  of  an  inquiry  as  to  the  mod^ 
in  which  they  have  been  performed.     No  line  could 
drawn.     The  warrant  to  distrain,  too,  was   an  adj 
dication  on  the  existence  of  the  rate  and  its  valid! 
for  the  time  being;   and  that  adjudication  cannot 
impeached  by  an  action.     Public  policy  requires 
the  law  should  be  so ;  for  the  inconvenience  would 
endless  if  judges   were  liable  to  actions  for  judi 
acts  unattended  with  fraud  or  malice,  and  few  woi 
venture  to  undertake  the  duties  of  a  magistrate.    Th 
fore,  in  Brittain  v.  Kinnaird{b\  it  was  held  tha^  in 

trespass  against  magistrates  for  taking  and  detaiim£^'Xig 
a  vessel,   a  conviction  by  the  Defendants,  under    -C^^lie 
Bum-boat  Act  (no  defect  appearing  on  the  face  of    £=-  ^t 
conviction),  was  conclusive  evidence  that  the  vessel       in 
question  was  a  boat  within  the  meaning  of  the  act,  a^^d 
properly  condemned ;  so,  in  Basten  v.  Carew  (c),  tl^^^«t 
a  record  of  magistrates'   proceedings  under  11  6.        ^' 
c.  16.  5.  16.,  in  giving  possession  of  a  deserted  fan       "' 
was   a   conclusive   answer  to  an  action  against  th 
for  those  proceedings ;  and  Abbott  C.  J.  said,  —  "  It  is 

(a)  1  Boit.  16.  (c)  3  J9.  4*  C.  64Q. 

(6)  IB.S^B.  432 
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general  rule  and  principle  of  law,  that  where  justices  of 
the  peace  have  an  authorit}'  given  to  them  by  an  act  of 
fiarliament,  and  they  appear  to  have  acted  within  the 
urisdiction  so  given,  and  to  have  done  all  that  they 
ire  required  by  the  act  to  do  in  order  to  originate 
their  jurisdiction,  a  conviction  drawn  up  in  due  form, 
lod  remaining  in  force,  is  a  protection  in  any  action 
brought  against  them  for  the  act  so  done."  In  Ashcrqft 
V.  Bourne  (a),  the  magistrates  acting  under  the  i^ame 
statute  were  held  to  be  protected  by  their  conviction, 
though  it  had  been  set  aside  on  appeal  In  Fawcett  v. 
Fowlis  (i),  a  conviction  und^r  the  Highway  Act  was  held 
to  be  a  defence  to  the  magistrates  who  issued  a  warrant 
to  levy  the  penalty.  In  Tinsley  v.  Nassau  (c),  it  was  held 
that  a  sheriff,  as  judge  of  the  county  court,  was  not  liable 
for  granting  a  warrant  against  the  goods  of  a  wrong 
person;  and  in  Gamett  v.  Fe7rand{d)y  that  a  coroner 
was  not  answerable  for  an  act  done  in  his  judicial  ca- 
pacity. Lowther  v.  Iiord  Radnor  (f ),  Lord  Radnor  v. 
Reeve  (g),  and  the  cases  collected  in  1  Starkie's  Evid.  289., 
shew  also  the  extent  to  which  magistrates  are  protected 
in  the  discharge  of  their  duty.  It  makes  no  difference, 
in  the  present  case,  that  the  magistrates  who  granted 
the  warrant  to  distrain  are  those  who  signed  the  con- 
tested appointment  of  the  overseers ;  for  the  granting 
the  warrant  is  a  judicial  act ;  Harper  v.  Carr  (h) ;  the 
idjudication  is  complete;  and,  until  the  rate  is  set  aside 
>n  appeal,  the  magistrate  is  bound  to  grant  a  warrant 
vhether  the  rate  be  objectionable  or  not :  for  the  poor 
nust  be  supported  ;  and,  under  41  G.  S.  c,  23.,  money 
i^ollected  under  an  illegal  rate  is  to  be  placed  to  the 
^count  of  the  next  valid  rate.    The  Plaintiff,  therefore, 
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(a)  IB.SfC.  684. 

(b)  7B.S(  C.  394. 

(f )  I  M.^  Malk.  52. 

Id)  6J?.  4-C.611. 


(c)  S  East,  US. 
Ig)  QB.S^P.  391. 
(h)  7  T.  R.  270 
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18S9.  instead  of  suing  the  magistrates,  should  have  appealed 

— -*-  agaiust  the  appointment  of  overseers  (a),  or  hare  applied 

^^^'""^  to  the  Court  of  Queen's  Bench  in  the  term  eniuiiig  the 

8iiAj».  appointment ;  JBex  v.  Great  Marlcm.  (b) 

Crtmder^  Bingham^  Buitf  and  Nemuntj  in  support  of 
the  rule. 

It  is  conceded  that  the  conviction  of  a  magistrate  is 
conclusive  where  it  constitutes  a  record,  and  the  magis- 
trate has  jurisdiction.  In  Brittain  v.  Kinnaird,  BasUn 
V.  Carew,  Jshcrqfi  v.  Bourne,  Fceoxett  v.  Faalis,  Lawther 
V.  Lord  Radnor,  Lord  Radnor  v.  Reeve,  Siridtland  v 
Ward  {c),  and  Wilson  v.  Weller  (d),  the  convictions 
all  records,  and  the  magistrates  had  jurisdiction  in 
matter.  In  Basten  v.  Carew  it  was  contended  by 
SerjL  that  the  conviction  was  not  a  record ;  but  th^ 
Court  held  that  it  was,  and  that  circumstance  was 
on  by  each  of  the  judges. 

In  the  present  case  the  distress  warrant  signed 
the  magistrates  was  not  a  record,  and  they  had  no  juri 
diction.     For  whether  there  was  fraud  or  not  in  the 
pointment  of  overseers,  the  appointment  was  voidy 
cause  the  justices  assembled  to  make  it  had  not  t 
opportunity  of  deliberating  on  the  subject ;  Rex  ▼. 
rest:  and  though   money  may  be  collected  under 
rate  informal  or  voidable  only,   and  carried  to 
account  of  the  next  valid  rate,  yet  the  magistrates 
acting  without  jurisdiction  if  they  issue  a  warrant 
enforce  a  rate  absolutely  void,  or  against  a  perscm 
liable  to  be  rated. 

Accordingly,  in  Lord  Amhent  v.  Lord  Somers  (e) 

(a)  The  Plaintiff  rftrf  appeal,  (6)  2  East,  2^. 

at  the  next  sessions  after  the  (c)  7  T,R.  63S.  n. 

distress,  and  the  appointment  (d)  1  B.  ^  B,  57. 

of  the   Defendants,  overseers,  {e)  2  T.  A  372. 

and  the  rate  made  by  them,  was 
quashed  ;  but  the  money  levied 
was  never  returned. 
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V.  Price  (a),  the  magistrates  were  held  liable  for        1889. 

issuing  a  warrant  to  distrain  for  a  rate  on  one  who  was        

not  an  occupier ;  and  in  Stanley  v.  Fielden  (i),  for  [Pbnnby 
issuuig  a  warrant  to  levy  a  highway  rate  improperly  Slabb. 
^se^sed.  So,  in  Harper  v.  Carr  (c),  it  was  held  that  in 
an  ^kc^tion  against  overseers  for  distraining  for  a  poor 
^te  'Under  a  magistrate's  warrant,  the  magistrates  should 
^  JGioed  as  defendants.  If  the  warrant  itself  were,  as 
^^^t:ended  by  these  Defendants,  a  conclusive  answer  for 
^^  ^magistrates,  why  did  they  fail  in  the  two  former  of 
™^^0  cases,  and  why  did  the  Court  require  them  to  be 
jomed  in  the  latter  ? 

'A.t  all  events  it  makes  a  great  difference  that  here 
^^     magistrates  who  signed  the  warrant  are  those  who 
the  illegal  appointment     If  in  any  case  a  war^ 
should  be  held  to  shield  a  magistrate,  at  least  it 
^^i^xiot  have  that  effect  when  he  issues  it  to  take  ad- 
^^>^tage  of  his  own  wrong.     It  would  be  singular  that  a 
Public  functionary  should  craftily,  and  for  his  own  pur- 
poses,  make  an  illegal  appointment,  and  then  shield 
™oaself  from  responsibility,  by  executing  a  warrant  in 
^'tlierance  of  the  illegal  appointment  and  setting  up 
™^^  warrant  as  a  conclusive  defence.     In  Strother  v. 
^^^^hinson  (d)>  where  the  judge  of  an  inferior  court  had 
^^g^y  compelled  a  plaintiff  to  be  nonsuited,  and  upon 
*  V>ill  of  exceptions  the  nonsuit  was  entered  on  record, 
^^    defendant  was   not  allowed  to  contend  that  the 
^'^tiry  on  record  precluded  the  plaintiff  from  shewing  he 
^^^  refused  to  consent  to  the  nonsuit.     Exceptio  rum 
P^^'^mittiiur  ejusdem  ret  cujus  petitur  dissohUio. 

-As  to  the  alleged  inconvenience  of  inquiring  into 
Judicial  acts,  it  would  be  light  in  comparison  with  the 
^^vantage,  if  the  inquiry  were  confined  to  cases  of 
^a.ud  and  omission  to  deliberate. 

(o)  8  B.  4-  Ad4)l.  409.  (c)  7  T.  R.  270. 

(6)  5B.S(  Aid.  425.  {d)  4  New  Catee,  83. 
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1839.  And  the  argument  of  public  policy  makes  altogether 

against  the  Defendants.  As  no  man  is  compelled  to 
discharge  the  duties  of  a  magistrate,  or  ever  discharges 
Slade.  them  except  at  his  own  request,  there  can  be  no  hard- 
ship in  making  such  a  functionary  responsible  for  mis- 
conduct in  his  office ;  and  it  is  only  by  the  penalties 
incidental  to  such  responsibility  that  knavish  or  incom- 
petent persons  can  be  deterred  from  seeking  the  office 
or  abusing  the  power  intrusted  to  them.  Again,  that 
cheerful  submission  to  law,  which  is  essential  to  the 
well-being  of  society,  proceeds  mainly  from  the  per^ 
suasion  that  the  law  is  impartially  administered  as 
between  the  different  classes  of  the  community.  But 
that  submission  must  give  place  to  distrust  and  dis- 
obedience if  a  chief  magistrate  can,  with  impunity,  make 
an  illegal  appointment  for  his  own  purposes,  and  then 
rest  his  defence  on  his  own  warrant,  executed  in  de- 
fiance of  a  majority  of  his  brother  magistrates. 

The  jury,  therefore,  should  have  been  directed  that, 
whether  there  were  fraud  or  not,  the  appointment  of  "^tf 
these  overseers  was  void,  because  the  magistrates  as-  — •- 
sembled  to  make  the  appointment  had  not  the  oppor-  ^'- 
tunity  of  deliberating  about  it;  Rex  v.  Forrest ;  that  :^Mi 
the  Defendants  could  not  take  advantage  of  their  own  Mrmn 
illegal  appointment ;  and  that,  therefore,  they  were  with-  — -  tf- 
out  jurisdiction  when  they  executed  the  warrant  of  which 
the  Plaintiff  complains. 

If,  under  the  sanction  of  the  higher  Courts,  a  mi« 
nority  of  magistrates  assembled  for  a  judicial  act  can, 
by  such  schemes  as  these,  succeed  in  imposing  their  wiil^  M  II 
upon  the  majority,  it  is  manifest  that  such  assemblies,^  «^, 
instead  of  holding  deliberation  upon  the  business  fonar^r 
which  they  meet,  must  determine  every  question  by  w^     a 
conflict  of  brutal  violence  or  low  cunning. 

Cur.  adv.  vuU^^T^L 


■f 


2  VICTORIA, 


S29 


*INDAL  C.  J.     This  was  an  action  of  trespass  for 

^^i^ing  the  goods  of  the  Plainti£P  under  colour  of  a  war- 

^3jnt,  signed  by  the  Defendants  (who  were  magistrates 

^^f  ^e  borough  of  Pooler  one  of  them  being  the  mayor), 

fo^r*    the  purpose  of  enforcing  payment  of  a  poor  rate, 

^wbich  was  alleged  by  the  Plaintiff  to  be  a  void  rate,  on 

tbe   ground  that  the  overseers,  by  whom  it  was  maide 

lia,cl  not  been  duly  appointed,  but  that  their  appoint- 

-   ment  was  void. 

XJpon  the  trial  of  the  cause  at  the  last  Spring  assizes  ^ 
for  the  county  of  Dorset^  before  Lord  Denman^  it  was 
proved  that  a  notice  had  been  duly  given  for  holding  a 
meeting  of  the  magistrates,  for  the  purpose  of  appoint- 
ing overseers.  The  meeting  was  attended  by  the  mayor 
And  six  other  magistrates,  in  the  first  instance;  and 
two  others  came  in  afterwards,  though  at  what  particular 
period  they  arrived  did  not  very  clearly  appear. 

^he  appointment  in  question  was  signed  at  this  meet- 
^S  by  the  mayor  and  two  others  of  the  magistrates,  and 
^^  immediately  issued  to  the  parties  thereby  appointed ; 
^^  it  was  contended  at  the  trial,  that  this  appointment 
^**  fraudulently  and  surreptitiously  made  by  the  magis- 
"^tes  who  signed  it,  without  the  concurrence  of  the 
others  who  were  present  at  the  time,  and  met  for  the 
^^''pose  of  making  the  appointment,  and  without  oppor- 
^*^ity  afforded  them  for  deliberation. 

-^he  question  of  fraud  was  left  by  Lord  Denman  to 


th 
th 


^   jury,  who  found   a   verdict   for   the   Defendants, 
^I'eby  negativing  the  fraud  imputed  to  them. 
-^  rule  nisi  was  obtained  in  the  following  term  for  a 
^^    trial,  on  the  ground  of  misdirection,  or,  in   the 
^fnative,  as  upon  a  verdict  against  evidence. 
^^e  ground  on  which  the  charge  was  impugned  for 
^^^irection  was  this  :  — 

^(lie  Plaintiff  contended,  that  the  magistrates  having 
^^xnbled  for  the  purpose  of  appointing  overseers,  which 


18S9. 
Penney 

V. 

Sladb. 
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18S9.       is  a  judicial  act  {Rex  v.  Forrest  {a\  the  jurisdicdon 

the  whole  assembled  body  had  attached,  and  that 

'^'^'^      appointment  coald  be  valid  unless  a  majority  of    e^ 
Sladb.      assembly  concurred  in  its  being  made,  end  that  the  juir 
ought  to  have  been  told  that,  even  if  there  was  no 
fraud,  yet  if,  through  ignorance  of  their  duty,  an  ap- 
pointment was  made  by  some  of  the  assembled  magif- 
trates  without  the  concurrence  of   the    majority,  or 
opportunity  afforded  to  the  majority  for  delibentioDf 
the  appointment  was  void  for  want  of  jurisdiction;  and 
that  the  point  for  them  to  consider  was,  whether  the  ap- 
pointment had  been  made  with  the  concurrwice  of  the 
majority,  and  after  opportunity  for  deliberation. 

If  this  objection  is  to  prevail,  it  is  difficult  to  say  hoir 
far  it  will  extend.  Is  it  necessary  that  the  •  magtatrates 
should  express  their  opinion  in  words,  or  will  a  silent 
assent  be  sufficient  ?  Would  it  be  allowable,  in  snch  t 
case  as  the  present,  for  the  Plaintiff  to  go  into  evidence 
that  such  or  such  a  magistrate  voted  against  the  ap- 
pointment, but  was  misheard,  or  that  the  number  of 
persons  who  had  given  their  opinions  was  misconnted) 
or  that  some  of  the  magistrates  had  been  engaged  in 
other  matters,  and  had  not  been  aware  when  the  ques- 
tion was  put? 

In  the  case  of  The  King  v.  T^e  Justices  ofLeicesUt' 
shire  {b)f  which  arose  out  of  an  appeal  against  an  ordtf 
of  removal,  the  Court  of  Quarter  Sessions  had  been 
equally  divided ;  but,  through  a  mistake  in  reckoning 
the  numbers,  judgment  was  entered  for  quashing  the 
order.  An  application  was  made'to  the  Court  of  Kii^s 
Bench  for  a  mandamus  to  the  justices  to  enter  con* 
tinuances  on  the  appeal  to  the  next  quarter  sessico^ 
and  then  to  hear  and  determine  the  same. 

But  the  Court  on  cause  shewn  refused  themandamo^ 

(a)  3  T.R.  38.  (6)  llf.  ^  £f.  44f 
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ig  that  a  judgment  having  been  entered  in  the  1889. 
low,  the  Court  of  King's  Bench  could  not  (as 
)y  Lord  EUenborough)  hold  a  sort  of  balloting- 
certain  the  voices  that  were  given,  or  whether  Sladb. 
correctly  cast  up. 

LIS  was  a  judgment  confessedly  wrong,  entered 
It  any  legal  authority  in  any  one  to  enter  it, 
ig  as  it  remained  unquashed  on  the  files  of  a 
ich  had  a  jurisdiction  over  the  subject-matter, 
;  could  not  treat  it  as  a  nullity. 
Else  seems  to  furnish  an  analogy  sufficient  for 
nination  of  the  present  case.  Here  is  a  judi- 
lerformed  without  fraud,  at  a  meeting  which 
>etent  in  point  of  jurisdiction  to  perform  it, 
ict  verified  by  a  sufficient  number  of  signatures 
the  requisitions  of  the  statute  which  directs 
Dtment  to  be  made.  We  think,  therefore,  that 
be  questioned  in  this  collateral  way  on  the 
'  an  irregularity  or  miscarriage,  in  ascertaining 
lents  of  the  meeting. 

ive  the  less  hesitation  in  coming  to  this  con- 
t)ecause  the  law  has  provided  appropriate 
>f  settling  such  a  question.  The  appointment 
irectly  questioned  by  an  appeal  to  the  sessions, 
re  is  any  impropriety  in  the  mode  of  the  ap- 
:,  it  may  be  set  aside  by  a  direct  application  for 
K>se  to  the  Court  of  Queen's  Bench :  Bex  v. 
leers  ofBridgewater.  {a)  It  is  obviously  a  much 
irenient  course  that  the  validity  of  the  appoint- 

• 

uld  be  brought  into  controversy  in  a  direct 
ediately  upon  the  appointment,  than  that  a 
lid  lie  by  until  a  rate  has  been  made  and  levied. 
Id  then  be  allowed  to  revert  back  to  some 
;e  in  the  appointment.     No  objection  arising 

(o)  Cwop.  139. 
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in  such  a  way  ought  to  prevail,  unless  it  rests 
most  solid  ground,  which,  in  our  judgment,  the 
objection  does  not 

With  respect  to  the  alternative  branch  of  the 
a  new  trial,  on  the  ground  that  the  verdict  was 
evidence,  we  consider  the  case  as  being  one  pc 
for  the  determination  of  the  jury ;  and  we  sb 
very  slow  to  grant  a  new  trial  in  a  case  of  i 
fraud,  where  the  jury  have  negatived  the  frau« 
cially  in  a  case  where  the  Plaintiff  has  declL 
direct  mode  of  questioning  the  appointment  p 
by  the  law  for  that  purpose,  and  has  himself  sel 
tribunal  very  inconvenient,  if  not  oppressive,  to 
fendant. 

Upon   these  grounds  we  think  the  rule  wh 
been  obtained  for  a  new  trial  should  be  discharg 

Rule  disc 


Feb.  8. 


A  loan  of 
money  at 
nioie  than 
5  per  cent, 
upon  the 
security  of  a 
deposit  of  a 
lease,  a  war- 
rant of  at- 
torney, and  a 
promissory 
note,  is  not 
protected  hy 
S  &4r.4. 
c.  98.  *.  7. 


BeRRINGTON  V.  COLLIS. 

A  RULE  nisi  having  been  obtained  on  the 
the  Defendant  to  set  aside  a  judgment  sign 
warrant  of  attorney  given  by  him,  upon  the  PI 
shewing  cause,  it  was  ordered  that  a  special  case 
be  stated ;  that  the  affidavits  on  both  sides  shoul 
forth ;  and  that  the  Court  should  draw  such  in 
as  a  jury  might  do  if  the  matters  of  such  affida 
been  given  in  evidence  at  Nisi  Prins. 

According  to  the  affidavits  on  the  part  of  the] 
ant,  he  applied  to  the  Plaintiff's  attomies,  in 
1837,  to  borrow  150/.,  upon  security  cf  certain  I 
premises^  which  he  had  proposed  to  mortgage. 
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On  the  20th  of  August  the  Plaintiff's  attornies'  clerk 
TBS  sent  to  inspect  the  premises,  and  then  agreed  that 
he  Defendant  should  give  15/.  for  the  loan  of  150/., 
DO  be  repaid  at  four,  eight,  and  twelve  months  from  the 
time  of  the  advance,  in  three  equal  instalments,  and  to 
be  secured  by  a  deposit  of  the  lease  of  the  Defendant's 
premises,  and  a  warrant  of  attorney,  and  a  promissory 
fioie^  as  a  collateral  security. 

The  money  was  advanced  accordingly  on  the  1st  of 
Septmberf  the  Plaintiff  deducting  the  15/.,  and  the  De- 
fendant depositing  his  lease,  and  executing  a  warrant  of 
ittoniey  for  300/,  and  a  promissory  note  for  150/. 

The  Defendant  also  paid  the  Plaintiff's  attornies' 
Ml,  —  8/.  9s.  3d.,  —  in  which  the  first  charges  were  for 
considering  and  taking  down  particulars  of  the  security 
offered  for  the  loan ;  attending  the  Plaintiff  and  explain- 
ing the  security f  when  he  agreed  to  advance  the  money 
npon  the  terms  proposed ;  and  the  subsequent  charges, 
for  drawing  the  note  of  hand,  and  drawing  and  engross- 
Dig  the  warrant  of  attorney. 

Default  was  made  in  payment  of  the  first  instalment, 
thereupon  the  Plaintiff  signed  judgment  and  issued 
^ecution. 


1839. 
Berrington 

V, 
COLLU. 


According  to  the  affidavits  on  the  part  of  the  Plain- 
^  the  Defendant  and  his  attorney  had  proposed  to 
borrow  the  money  on  the  security  of  the  Defendant's 
^  of  hand ;  and  it  appearing,  on  further  conversation, 
^the  had  a  lease  of  the  premises  in  which  he  resided, 
^  Was  agreed  that  the  lease  should  be  deposited  as  a 
^^eral  security,  and  that  the  Defendant  should  exe- 
^  a  warrant  of  attorney  to  insure  the  due  payment  of 
^  promissory  note. 

Upon  handing  the  lease  over  to  the  Plaintiff,  the  De- 
'"^nt  signed  a  memorandum  that  it  was  deposited 

^  secure  the  due  and  punctual  payment  of  the  sum 
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1839. 
Bbrbinoton 

V, 
COLLIS* 


of  150/.,  being  the  amount  of  his  note  of  hand  in  tbe 
Plaintiff's  favour,  bearing  even  date  with  the  memoran- 
dum ;  and  for  which  note  he  had  also  executed  a  warrant 
of  attorney,  further  to  secure  payment  of  the  150/.''  It 
appeared  also,  by  the  defeasance  of  the  warrant  of  at- 
torney, that  that  instrument  was  executed  **  to  secare 
to  the  Plaintiff  the  payment  of  150/.,  being  the  amoont 
of  a  promissory  note  made  by  the  Defendant  in  favour 
of  the  Plaintiff/* 


Erlef  for  the  Plaintiff,  contended,  that  the  money  ^^ 
lent  upon  [the  promissory  note  ;  that  the  warrant  of 
attorney  and  lease  were  only  deposited  as  collateral 
securities  to  insure  the  payment  of  the  note ;  and  that^ 
therefore,  the  transaction  was  legal  under  S  &  4  fT.i 
c.  98.  5. 7*9  and  1  Vici.  c.  80.  5. 1.  He  relied  on  Cc^ 
nop  V.  Meeks  {a)y  where  it  was  held  that  the  statute 
3  Sail  W.4f.  c. 98.  s. 7.9  which  protects  bills  of  ex- 
change payable  at  three  months  or  less  from  the  oper- 
ation of  the  usury  laws,  extends  also  to  warrants  » 
attorney  given  to  secure  payment  of  such  bills  ;  and  00 
Ex  parte  Knight^  re  PaamaU  {b\  where  a  creditor  haviog 
advanced  money  to  a  bankrupt  by  discounting  bills  ptf* 
able  within  three  months  from  the  date^  and  on  the  seco- 
rity  of  a  deposit  of  goods,  and  having  taken  more  tban 
5L  per  cent,  for  the  discount,  it  was  held  that  that  was 
within  the  provisions  of  the  3  &  4  W.  4.  c.  98.  s.  ?.» and 
that  the  contract  therefore  was  not  usurious.  But  even 
if  the  loan  were  made  chiefly  on  the  lease,  the  pro* 
missory  note  and  warrant  of  attorney  might  be  validf 
though  the  mortgage  of  the  lease  should  be  void. 

Petersdorffi  cofitrd^  contended  that  the  real  loan  was 
on  the  security  of  the  lease,  and  that  the  promii90>7 


(a)  2  Adoh  Sf  EU.  326. 


(ft)  ljD^ae.459' 
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was  only  added  to  elude  the  operation  of  the  usary 
But  the  statute  3  &  4  ^.  4.  c.  98.  only  protected 
OS  making  a  loan  on  notes  or  bills ;  not  on  notes 
illsi  and  something  else:  and  if  the  additional 
i^  were  illegal,  the  whole  transaction  was  illegal ; 
Bcberts  v.  Trenayne.  (a) 
le  Court  would  confine  itself  to  the  express  enact- 

of  the  statute.  Thus,  the  58  G.  3.  c.  93.,  which 
cts  persons  who  innocently  discount  a  note  or  bill 
I  to  cover  a  loan  upon  usurious  terms,  had  been 
not  to  protect  persons  who  take  such  instruments 
lyment  of  a  debt ;  VaUance  v.  SiddeU  (b)    In  Ex 

Knight  the  contract  was  confined  to  a  discount 

various  bills  of  exchange. 


1839. 
BukBiNoioir 

17. 
COLLIS. 


4e.  The  recent  statutes  ought  to  receive  a  liberal 
traction,  because  the  proved  effect  of  the  usury  laws 
make  a  borrower,  with  insufficient  security,  pay 
r  15  per  cent,  by  way  of  the  sale  of  an  annuity,  in- 
i  of  6  or  7  per  cent  for  a  loan  on  his  promissory 
The  effect  of  the  construction  sought  by  the  De- 
mt  to  be  put  on  the  recent  statutes  is,  to  confine 
l)enefit  of  the  new  law  to  the  lender  who  has  no 
rity  but  his  promissory  note  to  offer,  and  to  subject 
lender  who  offers  an  additional  security  to  all  the 
ind  inconvenience  produced  by  the  usury  laws. 

Cur*  adv.  vuU. 

IHDAL  C.  J.  This  case  comes  before  us  on  a  rule 
ined  by  the  Defendant  to  set  aside  a  judgment 
ed  upon  a  warrant  of  attorney  given  by  him,  and  all 
equent  proceedings  thereon.  The  warrant  of  at- 
ey  was  subject  to  a  defeazance,  by  which  it  appealed 
ave  been  given  to  secure  the  due  and  punctual  pay- 


(«)  Oro.  Jac.  507. 


(h)  6AdoLSiEiL9S2. 
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1839.        nient  of  the  sum  of  150/.,  the  amount  of  a  certain  pro-  , 
'  missory  note  given  by  CoUis  to  Berringtorij  by  threes 

Bbreinotow   instalments  of  50/.  each.     This  note  was  dated  on  th*^ 
CoLLn.       1st  of  September  I837»  and  the  three  instalments  wer^ 
payable  at  four,  eight,  and  twelve  months  from  tfa^ 
date ;  and  it  appeared  from  the  affidavits  on  each  sic 
that  at  the  time  of  the  contract  for  the  loan,  it 
agreed  that  the  Plaintiff  should  receive  the  sum  of  X^ 
for  the  said  loan,  which  agreement  was  afterwards  cavu 
ried  into  effect  by  the  Plaintiff  paying  to  the  Derendsof 
135/.  only  at  the  time  of  the  securities  being  ezecota/ 
by  the  Defendant.     But  the  affidavits  raise  alsoadi^ 
puted  fact,  upon  which  the  whole  question  between  the 
parties  will  turn :  the  affidavits  on  the  part  of  the  PUo- 
tiff  alleging  that  the  contract  between  the  parties  wu 
for  a  loan  of  150/.  on  the  promissory  note  of  theDe 
fendant,  and  that  the  security  of  a  warrant  of  attorney 
and  a  deposit  of  a  lease  of  the  Defendant's  dwelliog 
house  was  but  an  afterthought,  and  no  part  of  the  ori- 
ginal contract :  the  Defendant's  affidavits,  on  the  other 
hand,  alleging  that  the  real  contract  was  for  a  loan 
upon  the  security  of  the  leasehold  premises,  and  that 
the  note  was  afterwards  added,  for  the  purpose,  and 
as  affording   the  means  of  avoiding  the   Statute  o( 
Usury. 

Now,  in  this  case,  we  are  called  upon  by  the  parties, 
by  their  mutual  consent,  to  draw  such  inferences  of  &ct 
from  the  affidavits,  as  a  jury  might  do,  if  the  matters  o( 
such  affidavits  had  been  in  evidence  at  Nisi  Prius ;  and 
after  giving  our  full  consideration  to  the  subject,  we  are 
of  opinion  that  the  proper  conclusion  to  be  drawn  from 
the  evidence  by  a  jury  at  Nisi  Prius  would  be,  that  the 
loan  was  agreed  upon  and  entered  into  between  the 
parties  as  a  loan  upon  the  security  of  the  deposit  of  the 
lease  of  the  Defendant's  leasehold  dwelling  house,  and 
that  the  security  of  the  promissory  note  and  warrant  of 
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attorney  were  added  to  the  security  of  the  deposit  for        1839. 

the  purpose  of  l^alising  the  demand  of  interest  beyond       ■ 

S  per  cent.  Berrington 

We  think  such  a  transaction  is  not  brought  within       Collis. 
the  words  of  the  statute  of  3  &  4  ^.4.  c.  98.  5.  7.)  or 
the   1  Fict.  c.SO.,   those  acts  contemplating  the  case 
of  interest  taken  upon,  or  secured  by,  a  bill  of  ex- 
change or  promissory  note^  as  the  real  and  bonajide 
ground  of  the  debt ;  and  not  extending,  or  meant  to 
extend,  to  the  case  of  a  bill  of  exchange  or  promissory 
note,  given  in  addition  to  a  security  of  another  nature, 
not  protected  by  the  statute,  upon  which  the  debt  was 
really  contracted ;  for,  if  the  latter  case  should  be  held 
to  be  comprised  within  the  act,  it  would,  in  effect,  nearly 
operate  as  a  general  repeal  of  the  statute  of  usury,  by 
enabling  persons  who  had  lent  money  upon  mortgage  at 
usurious  interest  to  sue  for  and  recover  principal  and 
interest  upon  a  bill  or  note,  though  the  mortgage  secu- 
rity might  be  void ;  and  even  to  enforce  a  valid  security 
upon  the  land  for  the  principal,  if  the  usurious  interest 
should  not  be  reserved  by  the  mortgage ;  and  we  think 
the  case  of  Ex  parte  Knight  In  re  Pownall  {a)  is  clearly 
distinguishable  from  the  present     The  contract  in  that 
case  was  an  express  and  specific  contract  of  discount 
upon  various  bills  of  exchange  and  nothing  else :  not  at 
all  varied  or  modified  in  its  nature,  by  reason  of  the  lender 
having,  at  the  time,  collateral  securities  in  his  hands  for  die 
repayment  of  monies  that  might  become  due :  but  in  this 
case  the  contract  is  of  a  loan  upon  the  pledge  of  the  title 
deeds.     And  in  Connop  v.  Meaks  and  Another  (6),  the 
discount  of  the  bills  of  exchange  being  legalised  by  the 
statute  3  &  4  fT.  4.  c.  98.,  there  could  be  no  reason  why 
a  warrant  of  attorney^  given  subsequently  as  a  security 
for  such  legal  debt,  should  not  be  valid  also. 

(a)  1  Deac.  459-  (6)  2  Adol.  Sf  EU.  326. 

▼OL.  V.  Z 


SS8  HILARY  VACATION, 

1839.  But  as  the  loan  in  the  present  case  was  not|  in  0^^ 

opinion,  really  made  upon  the  security  of  the  pronr^**" 
^^  sory  note,  the  discount  taken  makes  the  debt  inYaK--^* 

CoLus.       and  consequently  we  think  the   warrant  of  atton^^^^ 
given  for  such  illegal  debt  is  invalid  also. 

Rule  absolu^^^ 


FA.  9.  Upward  v.  Knioht. 

A  plea  plead-  ^/J^SSUMPSIT.     The  Plaintiff  declared  that  10/-  m>^Bi 

^l*^of  A^  ^      ^"^  '°  ^^^  ^^^  So<>ds  sqld,  10/.  for  money  lent,  m.  «d 

Plaintiff's  10/.  on  an  account  stated.  • 

demand.  Pleas.     1.  Non  assumpsit;  2.  That  lOs.,  parcel  of  ^A« 

mence  with  demand,  was  claimed  on  the  sale  of  spirituous  liquo: 

the  formula  3.  That  at  the  time  of  the  commencement  of  the 

of  actionem  ^j^^  Plaintiff  was  indebted  to  the  Defendant  in  the 

non,  whether 

it  he  pleaded  of  20/.  for  work  and  labour ;  20/.  for  money  paid ; 

in  bar  of  part  20/.  upon  an  account  stated  between  them ;  which  su  ^■*** 

inand,oronly  ^^®   Defendant   offered   to  set*off;    4.  That   upon      ^^ 

against  the  account  stated,    the   Defendant  allowed  the   Flaim  ^-^^^ 


further  main-  g^   13^^  ^^^    jj,^  f^^  ^y^^  PUintiff  to  the  Defcnd^^ 
tenance  of  *  ^ 

the  action  in    ^^^  that  after  such  allowance  the  Defendant  was    ^    ^ 

respect  of        debted  to  the  Plaintiff  in  the  sum  of  7/.,  which  was  p^^^ 

before  the  commencement  of  this  suit.  ~ 

Demurrer  to  the  second  plea,  that,  being  pleadedL 

a  part  only  of  the  cause  of  action,  it  did  not  comme^^^^ 

with  the  allegation  of  actionem  non^  or  conclude  witK^     ^ 

prayer  of  judgment;— to  the  third,  that  it  did  not  spe^*^ 

when  or  where  the  account  was  stated ;  — to  the  fou*'*-'^ 

that  being  pleaded  to  a  part  only  of  the  cause  of  acti^^^^' 

it  did  not  commence  with  the  allegation  of  actionem  f^^^^ 

or  conclude  with  a  prayer  of  judgment :  also,  tha-^      ' 

amounted  to  the  general  issue.     Joinder. 
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C  Jone^  in  support  of  the  demurrer  to  the  second 

^E^nd  fourth  plea,  relied  on  the  rule  9«  of  Hil.  4  W^  4., 

'^liat  ^^  in  a  plea  intended  to  be  pleaded  in  bar  of  the 

^^M/hole  action  generally,  it  shall  not  be  necessary  to  use 

£uiy  allegation  of  actionon  non^  or  to  the  like  effect,  or 

SLny  prayer  of  judgment ;  and  all  pleas  pleaded  without 

such  formal  parts  as  aforesaid  shall  be  taken,  unless 

€3therwise  expressed,  as  pleaded  in  bar  of  the  whole 

action:"  and  referred  to  the  report  of  the  Common 

l.aw  Commissioners,  in  pursuance  of  which  the  new 

'rules  were  framed.     In  Bird  v.  Higginson  (a),  where  a 

prayer  of  judgment  was  held  unnecessary  in  a  plea 

applying  to   one  count  only,  the  plea  applied  to  the 

^vrhole  cause  of  action  in  that  count :  here  the  second 

cind  fourth  pleas  applied  only  to  a  part  of  the  cause  of 

sction  in  any  one  count. 

In  support  of  the  demurrer  to  the  third  plea,  he 
cited  Ferguson  v.  Mitchell  (i),  Higgins  \.  Highfield  (c), 
and  Denison  v.  Richardson,  {d) 


1839. 

Upwabd 
Knight. 


Marskman^  contra.  Those  were  cases  of  declarations; 
it  has  never  been  held  necessary  to  state  in  a  plea  of 
set-off  the  time  of  an  account  stated :  but  admitting  it  to 
be  necessary,  the  Plaintiff  ought  to  have  demurred  in 
respect  of  the  account  stated  only,  and  not  to  have  in- 
cluded the  entire  plea :  for  the  set-off  in  respect  of 
work  and  attendance,  and  money  paid,  is  in  the  nature 
of  a  separate  count,  which  might  stand  of  itself,  though 
the  count  on  the  account  stated  should  be  found  in- 
sufficient. The  demurrer,  therefore,  is  too  wide.  Spyer 
V.  ThelwelL  {e) 

Then,  with  respect  to  the  second  and  fourth  pleas, 
vrhere  a  plea  is  against  the  further  maintenance  of  an 


(a)  2  .4do/.  (^  JE://.  696. 
(6)  2  Cr,  M.  Si  R.  687. 
(c)  13  E<ut,  ^07. 


(d)  14fEast,291' 

{e)  2  Cr.  M.  S^  R.  692. 
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action  or  any  part  of  it,  the  allegation  of  actionem  non  is 
necessary ;  but  where  it  is  pleaded  altogether  in  bar  of 
maintaining  the  action,  or  any  part  of  it,  that  allegation 
is  unnecessary.     In  PtUney  v.  Swann  {a)  Parke  B.  says, 
of  the  ninth  rule  of  Hil  4  W.  4.,  "  its  object  was 
prevent  unnecessary  statements  being  made  in  the  in< 
troductory  parts  of  the  pleading.    It  is  to  be  understooc^^^ 
as  applying  to  a  plea  pleaded  in  bar  of  the  whole 
tion,  as  contradistinguished  from  a  plea  in  bar  of  tl 
further  maintenance  of  the  action.    It  did  not  mean 
afiect  the  ordinary  rules  of  pleading." 


TiNDAL  C.  J.  According  to  the  new  rules,  a  plea» 
to  be  deemed  as  pleaded  to  the  whole  action,  unl^i 
otherwise  expressed;  it  is  otherwise  expressed  here,  m. 
the  second  and  fourth  pleas  are  pleaded  only  to  {» 
of  the  demand:  the  Defendant  may  have  leave  to  arnev^ 
The  objection  to  the  set-off  for  an  account  stated 
to  the  ground,  because  the  commencement  of  the  pL 
alleges  the  Plaintiff  to  have  been  indebted  before 
commencement  of  the  action,  for  the  several  matters 
forth  in  the  plea. 

The  Defendant  had  leave  to  ame 


d 
rt 


et 


a. 


t « . 


{a)  2  Meesn  S^  WeU.  72. 
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-IN  THE  EXCHEQUER  CHAMBER. 

Jones  v.  Waite.  Feb.  ii. 

T^HE  Plaintiff  declared  that,  on  the  19th  of  October  A  deed  of 

1833,  the  Defendant  signed  a  certain  memorandum  ^?*^*  ^^ 

in  ^^nrriting,  whereby  he  agreed  to  and  with  the  Plaintiff,  Plaintiff  and 

that  the  time  mentioned  in  a  certain  deed  of  separation  ^  T^\ 
t*  naYinfir  been 

for  the  Plaintiff's  quitting  a  certain  house  at  HollonDay^  drawn  up, 

should  be  extended  to  the  9th  of  December  then  next,  but  not  ex- 
inclusive  ;  and  also  to  pay  the  Plaintiff  the  sum  of  160/.,  p^^^^ 
by  eigbt  half-yearly  pajrments,  towards  Messrs.  Home      Held,  that 
«nd  €3iates's  demand  of  366/.  45.  9rf.,  the  said  Plaintiff  his  execuUng 
wing  the  whole  of  such  demand  on  himself;  the  pay-  ^^  ^  Wgl    \ 
ments  to  be  made  at  the  times  of  the  payment  of  the  consideration 
annuity  mentioned  in  the  said  deed  of  separation.    And  J"'  ^^^^ 
^^   Il>efendant  also  agreed  to  pay  20/.  towards  liqui-  to  pay  certain 
mating  certain  outstanding  debts  at  Rickmansworthy  and  ^®^^  *^^ 
a'so  ^20/.  towards  certain  household  expenses  at  Hoi"  ^hich  Plain. 
z'**'^^,  such  last-mentioned  sum  of  220/.  being  divided  tiff  was  solely 
'Jto  trwo  payments,  one  half  thereof  payable  at  Michael^   **  ®' 
^'^^^^ciay  then  next,  and  the  other  half  at  Lady-day  at 
^'S.     And  by  the  said  memorandum  in  writing,  it 
^^  stated,  that  the  Defendant  agreed  to  the  above  in 
^^sideration  of  the  Plaintiff's  executing  the  deed  of 
Pa.iration,  and  agreeing  to   pay  Messrs.  Home  and 
^'c*^,  and  the  household  expenses  and  Rickmansworth 
^^t^,  in  full.     And  the  Plaintiff  averred,  that  he,  con- 
S  in  the  said  agreement  of  the  Defendant,  and  in 
*^^^uence  thereof,  was  induced  to,  and  did  then  exe- 
^^»  the  said  deed  of  separation  in  the  said  memo- 
^^um  mentioned,  that  is  to  say,  a  certain  deed  of 
^^ration  between  the  Plaintiff  and  one  Mary  his  wife, 

z  8 


ass  EASTER  TERM, 

1SS9.        such  appears  to  be  the  condition  on  which  the  rule  was 

granted. 

Hannah  g^j.  j  ^.j^jj^j^  ^j^^  Plaintiff  is  not  entitled  to  the  cos 

Wiuus.      of  the  two  former  rules :  certainly  not,  on  the  terms 

those  rules,  because  costs  are  not  mentioned  on  theim> 
nor  are  such  costs  included  in  the  terms  of  the  role 
delivering  up  the  bill. 

If,  therefore,   the  Plaintiff  be  entitled  to  them, 
must  be  entitled  on  the  ground  that,  where  a  rule 
silent  as  to  costs,  the  costs  of  such  rule  are  costs  in 
cause. 

But  it  appears  to  me,  that  the  costs  of  these  two  ruL 
cannot  properly  be  called  costs  incurred  in  the 
of  the  cause  in  question. 

The  Defendant  having  paid  200/.  into   court, 
Plaintiff  obtained  a  rule  to  take  it  out;  and  he  tb. 
had  his  option  to  enter  a  common  appearance  or 
common  bail  for  the  Defendant;  but  when,  at  that 
the  Defendant  was  anxious  to  go  on,  the  Plaintiff 
terfered  to  prevent  him.     It  is  now  said,  howev^, 
the  cause  must  be  considered  in  court  until  its  I 
determination:   but,  in  the  position  of  these  parties 
there  could  be  no  legal  termination :  the  Plaintiff  could 
not  sign  judgment ;  nor  the  Defendant  enter  a  non-pros ; 
for  the  Defendant  was  not  in  court ;  the  provisions  of 
section  2.,   43  G.  8.  c.  46.,  —  which  enacts,  that  upc^^ 
taking  the  money  out  of  court,  the  Plaintiff  "  shall  be 
thereupon  authorised  to  enter  a  common  appearance^  or 
file  common  bail  for  such  defendant  or  defendants,  if  tfi^ 
said  plaintiff  or  plaintiffs  shall  so  think  fit,  such  p&y 
ment  to  the  plaintiff  or  plaintiffs,  to  be  made  subject  t^ 
such  deductions,  if  any,  from  the  sum  of  ]  02.  deposited 
and  paid  to  answer  the  costs  as  aforesaid,  as  upon  th^ 
taxation  of  the  plaintiff's  costs,  as  well  of  the  suit  as  o^ 
his  application  to  the  court  in   that   behalf,   may  b^ 
found  reasonable," — had  not  been  complied  with:  an  J 
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to  pay  which  household  expenses  and  Rkkmansworth 
debtSf  in  full,  was,  by  the  said  supposed  memorandum 
in  writing,  stated  to  be  in  part  the  consideration  for  the 
Defendant  agreeing,  as  was  alleged  to  be  in  the  said 
supposed  memorandum  in  writing  agreed  by  the  De- 
fendant :  and  that,  the  Defendant  was  ready  to  verify. 

Special  demurrer,  on  the  ground  that  the  plea  was 
double.     Joinder. 

The  case  was  first  argued  in  the  Court  of  Common 
Pleas  in  Easter  term  1835,  and  judgment  was  given  for 
^e  Plaintiff  (a] :  and  upon  error  being  brought  in  the 
Exchequer  Chamber, 

It  was  argued  in  Hilary  vacation,  1836  (4th  of  Feb^ 
'"•ttiry),  before  Lord  Denman  C.  J.,  Lord  Abinger  C.  B., 
-^tttledale  X,  Alderson  B.,  and  Patteson  J.,  by 


1839. 
Jones 

V. 

Waitb. 


71 F.  ElliSf  for  Plaintiff  in  error  (the  Defendant  be- 
low). 

Pirst,  As  to  the  cause  assigned  for  special  demurrer. 

*^^  general  principle  is  that,  if  part  of  a  consideration 

^^  ^xierely  void,  the  contract  may  be  supported  by  the 

'^•icJue  of  the  consideration,  if  good  per  se. ;  Best  v. 

^  (6),    Cripp  V.    Golding  (c),    Bradburne  v.  Brad- 

(d),  Couhton  v.  Carr{e\  Crisp  v.  Gamel{g)^  Bret 

•   ^^  &  and  his  Wife  (A),  Com.  Dig.  Action  on  Case  in 

f^^^94mpsit  (B.) :  but  if  any  part  of  a  consideration  be 

*^^al,  it  vitiates  the  whole.     Fetherstone  v.  Hutchin- 

(f)i  Bridge  v.  Cage  (i),  Scott  v.  Gillmore  (/),  Card  v. 

r.  (m)     If,  therefore,  the  part  of  the  consideration 

pleaded  to,  be  merely  void,  it  was  necessary  to  an- 


C«i)  See  1  New  Cases,  656> 
Kjt)  1  Sid.  38. 
C«)  IRolAhr.SO.    Action 
^-  Case  7,  2. 
C^)  Cro.  Eliz.  149. 
C«)  Cro.  Elia.  847.  2d  re- 
tioD. 


{g)  Cro.  Jac.  127. 
Ih)  Cro.  Eliz.  7 55. 
(t)   Cro.  Eliz.  199* 
Ik)  Cro.Jac.lOS. 
(/)    3Taunt.*i26. 
(m)  2B.^C.66l. 
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swer  all  the  rest  of  the  consideration ;  answering 
of  the  rest  would  not  be  sufficient;  and  it  follows 
there  is  no  duplicity  in  the  plea.  If  the  part  of  tJie 
consideration  not  pleaded  to,  be  illegal,  the  questian  cf 
duplicity  does  not  arise  as  the  declaration  is  ill. 

The  parts  of  the  consideration  pleaded  to,  are  mercMj 
void,  because  a  promise  by  a  party  to  do  what  be  ^ 
bound  to  do  is  no  consideration  at  all ;  Hearts  v.  ffia^' 
son  (a),  Sttlk  v.  Myrick  (6),  note  (2)  to  Barber  v.  -Far.  [c^ 

But  the  part  of  the  consideration  not  pleaded  to^  ^' 
illegal  •  It  amounts   to   this:    that  the   Plaintiff,  fi^^ 
money  to  be  paid  to  him,  agrees  to  execute  a  deed 
separation  from  his  wife.     Now,  first,  a  husband  cann 
sell  his  consent  to  a  separation.    [On  this  point  EBis 
peated  the  arguments  urged  in  the  Court  below;  but 
Court  intimated  that  it  was  unnecessary  to  discuss  tb 
general  principle,  which  was,  in  effect,  admitted  by  th 
Court  of  Common  Pleas.]     Then  the  question  is,  wb 
ther,  if  it  be  unlawful  for  a  husband  to  sell  his  assent 
a  separation,  it  is  lawful  for  him  to  sell  his  assent  to 
deed  of  separation.     It  is  impossible  to  distinguish  th 
two.     The  deed  is  a  step  in  the  transaction ;  if  th 
whole  transaction  cannot  be  the  subject  of  a  con 
neither  can  any  part.     Suppose  the  deed  itself  stai 
what  is  here  alleged,  that  the  consideration  for  execu 
ing  it  was  money  paid   to  the  husband;  that  woul' 
vitiate  the  deed :  or  suppose  an  action  brought 
the  husband,  on  this  agreement,  for  not  executing  tlk: 
deed ;  it  is  clear  that  such  an  action  must  fail ;  VForrOi 
V.  Jacob  (rf),    Wilkes  v.  WiUces.  {e)    It  was  said  bela 
that  the  argument  for  the  Defendant  below  proceed' 
upon  the  assumption  that  the  parties  were  not  alread 
separated;  which  comes  to  this,  that  the  original  Plaii^^ 


(o)  Peake  N.  P.  C.  72. 
(6)  2  Campb.,  317.     S.   C. 
6  Eep.  N.  P.  C.  129. 


(c)  2  Wins.  Sound.  136. 
((f)  SMer.^GS. 
(e)  ZDick.79U 
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tiff  on  this  record  may  assume  the  fhct  of  aii  antece- 
dent sqiaration.    Now  this  must  rest  either  upon  what 
the    record  does  shew,  or  upon  the  absence  of  any 
allegation  to  the  contrary.     First,  As  to  what  the  record 
does  shew, — all  that  appears  is,  that  a  deed  of  separa- 
tion,  unexecuted,  existed.     No  consent  by  the  wife  is 
alleged,  nor  any  knowledge  by  her  that  it  existed ;  and, 
as   to  the  husband's  consent,  ail  that  appears  is,  that 
he    would  not  execute  the  deed  till  induced  to  do  so 
bjr  the  agreement  to  pay  him  money.     An  allegation 
that   some  one  had  drawn   up   a  deed  of  separation 
vhich  the  husband  refused  to  sign  till  paid  for  doing 
K^    oannot  be  considered  as  an  allegation  of  the  pre- 
vious fact  of  an  agreement  by  husband  and   wife  to 
^^parate.     If  the  record  be  so  construed,  and  the  fact 
^    {^sta  assumed  on  the  part  of  the  Defendant  in  error) 
^c^terial,  then  a  plea  denying  an  agreement  for   se- 
P^r^&tion  antecedent  to  the  agreement  declared  on,  and 
^^^^••oluding  to  the  country,  would  be  good :  but  clearly 
^Uoh  a  plea  could   not  be  supported.      Then,  next, 
such  an  agreement  to  separate  be  presumed  from 
absence  of  a  denial  of  it?    Assuming,   for  this 
of  the  argument,  that  (on  the  grounds  already 
^^^iated  upon)  the  declaration  contains  no  allegation  of 
^^    fcct,  did  it  lie  on  the  Defendant  below  to.  deny  it  ? 
I^t  i3  gaid  that  illegality  will  not  be  presumed ;  and  that, 
^ercfore,  every  fact  not  inconsistent  with  the  record 
^>^ill  be  assumed  which  could  make  the  agreement  legal. 
-^^e  rule,  however,  is  not  so  wide.      An  allegation, 
^^pable  of  a  construction  which  will  exclude  illegality, 
^^1    receive  such  construction :  but  a  fact,  not  alleged, 
^ill  not  be  imported  into  a  record.     On  the  principle 
augi^ested,  it  would  be  impossible  to  frame  a  plea :  for 
the  possibilities  which  might  make  an  agreement  lawful, 
^^Id  never  be  exhausted  by  negative  allegations.     If  it 
^  ^i*ged  that  the  Court  will  presume  a  divorce;  that 
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husband  und  wife  had  didcovered  that  they  were  WitL. 
the  prohibited  degrees;    or  that  one  of  them  had       t 
wife  or  husband  living,  &c. ;  the  same  principle  migSat 
have  been  applied  in  almost  every  case  where  tkse 
agreement  has  been  disallowed  for  illegality.     ThiM.fl| 
Featherstone  v.  Hutchinson  {a)  is  relied  upon  by  IFv^ 
dal  C.  J.  (Jb)   as   shewing  that-  if  either  part  of  tXme 
consideration  be  illegal)  the  whole  &lls  to  the  groumcl 
There,  the  judgment  was  arrested  because  a  part   cjf 
the  consideration  was,  the  Plaintiff  (a  bailiff)  allowing 
the  Defendant,  whom  he  had  taken,  to  go  at  lai^gc^ 
contrary  to  the  statute  of  29  H.  6«  e.  10.     Bat,  if  the 
Defendant  was  already  at  large,  that  part  of  the  con* 
sideration  would  be  simply  void.     So,  in  Hartley  t. 
Rice  (c),  many  presumptions   might  have   been   im- 
ported justifying  a  restraint  of  the  party  from  mar* 
riage.     There,   Lord   EUenboraugh    said   that  it  was 
urged   *^  that  the  restraint  is  not  to  operate  for   an 
indefinite   period,   but  only  for   six   years,   and  that 
there  might  be  reasonable  grounds  to  restrain  the  por^ 
for  that  period.     But  no  circumstances  are  stated  to  to 
to  shew  that  the  restraint  was  reasonable  ;  and  the  di»* 
tinct  and  immediate  tendency  of  the  restraint  stamp' 
it  as  an  illegal  ingredient  in  the  contract''    In  Lt^^ 
v.  Peers  {d)  the  Defendant  had  covenanted  to  marty 
no  one  but  the  Plaintiff.     The  judgment  was  arrested 
though  it  was  urged  that  the  parties  had  probably 
agreed  to  marry  each  other.     Lord   Manffield  there 
said,    ^'  Here  is  not  the  least  ground  to  say  that  tbi* 
man  has   engaged  to  marry  this  woman^   much  le^ 
does  any  thing  appear  of  her  engaging  to  marry  InH^ 
The   principle   contended   for,   if  true,    would  apply 
to  presumptions  in  evidence,  &  fortiori ;  but  the  cof* 


(o)  Cro.  Eliz.  199. 
(6)  Waite  v.  Jones,  1  New 
Cases,  662. 


(c)  10  East,  22. 

(d)  4  Burr.  2225. 
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the  latter  part  of  the  section  appears  to  contemplate  a 
mode  by  which  the  Defendant  may  redace  his  costs 
below^  1 0/.,  but  not  any  increase  of  them  on  behalf  of  the 
PlaiiitiflF, 

I  think,  therefore,  that  the  ordinary  termination  of 
judgment  was  not  to  be  looked  for  in  this  cause,  and 
that  the  cause  was  at  an  end  when  the  Plaintiff  took  the 
money  out  of  court 

SosANQUET  J.  I  am  of  the  same  opinion.  The  rule 
for  delivering  up  the  bill  on  payment  of  costs,  meant  the 
costs  of  that  rule,  not  the  costs  of  antecedent  proceed- 
ings. That  could  not  have  been  the  meaning  of  the 
I^fendant,  nor  is  it  the  legal  result  of  the  terms  em- 
ployed. 

fhe  costs  on  the  other  rules  would  have  been  costs 
iQ  the  cause  had  the  cause  been  subsisting :  but  when 
uie  I3efendant  was  desirous  of  going  on,  and  the  Plain- 
^  refused,  he  cannot  be  allowed  to  treat  it  as  still 
continuing. 

CoLTHAN  J.  I  think  the  Plaintiff  is  entitled  only  to 
^®  oosts  of  the  rule  for  delivering  up  the  bill,  as  upon 
^  interlocutory  order,  and  not  to  costs  as  upon  final 
J'^gment 

-^BSKiME  J.  I  am  of  the  same  opinion.  The  effect 
^*  t!he  rule  which  was  drawn  up  on  payment  of  costs, 
^^  the  payment  of  the  costs  of  that  rule. 

The  Plaintiff  says  he  is  entitled  to  the  costs  of  the  other 
^0  rules,  because  nothing  having  been  said  about  costs 
in  those  rules,  the  costs  of  them  are  costs  in  the  cause.  But 
the  true  construction  of  the  statute  43  G.  3.  c.  46.  s.  2. 
is,  that  the  Plaintiff  is  limited  to  the  10/.  unless  he  elects 
to  take  steps  for  proceeding  in  the  action :  he  has 
omitted  to  do  so  here,  and  therefore  I  think  he  is  en- 
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18S9.       with  them.]     That  rests  on  grounds  perfectly  distinct 

which  were  pointed  out  in  the  argument  below  {a) ;  to 

0KE8  y/lnch  it  may  be  added,  that  such  a  contract  is  free  from 
Waite.  the  objection  here  made,  because  it  holds  out  no  in- 
ducement to  separation,  but  merely  gives  an  indemoity* 
One  of  the  learned  Judges  of  the  Common  Pleas  is 
reported  to  have  said,  that  "  Courts  of  law  view  separa- 
tion deeds  with  more  favour  than  formerly.**  But  for 
nearly  half  a  century  the  current  of  authorities  has  run 
strongly  in  the  opposite  direction.  See  1  New  CaseSf  659. 
Elworthy  v.  Bird{b)  is  the  only  case  of  an  opposite 
aspect.  But  there,  an  equity  had  already  arisen  from 
the  separation. {^^r^rto :  and  that  case  has  not  been  con- 
sidered to  be  in  conformity  with  the  acknowledged  prin- 
ciples of  courts  of  equity. 

72.  V.  Richards^  contra.  Perhaps  the  special  grounds 
of  demurrer  cannot  be  supported.  But  the  part  of  the 
consideration  which  is  not  answered  is  sufficient  to  sup- 
port the  promise.  Unless  there  be  an  absolute  illegali^* 
the  mere  trouble  of  executing  the  deed,  however  trifliogt 
is  a  good  consideration.     PuUin  v.  Stokes,  (c) 

No  illegality  appears,  and  none  will  be  presumed. 
First,  it  does  not  distinctly  appear  that  the  deed  was  a 
deed  separating  the  husband  and  wife  in  the  sense 
attributed  to  it  on  the  other  side,  llie  word  **  sepa^ 
ation  "  has  many  meanings.  But  supposing  the  deed  to 
be  n  deed  suspending  the  relation  of  husband  and  wifei 
such  deed  may  be  legal ;  and  the  deed  here,  not  being 
set  out,  the  Court  must  assume  that  it  is  legal.  In  Hcb' 
son  v.  Middleton  (d)  Bayleyi.  said,  ^<  Although  in  geoerali 
in  pleading,  an  equivocal  expression  is  to  be  construed 
against  the  party  using  it,  yet  where  the  opposite  party 

(a)  Watte  v.  J<me9y  1  New  (c)  2  H.  BL  SI 2. 

Cfl.ObO.  {d)  6B.^C.295. 

(6)  2  Sim.  6i  Stu.  372. 
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ver,  that  is  an  admission  that  the  expres- 
aken  in  that  sense  which  will  support  the 
ling."  [Littledale  J.  referred  to  Lord  EUen- 
uage  in  Ord  v.  Fetvaoich  (a)]  It  is  argued 
jming  the  deed  to  be  legal  in  its  terms,  it 
;al  to  promise  to  pay  this  money  as  a  con- 
executing  it..  That  might  or  might  not  be 
to  the  situation  of  the  parties.  Supposing 
leparated,  this  money  might  be  paid  merely 
*angements  for  the  support  of  the  wife,  the 
*  the  property  of  the  two,  and  many  other 
:h,  under  such  circumstances,  would  not 
e  policy  of  the  law.  If  in  any  state  of 
:onsistent  with  the  record,  the  transaction 
al,  the  Court  will  assume  that  to  be  the 

things.  Besides,  the  language  of  the  re- 
at  the  parties  were  separate ;  at  any  rate 
e  supposition  made  on  the  other  side,  that 

originated  in  the  agreement ;  for  a  deed 
appears  to  have  been  prepared  containing 
mutually  agreed  on  between  the  parties : 
ing  for  money,  to  be  applied  to  the  past 
le  parties,  as  an  inducement  for  executing 
ry  different  from  agreeing  to  live  separate. 

agreement  been  to  live  separate,  it  does 
:  the  contract  would  be  void.  Elworthy 
ly  not  be  an  authority  of  much  weight ; 
stances  there  were  very  peculiar.  But  the 
onsidered  the  legality  of  separation  deeds 
miy  established   to   be  now   questioned* 

on  the  other  side,  that  this  is  simply 
noney  paid  to  the  husband.  But  it  is 
wards  the  by-gone  expenses  of  the  hus- 
^  Why  should  not  an  arrangement  as 
le  a  part  of  the  terms  even  of  the  separ- 
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adon  itself  as  well  as  a  contract  by  trustees  to  indemi^Sf^ 
the  husband  against  the  wife's  future  debts*  to  wbi^^J^^ 
it  is  admitted)  there  is  no  objection  ? 

However,  supposing  this  part  of  the  consideratiiOs^ 
void,  the  agreement  may  be  supported  on  the  residue 
the  consideration.     A  party  by  agreeing  to  make    ^ 
payment  alters  his  situation ;   it  cannot  be  said  thf^c^ 
after  the  agreement  is  executed,  he  lies  only  under  the 
antecedent  liability. 

T.  F.  Ellis  in  reply.    The  Plaintiff  in  error  contancls 
that  the  declaration  shews  a  substantive  illegality,  by 
treating  the  promise  to  pay  money  as  the  inducement 
execute  the  deed.     It  is  argued  that  the  money  is  to 
applied  to  bygone  household  expenses;  but  it  is 
milted  on  the  record,  that  the  husband  was  at  the 
of  the  agreement  solely  liable  for  these  expenses, 
is,  therefore,  like  a  promise  to  pay  his  debts  for  him, 
a  promise  to  pay  him  monies  numbered.    Besides,  tbe 
is  nothing  on  the  record  connecting  these  expens- 
with    the    wife.      Then,  it    is    said  that  the  nata 
of  the  deed  does  not  expressly  appear.     If  the  pi 
had  run  thus,  ^^  The  Defendant  says  that  the  said 
was  a  deed  of  separation  between  the  Plaintiff  and 
wife,"   it  would  have  been  a  mere  repetition  of 
words  of  the  declaration,  that  ia  to  say,  <^  a  eatm 
deed,  &c"     Had  issue  been  taken  on  the  allc^jation 
its  execution,  the  Defendant  in  error  could  have  su 
ported  his  issue  only  by  shewing  a  deed  of  sepanlio><>' 
There    is    no    ambiguity    in    the   worda    ^  Deed  ^ 
separation  between  husband  and  wife.'*    Such  a  head  of 
deeds,  in  a  stamp  act,  for  instance,  would  be  uaeqai- 
vocal.     The  attempt  on  the  other  side  is  to  confisond 
the  question,  whether  the  deed  per  se,  and  in  its  ternsi 
must  be  supposed  legal  (which  the  Plaintiff  in  error 
admits),  with  the  question  whether  the  execution  by  a 
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hi^sband  of  a  deed  of  separation,  legal  or  illegal,  can  be 

a  ^pcod  consideration  for  a  promise  by  a  third  party  to 

ps^y  money  to  the  husband.    As  to  the  suggestion  that 

tb^  Court  will  import  the  fact  of  an  antecedent  separa* 

tioxi  or  agreement  to  separate,  no  answer  has   been 

ofiE^red  to  the  authorities  cited  against  such  a  construc- 

tioci  of  the  record.     The  Plaintiff  in  error  admits  that 

every  allegation  in  the  declaration  shall  be  construed 

most  &yoarably  for  the  Plaintiff  below,  and  that  is  all 

tbat  can  be  required,  according  to  Hobson  v.  Middle* 

ton  (a)  and  Ori  v,  Fetmick  (£).    But  here,  there  is  no 

all^ation  of  separation. 

Cur,  adv.  vuU. 
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Pa^tteson  J.  The  objection  to  the  Plaintiff's  re- 
^^Gfing  in  this  action,  a  sum  of  110/.  which  the  De- 
^d^jit  had  promised  to  pay  him  at  Michaelmas  1834, 
•™^a  from  the  consideration  for  that  promise.  From 
^  declaration  and  plea,  it  appears  that  the  con- 
■"**^tion  consisted  of  two  parts :  first,  the  Plaintiff's 
executing  a  deed  of  separation  between  himself  and  his 
^^  which  had  been  already  prepared  ;  and,  secondly, 
"^  I^aintiff 's  taking  upon  himself  certain  payments  to 
^'^^^Bfs.  Home  and  GaieSf  and  certain  household  ex- 
P^^cs  and  debts,  and  agreeing  to  pay  the  same  in  full ; 
hut  for  ^hioh  payments,  expenses,  and  debts^  the  Plain- 
"^  yurns  already  solely  liable.  The  second  part  of  this 
^'^^^ideration  may  be  treated  as  wholly  nugatory,  as 
°^^g  merely  an  engagement  by  a  man  to  pay  his  own 
^^ts,  and  the  question  turns  entirely  upon  the  first  part: 
^^  ^liat  be  illegal,  the  action  must  fail,  because  illegality 
^  t^rt  of  the  consideration  doubtiess  vitiates  the  whole 

•*^^tract 

^^ow  it  is  conceded  that  a  separation  of  husband  and 
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wife  may  be  in  itself  a  legal  act,  and  that  any  deed 
agreement  for  carrying  it  into  effect  may  be  legal,  pi 
vided  it  be  for  an  actual  and  immediate,  and  not  for 
contingent  or  future  separation.  The  terms  of  the  de 
of  separation  in  the  present  case  are  not  stated  up 
the  record ;  but  as  illegality  is  not  to  be  presumed,  ^ 
must  take  it  that  the  deed  is  in  its  provisions  1^ 
It  is  however  said,  that  it  is  illegal  to  give  the  husba 
money  as  an  inducement  to  consent  to  such  actual  a 
immediate  separation,  and  that  an  engagement  to  p 
him  part  of  certain  debts  for  which  he  is  solely  liable^ 
tantamount  to  giving  him  money.  The  ill^ality  c€ 
doing  is  sought  to  be  established  by  reference  to  1 
cases  oi Hartley  y.  Bice  (a\  Allen  v.  Hemn  (b\  and  Ge 
V.  Hope,  (c)  Those  cases  are  perhaps  distinguishat 
In  Hartley  v.  Rice^  the  agreement  not  to  marry  li 
held  illegal  in  itself,  quite  independently  of  money  bei 
the  inducement.  AUeti  v.  Heam  was  a  case  of  waj 
as  to  the  election  of  members  of  parliament,  a  mat 
which  was  held  to  be  incapable  of  being  the  subject 
any  binding  contract*  Card  v.  Hope  turned  upon  i 
contract  being  a  fraud  upon  the  bye  laws  of  the  £ 
India  Company.  But  admitting  that  the  consent  of  i 
husband  to  a  separation  cannot  legally  be  purchased 
by  no  means  follows  that  part  of  the  arrangement^ 
carrying  into  full  effect  a  separation  previously  agrc 
upon,  may  not  legally  be  that  the  husband  should 
indemnified  in  the  whole  or  in  part  against  certain  del 
contracted  during  the  time  that  he  and  his  wife  we 
living  together,  and  for  which  he  is  solely  liable  in  poi 
of  law,  in  the  same  manner  as  it  is  unquestionabljr 
legal  part  of  such  arrangements,  that  he  should  be  ii 
demnified  against  debts  to  be  contracted  afterwards,  fc 
which  he  might  also  become  liable  in  point  of  law*    Oi 


(a)   10J?atf^22. 
(6)  1  T.  R.  56. 
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the  contrary,  I  am  of  opinion  that  such  indemnity  is 
legal f  and  that  the  husband  might  legally  make  it  the 
coiidition  of  his  executing  tlie  deed  of  separation  which 
hxul   been  prepared. 

n^lie  question,  therefore,  as  it  seems  to  me,  is  reduced 
to  iHis:  whether,  upon  the  face  of  this  record,  it  appears 
that;   the  Defendant  promised  to  pay  the  Plaintiff  money 
in    oonsideration  of  separating  or  agreeing  to  separate 
from  his  wife ;  in  which  case  I  think  that  the  contract 
would  be  illegal:  or  that  the  Defendant  promised  to 
pay  the  Plaintiff  money  towards  certain  expenses  already 
incurred  whilst  the  Plaintiff  and  his  wife  were  living 
together,  in  consideration  that  the  Plaintiff  would  ex- 
ecute a  deed  of  separation  which  had  been  already  pre- 
pared.    I  think  that  the  record  shews  the  latter  state 
of  facts. 

I   agree  with  the  learned  counsel  for  the  Defendant, 

(j^laintiff  in  error,)  that  the  Court  cannot  conjecture 

^*^y  thing  respecting  the  contents  of  the  deed  of^separ- 

*^ion,  or  import  into  the  case  any  supposed  facts  for  the 

P^i^pose  of  shewing  the  legality  or  illegality  of  the  con- 

^''^ct.     I  take   the   facts   only  as  they  appear  on    the 

^'ecord,  and  they  are  these :  that  by  a  deed  of  separation 

"^tween  the  Plaintiff  and  his  wife,  not  yet  executed  by 

^"^    Plaintiff,  he  was  to  quit  a  house  at  Hollowa?/  on  a 

^^^'tain  day,  and   that  some  annuity  was  mentioned  in 

deed  ;  that  afterwards,  by  the  written  memorandum 


th 


®'  agreement  on  which  the  Plaintiff  in  this  action 
^^clares,  the  time  for  quitting  the  house  at  Hollowaj/ 
extended ;  that  the  Plaintiff  agreed  to  pay  Messrs. 


w 


"^rne  and  Gatcs^  the  household  expenses  at  HolUmay^ 
^^O  the  RickmansTJ^orth  debts  in  full ;  and  that,  in  con- 
federation of  his  so  agreeing,  and  of  his  executing  the 
^^ed  of  separation,  the  Defendant  promised  to  pay  him 
^^0/.  by  eight  half  yearly  payments  towards  the  debt 
^ue  to  Home  and  Gates^  20/.  towards  the  Rickmans" 
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worth  (lebtSi  and  220/.  by  two  payments,  at  Michaelmaa^^j^^^ 
1834,  and  Lady-day  1835,  towards  the  household  ex- 
penses at  HoUonmy. 

It  is  plain  from  these  facts,  that  for  some  reason  oi 
other  (and  we  are  not  to  presume  an  illegal  one),  i 
separation  between  the  Plaintiff  and  his  wife  had 
determined  upon,  the  terms  of  which  had  been  redw 
into  writing  in  the  form  of  a  deed ;  that  the  Plaintl 
for  some  reason  or  other  had  not  yet  executed 
deed,  and  that  he  was  induced  to  execute  it  by  the  D< 
fendant's  promise,  which   is,   in   effect,   a  promise 
indemnify  the  Plaintiff  against -— among  other  things 
a  part  of  the  bygone  household  expenses  of  the  hoim. 
at  Hollauoay  which  the  Plaintiff  was  to  quit* 

I  assume  the  deed  of  separation  to  be  legal,  becai 
no  illegality  is  shewn ;  and  I  hold  the  consideration 
the  Defendant's  promise  to  be  legal,  because  it  is 
that  the  husband  would  separate  from  his  wife,  but 
he  would  complete  the  instruments  and  arrangemc 
of  a  separation  already  determined  upon. 

For  these  reasons  I  am  of  opinion  that  the  jut 
of  the  Court  below  ought  to  be  affirmed. 


ts 


Alderson  B.  I  also  am  of  opinion  that  the  ju 
mcnt  of  the  Court  of  Common  Pleas  ought  to  be 
firmed,  and  I  shall  state  my  reasons  very  shortly* 

It  is  conceded  that,  if  any  part  of  the  consi 
for  the  promise  of  the  Defendant  below  be  illegal, 
judgment  ought  to  be  reversed;  and  it  cannot  be 
puted  that  an  engagement  to  pay  a  sum  of  money  as 
inducement  for  a  future  separation  of  a  man  from 
wife  would  be  contrary  to  law.     But  the  difficulty  i 
pc>int  out  upon  these  pleadings  that  this  illegality 
sulliciently  alleged. 

It  appears  clearly  from  the  declaration,  that  a  de^^ 
of  separation  had  been  prepared  before  the  agreement 
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declared  on,  for  the  first  statement  in  the  agreement  on 

which  the  Plaintiff  proceeds  speaks  of  enlarging  the 

time     mentioned   in   such   deed  of  separation ;   and  it 

speaks  also  of  the  annuity  mentioned  in  it,  which  may 

probably  be  taken  to  be  an  annuity  to  be  paid  by  the 

Plaintiff  to  his  wife.    The  engagement  of  the  Defendant 

to   pay  the  sums  mentioned  in  his  agreement  is  then 

stated  to  be  on  the  consideration  of  the  Plaintiff's  exe- 

cuttng  this  deed  of  separation,  and  taking  on  himself  the 

payment  of  certain  debts. 

All  this  is  quite  consistent  with  a  previous  separation 
already  agreed  on  between  the  husband  and  wife ;  and 
Aere  is  nothing  that  I  can  see  illegal  after  husband  and 
^fe  have  actually  separated,  upon  certain  terms  mutu- 
«ly  agreed  between  them,  in  a  third  person's  under- 
^■^ing  to  pay  certain  debts  in  order  to  induce  the 
husband  to  execute  a  deed  of  separation,  and  thereby 
*^wre  to  the  wife  the  advantages  so  stipulated  for  at 
'"^  a.ntecedent  time  when  their  actual  separation  took 
place. 

'^    all  this  be  consistent,  and  I  think  it  is,  with  the 

*^^  stated  on  this  record,  there  is  nothinfj  shewn  to'  be 
'II 
*^*^gal  in  the  consideration  for  the  Defendant's  agree- 

^'^t.     If  there  had  been  no  previous  separation,  and  it 

^^  ill  truth  a  bargain  for  a  separation  in  future,  the  De- 

^•^dant  should  have  stated  that  affirmatively  in  pleading. 

^^  illegality  is  not  to  be  presumed ;  but,  unless  the  con- 

^^^  be  expressly  alleged  upon  the  record,  we  ought 

^^sume  that  the  parties  have  acted  in  conformity  to 

***e  law. 

-^or  these  reasons  I  think  that  the  judgment  of  the 

^^^irt  of  Common  Pleas  ought  to  be  affirmed. 

-l-iTTLEDALE  J.  coucurrcd  with  Pattesofi  J.  and  Alder- 
'^n  Ij^  in  affirming  the  judgment  of  the  Court  below 
*^<l  upon  the  grounds  stated  by  them. 
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Lord  Abinger  C.  B.     In  this  case  the  declarat 
sets  forth  two  considerations  for  the  promise  to  pa; 
sum  of  money  to  the  Plaintiff:  the  first  isj  that 
Plaintiff  should  pay  certain  debtsy  and  discharge  cert  '■■in 
expenses ;  the  second,  that  he  should  execute  a  deed 
separation  from  his  wife. 

The  plea  is  applied  to  the  first  of  these  consideratL* 
only,  and  alleges  that  the  debts  were  due  from 
Plaintiff,  and  that  he  was  bound  to  pay  the  expenses  xrm 
question  :  upon  ttie  other  consideration  it  is  silent, 
this  plea  there  is  a  demurrer,  upon  which  two  questio 
arise;  first,  whether  the  payment  of,  or  the  promise 
pay  a  debt  to  which  the  party  promising  is  alreadjr 
liable  by  law,  is  a  good  consideration  for  a  promise  ^c' 
him  of  money  or  other  advantage ;  secondly,  if  it 
not,  whether  the  executing  a  deed  of  separation  fro 
his  wife  is  a  lawful  consideration  for  a  promise  to  ps 
money  to  the  husband.  If  both  these  questions  are 
be  answered  in  the  negative,  the  plea  is  good,  becaia^^ 
it  alleges  a  sufficient  answer  to  the  only  consideration^ 
upon  which  the  declaration  can  be  sustained,  and  l>^5* 
cause  there  is  no  occasion  to  make  any  answer  to  ti»c 
other  part  of  the  consideration  which  is  illegaL 
a  consideration  to  support  a  promise  must  either  op 
rate  to  the  advantage  of  the  party  making  the  prom  is 
or  to  the  detriment  of  the  party  who  is  to  perforin 
consideration.     But  a  man  is  under  a  moral  and  le*. 

I 

obligation  to  pay  his  just  debts.     It  cannot  therefore 
stated,  as  an  abstract  proposition,  that  he  suffers  fl 
detriment  from  the  discharge  of  that  duty ;    and  t- 
declaration  does  not  shew  in  what  wav  the  Defendja- 
could   have  derived  any  advantage  from  tlie  Plaints 
paying  his  own  debts.     The  plea  therefore  shews 
insufficiency  of  that  part  of  the  consideration. 

With  regard  to  the  other  consideration  to  which  th 
plea  does  not  apply,  it  has  been  argued  that  as  the  h 
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ise  the  legality  of  deeds  of  separation,  by        1839. 

itions  of  covenant  to  be  maintained  upon        

mot  be  presumed  that  they  are  illegal,  and         Joses 
r  be  not  illegal,  of  course  the  execution  of       Waitb. 
d  by  the  husband  cannot  be  illegal.     Now 
tion  must  at  least  receive  this  qualification, 
nsideration  which  prevails  on  the  husband 
ch  a  deed  be  a  good  consideration  in  law  to 

in  separating  from  his  wife.  There  are 
umstances  which  will  induce  the  Ecclesias- 
to  pronounce  a  decree  of  divorce  a  mensa  et 

it  may  not  be  unlawful  for  a  man,  under 
rcumstances,  voluntarily  to  agree  to  do  that 
aw,  if  he  refused,  would  compel  him  to  do. 
rround  a  deed  of  separation  made  upon  due 
»n  may  well  be  considered  as  not  unlawful, 
estion  is  very  different  whether  it  be  lawful 
d  to  separate  from  his  wife  in  consideration 
f  money.  It  cannot  be  doubted  that  the 
letween  husband  and  wife  without  adequate 
th  against  the  law  of  God,  and  against  the 
very  civilised  society.  The  circumstances 
;hich  justify  a  separation,  as  they  only  jus- 
:eption  to  a  very  important  general  rule, 
;o  be  presumed.  But  whether  they  might 
i  or  not  in  support  of  a  deed  of  separation 
ruted^  it  cannot  be  maintained  that  the  re- 
m  of  money  by  the  husband  is  one  of  those 
es,  much  less  a  circumstance  which  alone 
fy  a  separation.  The  record  in  this  case, 
ed  of  the  superfluous  matter  which  fias  been 
by  the  plea,  presents  nothing  more  than  the 
3f  a  separation  by  a  husband  from  his  wife 
tion  of  a  sum  of  money, 
lecessary  for  the  purpose  of  this  investiga- 
iew  the  cases  which  have  been  cited  upon 
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1839.  this  subject,  it  is  enough  to  say  that  none  of  them  h 
gone  the  length  of  deciding  that  a  deed  of  separati^ 
reciting,  as  the  only  consideration   of  the   husband 

Waite.  agreement  to  separate,  the  payment  of  money  to  hi 
would  be  a  lawful  deed.     If  such  a  deed  would  not 


Jones 


lawful,  how  can  it  be  maintained  that  it  would  be  la 
ful  for  the  husband  to  accept  money,  or  the  promise 
money,  as  the  consideration  for  signing  a  deed  of  sej 
ation  ?  In  this  case  no  other  consideration  appears, 
the  Court  is  not  bound  to  presume  any  other  in  s 
port  of  an  agreement  which  is  against  the  general 
of  law,  and  can  only  be  good  by  way  of  exception  un 
special  circumstances.     But,  in  truth,  pecuniary  advi 
tagc  to  the  husband  ought  to  form  no  part,  and  crxms 
therefore  form  no  legal  part  of  a  consideration  for     n 
separation  from  his  wife.     Either  the  circumstances   a.irc 
such  as  to  make  of  themselves  a  good  consideration   for 
executing  the  deed,  or  they  are  not.     If  they  are,  tlie 
addition  of  money  forms  no  part  of  the  legal  consider- 
ation ;  if  they  are  not,  the  addition  of  money  cannot 
make  them  so.     Therefore,  whether  the  Court  be    At 
liberty  or  not  to  presume  in  the  absence  of  all  sugg^^' 
tion   upon  the  subject,  that  there  might  have  been     ^ 
lawful  cause  for  the  husband  to  separate  from  his  wif^9 
it  is  certain  that  the  promise  of  money  to  be  paid     ^^ 
him  cannot  have  been  a  lawful  inducement,  whether    ^^ 
was  the  exclusive  or  the   partial   consideration  up^^ 
which  he  agreed  to  execute  a  deed  of  separation. 
The  judgment,  therefore,  ought  to  be  reversed. 

Lord  Denman  C.  J.     This  declaration  states  a  pr^' 
mise  to  pay  a  sum  of  money  to  the  PlaintiflF's  use,  in  coi^* 
sideration  of  his  taking  upon  himself  certain  debts  aX^^ 
liabilities,  and  executing  a  deed  of  separation  from  bi^ 
wife.     The  Defendant  pleaded  that  the  debts  were  da^ 
from  the  Plaintiff  himself,  and  that  he  was  Blready 
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pay  them;  consequently  that  his  undertakin!'         1839. 

bem  could  form  no  consideration  for  the  Dc-        

promise.     To  this  plea  there  was  a  demurrer,  ^^^^^ 

IS  admitted  that  the  latter  part  of  the  consider-       Waite. 
ne  to  nothing,  and  that  the  sole  consideration 
promise  to  pay  money  was  the  execution  of  a 
separation.      The  declaration  was  therefore 
id  on  this  ground. 

first  urged  in  its  support  that,  as  some  deeds 
ation  may  be  legal,  this  may  be  presumed 
>m  the  Defendants  having  pleaded  ;  and  refer- 
made  to  ^the  authority  of  Baijley  and  Holroyd 
6  -B.  4"  C  522.,  for  the  doctrine  that,  in  any 
where  a  fact  is  ambiguously  stated,  the  adverse 
pleading  over  shall  be  taken  to  admit  it  in  the 
Durable  sense  of  which  it  is  capable.  I  appre- 
>wever,  that  this  rule  must  be  restricted  to 
lere  the  pleading  over  directly  refers  to  such 
us  matter,  and  answers  it  by  introducing  some- 
Bv.  But  here  the  pleading  over  is  confined  to 
Is,  the  statement  of  this  part  of  the  contract  is 
:ed  in  the  plea,  but  remains  with  all  its  faults, 
mtage  may  be  taken  of  them  by  a  writ  of  error, 
irer  this  rule  could  be  applied  to  the  j)rescnt 
most  favourable  sense  for  the  Plaintiff  that  can 
led  to  his  declaration  is  this,  that  an  instrument 
T  for  the  separation  of  him  and  his  wife  had 
pared,  under  which  an  annuity  was  to  be  paid 
Ife ;  and  that,  in  consideration  of  his  executing 
ruipent,  the  Defendant  undertook  and  pro- 
pay  money  for  the  Plaintiff's  use  and  benefit, 
of  the  Judges  of  the  Common  Pleas  appear  to 
)ught  that  the  declaration  farther  stated,  that 
itiff  had  previously  entered  into  an  agreement 
te  the  deed ;  and  farther,  that  the  annuity  was 
id  by  him  :  neither  of  these  facts  can  I  discover 
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SECOND   YEAR   OF   THE   REIGN   OF   VICTORIA. 


The  Judges  who  sat  in  Banc  during  this  Term  wen 

TiNDAL  C.J,  COLTHAN  J. 

BOSANQUET  J.  ErSKINE  J. 


April  15. 


Ex  parte  Thompson. 


An  ■ttomey  JiJABTIN  moved  to    readmit  in  this  Court  g;. 
in  the  Court  torney  who  last  term  had  been  readmitted   * 

of  Queen's  Court  of  Queen's   Bench.    The  Statute  I  4 

^ch,  IB  by  ^  ^5_  J  g^  vMi^a.  enacts  that  attornies  admittfta, 

adminion  Court  shall  be  thereby  entitled  to  practice  in  tt^ 

entided  under  had  been  thought,  by  the  officer,  not  to  wAj-^ 

y-is  toprac  o' readniission. 
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ist  debts  incurred  by  his  wife  while  living  apart 
^him,  by  shewing  that  he  had  agreed  with  a  trustee 
'ovide  adequate  funds  for  her  maintenance,  and  had, 
ct,  provided  tliem,  is  clearly  established  by  several 
$9   particularly  by  that  of  Nurse  v.  Craig  (a) ^  —  a 
$ion  unanimous  on  that  point, — though  Siv  James 
\sfield  differed  from  the  opinion  that  it  was  necessary 
he  husband  to  pay  the  money  agreed  for.     Yet,  the 
'tion  that  deeds  of  separation  are  at  variance  with 
lolicy  of  the  law,  has  been  often  made  by  the  high- 
authorities,  and  never  disputed  by  any.     Many  of 
Judges  who  have  given  effect  to  them,  for  any  pur- 
',  have  expressly  declared  that  they  adopted  them  to 
extent  with  reluctance,  and  would  have  paused  if 
question  had  been  new:    Lord  JRosslyn/vsx  Legard 
o/inson  (i).   Lord   Eldon,  in  Beard  v.   Webb  (c),  and 
'/.  John  v.  St.  John,  (d) 

ir  TV,  Grant  pointedly  declares  it  to  be  now  settled 
**  the  Court  of  Chancery  will  not  carry  into  effect 
'les  of  separation  between  husband  and  wife.  It 
gnizes  no  powers  to  vary  the  rights  and  duties 
ving  out  of  the  marriage  contract,  or  to  effect  at 
r*  pleasure  a  partial  dissolution  of  that  contract.'* 
I  in  establishing  the  husband's  conveyance  of  pro- 
y,  in  consideration  of  the  trustees  undertaking  to 
-nnify  him  against  the  wife's  debts,  he  adds,  "  it 
s  seem  rather  strange  that  the  auxiliary  agreement 
xld  be  enforced,  while  the  principal  agreement  is 
I  to  be  contrary  to  the  spirit  and  the  policy  of  the 
•  *'  But  the  validity  of  the  principal  agreement  is 
'^  in  question  before  us :  if  it  is  not  valid  and  bind- 
»  the  husband's  execution  of  it  cannot  be  a  good 
^ideration  for  a  third  party's  promise  to  pay  him 
riey. 


1839. 
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,cj)  2  New  Rep.  l^S. 
lb)  3  Ves.  358. 


(c)  2  B.  <\-  P.  93. 
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1839.  There  appears  to  be  a  strange  inconsistency  in  j^  "»^o. 

nouncing  a  deed  to  be  valid,  and  admitting  at  the  sm^  «:aae 

JoNKs  jjjjjg  ^j^g|.  jj.  cannot  be  enforced,  or  in  contending  t:l:Mjit 
Waitk.  ^^  might  be  the  foundation  of  a  suit  at  law,  whil^  it 
notoriously  supplies  no  ground  for  a  specific  perfoi 
ance,  because  equity  regards  it  as  contrary  to  pu 
policy.  But  beyond  that  objection,  in  point  pf  principle 
the  legal  relation  of  the  parties  creates  great  difficulti^ts; 
and  the  question  may  be  again  asked,  as  it  was  by 
Lord  Eldon  in  several  cases,  on  whom  can  the  contra.ct 
be  binding?  Not  on  the  wife,  for  she  cannot  contract 
with  her  husband,  or  execute  a  deed.  Not  on  the  hus- 
band, unless  a  third  party  may  sue  him  for  a  breach  of 
covenant  in  performing  the  duties  of  a  husband  towards 
his  wife.  Reverse  the  present  case,  and  suppose  that 
the  husband  had  accepted  the  money  on  a  promise  to 
execute  the  deed,  and  been  sued  for  a  breach  of  promise, 
could  an  action  for  damages  have  been  maintained  ? 
If  not,  it  seems  to  follow  that  the  execution  of  a  similar 
deed  cannot  form  the  legal  consideration  for  a  promise 
to  pay  money. 

I  am  aware  of  the  case  of  Lord  Rodney  v.  Chambers  (^)> 
which  determines  that  an  action  will  lie  against  a  btas- 
band  having  executed  a  deed  of  separation,  for  the  sO*** 
which  he  contracts  to  pay  to  trustees  in  case  of  a  futt**^ 
separation,  subject  to  their  approval.     But  this  decisi^^ 
has  received  some  severe  shocks  from  the  stricture:?     ^^ 
Lord  Eldon  in  St.  John  v.  St.  John^  and  must  be  c^^" 
sidered  as  directly  overturned  by  the  King^s  Bencli   ^^ 
Hindley  v.  Lord   JVestmeathj  though  it  is  difficult    ^^ 
explain  why  a  present  separation  is  less  contrary    ^^ 
public  policy  than  the  agreement  to  give  effisct  to  otM^9 
if  rendered   necessary  by  circumstances,    at   a  futii*"^ 
time. 

(a)  2  East,  283. 
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im  also  aware  of  the  case  of  Jee  v.  Thurlam  (a), 
e  the  Court  of  K.  B.  sustained  a  covenant  made 
husband  to  pay  an  annuity  to  the  wife's  trustees 
tr  a  deed  of  separation.  Lord  Tenterden  C.  J.  and 
!i^  J.  certainly  thought  themselves  bound  by  de- 
Ds  which  have,  to  a  certain  extent,  recognised  such 
s  :  but  the  other  two  Judges  were  cautious  in  their 
essions;  and  the  opinion  oi  Holroydi.  is  remark- 
in  looking  to  the  trustees'  covenant  to  indemnify 
le  basis  of  the  husband's  obligation :  indeed,  their 
Dant  being,  as  he  particularly  remarks,  not  limited 
e  period  of  separation. 

have  also  carefully  examined  the  numerous  cases 
in  Mr.  Jacobus  edition  of  Roper's  Law  of  Husband 
fVife^  and  the  able  commentary  upon  them.  Some 
lem  were  avowedly,  and  doubtless  more  of  them 
lUy,  brought  before  courts  of  equity,  by  consent, 
be  purpose  of  obtaining  directions  on  the  effect  of 
ar  deeds  without  disputing  their  legality.  Some  of 
I  take  to  be  undoubtedly  erroneous,  such  as  Hoare 
tcttre{b\  decided  in  the  House  of  Lords,  where 
tipulation  of  a  marriage  settlement  for  the  contin- 
y  of  the  parties  separating  was  upheld.  If  I  could 
ire  to  lay  down  the  principle  which  alone  seems  to 
ifely  deducible  from  all  these  cases,  it  is  this  ;  that 
I  a  husband  has  by  his  deed  acknowledged  his  wife 
ve  a  just  cause  of  separation  from  him,  and  has  cove- 
^  with  her  natural  friends  to  allow  her  a  mainte- 
e  during  separation,  on  being  relieved  from  liability 
«r  debts,  he  shall  not  be  allowed  to  impeach  the 
ity  of  that  covenant. 

ut  even  if  the  most  questionable  of  these  cases  were 
I  law,  and  deeds  of  separation  binding  for  every 
K)se  both  at  law  and  in  equity,  all  former  decisions 
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fall  infinitely  short  of  the  present,  where  a  promise 
pay  the  husband  a  sum  of  money  is  a  consideration 
his  executing  the  deed.  This  alone  it  is  that  substanti 
appears  on  the  present  record.     Generally  speaki 
the  lawfulness  of  a  thing  promised  does  not  mak«    jt 
lawful  to  promise  to  do  it  for  a  money  consideration. 
It  is  lawful  to  vote  for  a  candidate  at  an  election^  but 
bribery  to  give  or  promise   the  voter   money  for  so 
doing. 

The  same  principle  was  illustrated  by  numeroczs 
authorities  cited  at  the  bar,  and  in  the  case  of  married 
persons  contracting  for  their  separation,  which  I  talc^ 
to  be  at  least  prima  Jacie  illegal,  where  no  circumstanced 
by  which  it  is  legalised  are  set  forth,  and  no  justifiable 
motive  is  assigned,  it  appears  to  me  to  be  a  dangerov^ 
novelty  to  permit  the  abdication  of  conjugal  rights,  an 
the  abandonment  of  marital  duties,  to  be  made  the  so 
ject  of  money  stipulation. 

It  is  satisfactory,  as  well  as  proper,  to  add,  that  th^  ^ 
purchase  of  a  husband's  consent  to  separation  is  admitUs^  d 
to  be  illegal,  and  this  promise  is  held  binding  only  as  ^^ 
may  be  a  part  of  the  negotiation  which  leads  to  a  sepmzst'^ 
ration  that  may  possibly  be  legal.  But  I  am  unable  ^Ko 
distinguish  the  tuo  cases,  and  I  think  the  latter  co  :ihi* 
tract  neither  more  nor  less  than  an  indirect  mode  of 
securing  effect  to  the  former. 

Judgment  affirm 
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the  13th  of  Tehruari)^  William  Henry  Maule^  Es- 
i^  one  of  Her  Majesty's  counsel^  was  called  to  the 
ee  of  the  coif,  and  gave  rings  with  the  following 

0  :  "  Suum  Cuique,**  On  the  same  day  he  was  ap- 
ted  a  Baron  of  the   Court   of  Exchequer  in  the 

1  of  Mr.  Baron  Bolland^  who  had  resigned.  He 
ediately  afterwards  received  the  honour  of  knight- 
I. 

n  the  22d  of  February^  the  following  gentlemen 
J  respectively  appointed  Her  Majesty's  counsel, 
led  in  the  law  :  —  John  Sluart^  of  LincoMs  Inriy 
Trt  Vaughaii  Richards^  of  the  Inner  Temple,  Samuel 
iieslone,  of  the  Middle  Temple,  Griffith  Richards,  of 
Xnner  Temple,  and  William  Goodenough  Hayier,  of 
?o/n'5  Inn,  Esquires. 
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As  framed  by  the  Judges,   pursuant  to  the  Sta^^te 

1  &2VtcL  c.  110. 


It  is  ordered,  that  the  following  forms  of  writs,  framed 
by  the  Judges  pursuant  to  the  statute  1  &  2  VicL  c.  llO. 
s.  20.,  be  used  from  and  after  the  first  day  of  Mard^ 
next,  with  such  alterations  as  the  nature  of  the  acti(^0i 
the  description  of  the  court  in  which  the  action  is  d^ 
pending,  the  character  of  the  parties,  or  the  circu**^ 
stances  of  the  case  may  render  necessary,  but  that  vC^ 
variance,  not  being  in  matter  of  substance,  shall  a 
affect  the  validity  of  the  writs  sued  out. 


No.  I. 

Writ  ot  elegit  Victokia,  by  the  Grace  of  God,  of  the  United  Kingdom  of 

upon  a  judg-       Britain  and  Ireland^  Queen,  Defender  of  the  Faith,  to  the  sheriff  of 
Co"rt  "f^  B*   *f**®^°8-     Whereas  A,  B„  lately  in  our  Court  before  us  at  We^rnxm-Mitrt 

in  an  action  of    ^X  ^^  judgment  of  the  same  court,  recovered  jigainst  C,  D.  £ 't 

attumpstt,  which,  in  our  said  Court  before  us,  were  adjudged  to  the  said  ^-  -^ 

for  his  damages  which  he  had  sustained,  as  well  on  occasion  of  the  not 
performing  of  certain  promises  and  undertakings  then  lately  made  by  tbe 
said  C  D.  to  the  said  A,  B,  as  for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  whereof  the  said  C.  D,  is  couTicttd*  <tf 
appears  to  us  of  record,  and  afterwards  tlie  said  A.  B.  came  into  our 
said  Court  before  us,  and,  according  to  the  form  of  the  statutes  in  0cb 
case  made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  aod 
chattels  of  the  said  C.  7>.  in  your  bailiwick,  except  his  oxen  and  basts  of 
the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  ao" 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  custo- 
mary tenure  in  your  bailiwick,  as  the  said  C.  D.,  or  any  penooin tntft 
for  him,  was  seised  or  possessed  of  on  the  ■         day  of         t  in  titf  Jf*" 


'^ 
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^iCTOftU,  by  the  grace  of  God,  of  tlie  United  Kingdom  of  Great    Writ  of  elegit 

tait*  and  Iretand,  Queen,  Defender  of  the  Faith,  to  the  Shcrift"  of .    ^.     q^^j.^  ^f 

itin^.     Whereas,  lately  in  our  Court  before  us  at  Westminster,  by  a    q.  u.  for  pay- 

5  or  Che  said  court,  entitled,  &c.  [at  the  case  mat/  be]  the  sum  of  £ ment  of  money 

and  costs. 
I*  by  the  said  court,  ordered  to  be  paid  by  C.  D.  to  A,  B.,  togetiicr 

h  the  costs  of  the  said  rule,  which  said  costs  were  afterwords,  on  the 

—  dmj  of  — ,  taxed  and  allowed  by  our  said  Court  at  the  sum  of 

^     And  afterwards,  the  said  A.  B.  came  into  our  said  Court  before 

>  Mid  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 

^^9  chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said 

•  -O.  in  your  bailiwick,  except  his  oxen  and  beasts  of  tlie  plough  ;  and 
^  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
iduding  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in 
I'ur  buliwick,  as  the  said  C,  D.,  or  any  one  in  trust  for  him,  was  seised 
^  Poneised  of  on  the day  of in  the  year  of  our  Lord (a), 

*  •*  any  time  afterwards,  or  over  which  the  said  C,  D,,  on  the  said 

^y  ^'— (a),  or  at  any  time  afterwards,  had  any  disponing  power  which 

^^igbt,  without  the  assent  of  any  other  person,  exercise  for  his  own 
''^fit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and 
^^tels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
'"'^^tinients  respectively,  according  to  the  nature  and  tenure  thereof,  to 

^   and  to  his  assigns,  until  the  said  two  several  sums  of  £ and 

"***"■'— ^  together  with  interest  upon  tlie  said  two  several  sums  of  £  —' 
^  £        ,  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the 

^  — —  day  of (a) ,  shall  have  been  levied.     Therefore  we  command 

'^»  that  without  delay,  you  cause  to  be  delivered  to  the  said  A.  7?.,  by  a 
^^onable  price  and  extent,  all  the  goods  and  chattels  of  the  said  C,  1).  in 
^r  bailiwick,  exce(ff  his  oxen  and  beasts  of  the  plough  ;  and  also  all 
'^cli  Unds,  tenements,  rectories,  tithes,  rents,  and  hereditaments  including 
*^  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  baili- 
^ck,  as  the  said  C  i>.,  or  any  person  in  trust  for  him,  was  seised  or  pos- 

•«ned  of  on  the  said day  of (A),  or  at  any  time  afterwards,  or 

oter  which  tlic  said  C,  D.,  on  the  said day  of (6),  or  at  any  time 

afterwards  had  any  disposing  power  which  he  might,  without  the  assent 
)f  any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and 
rfaattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels ;  and  albo  to 

[a)  The  day  on  which  the  costs  of  the  rule  were  taxed. 

(A)  The  day  on  which  the  costs  of  the  rule  were  taxed ;  or  in  case  that 
aj  were  prior  to  the  1st  of  October  1838,  say  from  the  1st  day  of  October, 
1  the  year  of  our  Lord  1838. 

VOL.  V.  B  B  . 
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hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  herec 
respectively,  according  to  the  nature  and  tenure  Uiereof,  to  him  i 

assigns,  until  the  said  two  several  sums  of  £ and  ^         i 

with  interest  as  aforesaid,  shall  have  been  levied.  And  in  wha 
you  shall  have  executed  this  our  writ,  make  appear  to  us  tt  Wi 
immediately  after  the  execution  thereof,  under  ^our  seal  and  th 
those  by  whose  oath  you  shall  make  the  said  extent  and  appraim 
have  there  then  his  writ. 

>Vitness,  Thomoi  Lord  Denmafiy  at  fFestmimter,  the         day  c 
the  year  of  our  Lord  — -— . 


No.  IV. 


Writ  of  elegit 
on  a  judgment 
of  an  inferior 
court  in  an 
action  of  as- 
sumpsit re- 
moved into  the 
Court  of  Q.  B. 


Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  the  sheri£ 
greeting.  Whereas  ^.  JB.,  lately  in  [insert  tlie  style  of  the  txmn 
judgment  of  the  said  court,  recovered  against  C.  2>.  the  sum  o 
which,  in  tlie  said  court,  were  adjudged  to  the  said  A,  J9.,  for  his 
which  he  had  sustained,  as  well  on  occasion  of  the  not  perfo 
certain  promises  and  undertakings,  then  lately  made  by  the  said 
the  said  ^.  J9.,  as  for  his  costs  and  charges  by  him,  about  his  so 
behalf  expended,  whereof  the  said  C.  D,  is  convicted,  as  appear 
record.     And  whereas  the  said  judgment  was  afterwards,  on  the 

of ,  in  the  year  of  our  Lord ,  removed  into  our  court 

at  Westminster,  by  virtue  of  an  order  of  our  said  court  at  Watm 

of ,  one  of  the  Justices  of  our  said  court  before  us  at  Westmini 

case  may  be"],  in  pursuance  of  the  statute,  in  that  case  made  and 
and  the  costs  attendant  upon  the  application  for  the  said  orda  \ 

the  said  removal  were  aftei-wards,  on  the day  of         »in  ti 

our  Lord ,  taxed  and  allowed  by  our  said  court,  before  us 

minster,  at  the  sum  of  £ .     And  afterwards  tht  said  A,  B, 

our  said  court  before  us  at  Westminster,  and,  according  to  the  fa 
statute  in  such  case  made  and  provided,  chose  to  be  delivered  i 
the  goods  and  chattels  of  the  said  C.  2>.  in  your  bailiwick,  excep 
and  beasts  of  the  plough ;  and  also  all  such  lands,  tenements, 
tithes,  rents,  and  hereditaments,  including  lands  and  herediti 
copyhold  or  customary  tenure  in  your  bailiwick,  as  the  said  C,  * 
person  in  trust  for  him,  was  seised  or  possessed  of,  on  the  said  ^ 

in  the year  of  our  Lord  —  aforesaid  (a) ,  or  at 

afterwards,  or  over  wliich  the  said  C.  D.,  on  the  said  —  day  of 
or  at  any  time  afterwards  had  any  disposing  power  which  I 
without  the  assent  of  any  other  person,  exercise  for  his  own  benef 


(a)  The  day  on  which  the  costs  of  removing  the  judgment  we; 
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No.  III. 

VK<r«OMi,  by  the  grace  of  God,  of  tlie  United  Kingdom  of  Great  ^ynt  of  elegit 

and  Ireland,  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of i    th    C  urt  of 

Whereas,  lately  in  our  Court  before  us  at  Westminster,  by  a  q.  u.  for  pay- 

rale  or  the  said  court,  entitled,  &c.  [at  the  case  may  fe]  the  sum  of  £ ment  of  money 

t>y  the  said  oourt,  ordered  to  be  paid  by  CD,  to  A.  B.,  together 


^"vh.  tlie  costs  of  the  said  rule,  which  said  costs  were  afterwards,  oh  the 
*""— '  day  of  ,  taxed  and  allowed  by  our  said  Court  at  the  sum  of 
*— — — .  And  afterwards,  the  said  A,  B,  came  into  our  said  Court  before 
^  And  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
^*^^9  chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said 
"•  '2>.  in  your  bailiwick,  except  his  oxen  and  beasts  of  tlie  plough ;  and 
^'o  iUJ  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
^'cliBding  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in 
V*a9  bailiwick,  as  the  said  C,  2).,  or  any  one  in  trust  for  him,  was  seised 

^  poaaessed  of  on  the day  of in  the  year  of  our  Lord (a), 

^  at  any  time  afterwards,  or  over  which  the  said  C.  i>.,  on  the  said 

«»yof  — _(oj,  or  at  any  time  afterwards,  had  any  disposiug  power  which 
^  eighty  without  the  assent  of  any  other  person,  exercise  for  his  own 
"^''^t,  to  bold  to  him  the  said  goods  and  chattels  as  Iiis  proper  goods  and 
^•■^tels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
***"litiments  respectively,  according  to  the  nature  and  tenure  thereof,  to 

■iiD  and  to  his  assigns,  until  the  said  two  several  sums  of  £ and 

*"■      ->  together  with  interest  upon  the  said  two  several  sums  of  £ 

**^  £        i  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the 

***— —  day  of (a),  shall  have  been  levied.    Therefore  we  command 

T^i  that  without  delay,  you  cause  to  be  delivered  to  the  said  A.  JB.,  by  a 

'••■otiable  price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D,  In 

y^  bailiwick,  excefff  his  oxen  and  beasts  of  the  plough;  and  also  all 

*•»  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including 

■™  »nd  hereditaments  of  copyhold  or  customary  tenure,  in  your  baili- 

•**>  as  the  said  C,  D,,  or  any  person  in  trust  for  him,  was  s(:iscd  or  pos- 

*"*"  of  on  the  said day  of (6),  or  at  any  time  afterwards,  or 

•'•'^^hich  the  said  C.  D.,  on  the  said day  of (6),  or  at  any  time 

^•"^wds  had  any  disposing  power  which  he  might,  without  the  assent 

■'pother  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and 

^*^«  to  the  said  A,  B.  as  his  proper  goods  and  chattels ;  and  also  to 


fA\  ^^  ^"  which  the  costs  of  the  rule  were  taxed. 

,    ^  -The  day  on  which  the  costs  of  the  rule  were  taxed  ;  or  in  case  that 
iotbr^*^  prior  to  the  1st  of  October  1838,  say  from  the  1st  day  of  October, 
^y^mrof  our  Lord  1838. 
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1839.  **"  *^*®  ■"""  ^^^  ®^         » in  the  year  of  our  Lord  — ,  taxed  and  allows 

_^^__  in  our  said  court  before  us  at  Westmiruter  at  the  sum  of  £         ,  and 

wards  the  said  A,  B.  came  into  our  said  court  before  us  at  Wettminst—^ 
and,  according  to  the  form  of  the  statute  in  such  case  made  and  proridi 
chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said  C. 
in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough ;  and  also 
such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  indud — 
lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your 
wick  as  the  said  C.  D,  or  any  person  in  trust  for  him,  was  seised  or 

sessed  of,  on  the  said day  of ,  in  the  year  of  our  Lord  ^^ 

or  at  any  time  afterwards,  or  oyer  which  the  said  C.  D.  on  the  said 

day  of (a),  or  at  any  time  afterwards,  had  any  disposing  power  w  Y^xcA 

he  might,  without  the  assent  of  any  other  person  exercise  for  his    «>  wn 
benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods* 
chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents, 
hereditaments  respectively,  according  to  the  nature  and  tenure  thereof^    Co 
him  and  to  his  assigns,  until  the  said  two  several  sums  of  £  moci 

£ ,  together  with  interest  on  the  said  two  several  sums  of  £  mxno. 

£  ,  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the  •«-*» 
—  day  of  —  (o),  shall  have  been  levied.  Therefore  we  comxnmx»»" 
you,  that  without  delay,  you  cause  to  be  delivered  to  the  said  A.  B,  by  *■ 


reasonable  price  and  extent,  all  the  goods  and  chattels  of  the  said  C-  J-^» 
in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  •>•* 
such  lands,  tenements,  rectories,  titlies,  rents,  and  hereditaments,  incliicLi"*^ 
lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your 
wick  as  the  said  C.  D,  or  any  one  in  trust  for  him,  was  seised  or 

scssed  of,  on  tlie  said day  of (a),  or  at  any  time  afterwards^ 

over  which  the  said  C.  D,  on  the  — —  day  of—  {a),  or  at  any  time 

wards  had  any  disposing  power  which  he  might,  without  the  assent     ^^ 

any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  "  *^ 


chattels  to  tlie  said  A,  B.  as  his  proper  goods  and  chattels,  and 
hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditan*^^ 
respectively,  according  to  tlie  nature  and  tenure  thereof,  to  him 

his  assigns,  until  the  said  two  several  sums  of  £ and  £ 

gether  with  interest  as  aforesaid,  shall  have  been  levied,  and  in 
manner  you  shall  have  executed  this  our  writ  make  appear  to  us  at 
minstcTf  immediately  after  the  execution  thereof,  under  your  seal  an^ 
seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  ap| 
ment,  and  have  you  there  then  this  writ. 

Witness,  'Thomas  Lord  Denman,  at  We^minster^  the  day  of 

in  the  year  of  our  Lord  ■-■  , 

(a)  The  day  on  which  the  costs  of  removuig  the  rule  of  the  in 
court  into  the  Court  of  Q.  B.  were  taxed. 


:^» 
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to  lsi<n  the  said  goods  and  chattels,  as  his  proper  goods  and  chattels,  and  1839* 

to   l^^^ld  the  said  lands,  tenements,  rectories,  tithes,  rents,  and   heredita-  «___ 

tnen^^^  respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and 

to  l&is  assigns,  until  the  damages  aforesaid  and  the  said  costs  so  taxed  and 

allovrcd  by  our  said  court  before  us  at  ire^minstcr  as  aforesaid,  together 

^tla     interest  upon  the  said  two  several  sums  of  £  and  £         ,  at 

the  rjale  of  four  pounds  per  centum  per  annum,  from  the  —  day  of 

aforesaid  (a),  shall  have  been  levied.  Therefore  we  commaud  you,  that 
without  dehiy  you  cause  to  be  delivered  to  the  said  A.  27.,  by  a  reasonable 
price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  J),,  in  your 
bsiliwick^  except  his  oxen  and  beasts  of  the  plough ;  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your  baili- 
wick, as   the  said  C  D,,  or  any  one  in  trust  for  him,  was  seised,  or  pos- 

twaed  oF,  on  the  said  day  of (a),  or  at  any  time  afterwards  or 

orer  whichjthe  said  C.  D.,  on  the  said  day  of (a),  or  at  any  time 

afterwards  had  any  disposing  power,  which  he  might,  without  the  assent 

of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods 

and  chattels  to  the  said  ji,  B,  as  his  proper  goods  and  chattels ;  and  also 

to  hold    the  said  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 

™™**  '^spectively,  according  to  the  nature  and  tenure  thereof,  to  him  and 

to  his  assigns,  until  the  damages  aforesaid,  and  the  said  costs  so  taxed 

■^  •Uowed  by  our  said  court  before  us  at  JFestmin^er  as  aforesaid,  and 

'^''^^  as  aforesaid,  shall  have  been  levied.     And  in  what  manner  you 

*°^^  bave  executed  this  our  writ  make  appear  to  us  at  Westminster  im- 

°**^*iely  after  the  execution  thereof,  under  your  seal,  and  the  seals  of 

^°^  ^y  whose  oath  you  shall  make  the  said  extent  and  appraisement, 

«nd  have  there  then  this  writ. 

"^  ^^ess,  Thomas  Lord  Denman,  at  Westminster^  the  — ^  day  of  — , 
m  the  year  of  our  Lord 


.  No.  V. 

'  '  ^CToRiA,  &c.   to  the  sheriff  of ,  greeting.     Whereas  lately  in    Writ  of  elegit 

l«*rt  the  style  of  the  court^,  by  a  rule  of  the  said  court  entiUed,  &c.  [as   °"  *"  ^^^l  ^^^ 
fkg.  ^     -^  -" ,   -^  . ,  ,      ,      ••       payment  of 

"^"^^p  may  he'\  the  sum  of  £  were  by  the  said  court  ordered  to  be    money  made 

^  **y  C.  2).  to  ^  27.,  and  whereas  the  said  rule  was  afterwards,  on  the    in  an  inferior 

■""^<iay  of ,  in  the  year  of  our  Lord— ^,  removed  into  our  court    co***^  a^^  >*- 

before    "^  »  '  '  ^  moved  into  the 

^*  Us  at  JFestminster,  by  virtue  of  an  order  of  our  said  court  before  us    Court  of  Q.  B. 

at  1^  ^^ 

^^nUnster,  [or  of  ,  one  of  the  Justices  of  our  said  court  before 

"'^  ^^'e^minstevf  as  the  case  may  be^y  in  pursuance  of  the  statute  in  that 

^^  Qiade  and  provided,  and  the  costs  attendant  upon  the  application  for 

thesa*-i 

^'^  last-mentioned  order,  and,  upon  the  said  removal,  were  afterwards, 

^^^    Ihe  day  on  which  the  costs  of  removing  the  judgment  were  taxed. 

BB  2 
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1839  lands  and  hereditaments  of  copyhold    or  customary  tenure   in  y 

^^_____  bailiwick,  as  the  said  C.  D.  or  any  person  in  trust  for  him  was 

possessed  of,  on  the  said day  of (a),  or  at  any  time  a: 

or  over  which  the  said  C.  D,  on  the  said  —  day  of  —  (a),  or  at 
time  afterwards  had  any  disposing  power  which  he  might  without 
assent  of  any  other  person  exercise  for  his  own  benefit  to  hold  the 
goods  and  chattels  to  the  said  A.  B,t  as  his  proper  goods  and 
and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents, 
hereditaments  respectively,  according  to  the  nature  and  tenure  tfaereop^ 
him  and  to  his  assigns,  until  the  said  three  several  sums  of  £        >       4 

£ ,  and  £ ,  together  with  interest  as  aforesaid  shall  have 

levied,  and  in  what  manner  you  shall  have  executed  this  our  writ, 
appear  to  us  at  Westminster  immediately  after  the  execution  thereof,  la 
your  seal  and  the  seals  of  those  by  whose  oath  you  shall  make  the 
extent  and  appraisement,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Wettminsterf  the  — —  day  of  <* 
in  the  year  of  our  Lord  — . 


to 


No.  VII. 


Writ  offeri 
facicu  on  a 
judgment  in 
the  Court  of 
Q.  B.,  in  an 
action  of  as- 
sumpsit. 


Victoria,  by  the  Gface  of  God  of  the  United  Kingdom  of  Oreai 

Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of *" 

greeting.     We  command  you  that  of  the  goods  and  chattels  of  C  J^»  **^ 
your  baliwick  you  cause  to  be  made  £ which  A»  B,  lately  in  oix' 


ia 


of 


court  before  us  at   Westminster  recovered  ^against  him  for  his 

which  he  had  sustained,  as  well  on  occasion  of  the  not  performing 

promises  and  undertakings,  then  lately  made  by  the  said  C  D.  to  tb^ 

A.  B,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 

pended,  whereof  the  said  C.  D.  is  convicted,  as  appears  to  us  of 

together  with  interest  upon  the  said  sum  of  £        ,  at  the  rate  of  »*'     ^ 

pounds  per  centum  per  annum,  from  the  — ^—  day  of—,  in  the  y* 

our  Lord (a),  on  which  day  the  judgment  aforesaid  was  entered 

and  have  that  money  with  such  interest  as  aforesaid,  before  us  at  ^ 
minster,  immediately  after  the  execution  hereof,  to  be  rendered  to  the 
A.  B,  for  his  damages  and  interest  as  aforesaid,  and  that  you  do  all 
things  as  by  the  statute  passed  in  the  second  year  of  our  reign,  jd^ 
authorised  and  required  to  do  in  this  behalf,  and  in  what  manner  you 


la 


1 


(a)  The  day  on  which  the  costs  of  removing  the  rule  of  the  i 

court  into  the  Court  of  Q.  B.  were  taxed. 

(a)  The  day  on  which  the  judgment  was  entered  up ;  or  if  en 

prior  to  the  1st  of  October  1838,  say  from  tlie  istday  of  October,  i<^ 

year  of  our  Lord  1838,  omitting  tlic  words  on  which  day  the  judgo^' 

aforesaid  was  entered  up. 


It 
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1839. 


No.  VI. 


ORiA,  by  the  grace  of  God,  of  the  United  Kingdom,  of  Great  Writ  of  elegit 

in  and  Ireland,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of on  a  rule  for 

•tiing.     Whereas  lately  in  [insert  the  style  of  the  court"],  by  a  rule  of  ^joLg,,  ^qJ 

Jhe   said  court,  entitled,  &c.   [as  the  case  may  6e],  the  sum  of  £        ,  was  costs  made  in 

by  tJtxe  said  court  ordered  to  be  paid  by  C.  I),  to  A.  B.  together  with  the  an  inferior 

court  and  re- 
cosCs  of  the  said  rule,  which  said  costs  were  afterwards,  on  the day  ^^yg^  \^^ 

of  ■  — f  in  the  year  of  our  Lord ,  taxed  and  allowed  by  the  said    Q.  B. 

court,  at  the  sum  of  £ ,  and  whereas  the  said  rule  was  afterwards,  on 

tl»e day  of ,  in  the  year  of  our  Lord ,  removed  into  our 

court   before  us  at  JFestminster,  by  virtue  of  an  order  of  our  said  court 

"^ore  lis  at  Jfestminster  [or  of  ,  one  oftlie  Justices  of  our  said 

*^^    h^Qire  us  at  WeUminster,' as  the  case  may  be"],  in  pursuance  of  the 

'^'^te  in  that  case  made  and  provided,  and  the  costs  and  charges  attendant 

^pon  tlic  application  for  the  said  last-mentioned  order,  and  upon  the  said 

i«noval,  were  afterwards  on  the day  of ,  in  the  year  of  our 

*^^^ ,  taxed  and  allowed  in  our  said  court  before  us  at  the  sum  of 

*  »  and  afterwards  the  said  A,  B,  came  into  our  said  court  before  us 

at  '^cst  tninslery  and  according  to  the  form  of  the  statute  in  such  case  made 

'"**  Provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels  of 

Said  C  i>.  in  your  bailiwicic,  except  his  oxen  and  beasts  of  the  plough, 

■°<*  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 

^^   of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said 

*  '*^'  >  or  any  person  in  trust  for  him  was  seised  or  possessed  of  on  the 

**  •"         day  of (a),  or  at  any  time  afterwards,  or  over  which  the 

**  C'.  2),  on  the  said  ^—  day  of  —  (a),  or  at  any  time  afterwards 

^^  any  disposing  power  which  he  might,  without  the  assent  of  any  other 

*^*"n  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and 

^'^^^^Is  as  bis  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tene- 

^'^^  rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to 

^^  i^ture  and  tenure  thereof,  to  him  and  to  his  assigns  until  tlic  said 

^**®  Several  sums  of  £ and  £ ,  and  £        ,  together  with  in- 

^***^    upon   the  said  three  several   sums  of  £ ,  and  £ ,  and 

)  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the  said 

<iay  of (a),  shall  have  been  levied.     Therefore  we  command  * 

^     *^at  without  delay  you  cause  to  be  delivered  to  the  said  A,  B.  by  a 

^^''^'^^ble  price  and  extent,  all  the  goods  and  chattels  of  the  said  C,  D, 

^^^-^T  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 


'^nds,  tenements,  rectories,  titlies,  rents,  and  hereditaments  including 

V*^  J      The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior 
^^^  into  the  Court  of  Q.  B.  were  taxed. 
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<Bamt  Cerm, 


IK   THB 


SECOND    YEAR   OF   THE    REIGN   OF    VICTORIA —     * 


The  Judges  who  sat  in  Banc  during  this  Term  wei 

TiNDAL  C.  J.  COLTMAN  J. 

BOSANQUET  J.  ErSKINE  J. 


AprU  15. 

An  attorney 
le-admitted 
in  the  Court 
of  Queen's 
Bench,  is  by 
such  re- 
admission 
entitled  under 
1  &  2  Viet. 
C.45.  toprac. 
tise  in  the 
other  courts. 


Ex  parte  Thompson. 

TLfJRTIN  moved  to  readmit  in  this  Court  an  at-' 
torney  who  last  term  had  been  readmitted  in  tbe 
Court  of  Queen's   Bench.     The  statute   1   &  2  Vict, 
c.  45.  5. 3.9  which  enacts  that  attornies  admitted  in  one 
Court  shall  be  thereby  entitled  to  practice  in  the  others, 
had  been  thought,  by  the  officer,  not  to  apply  to  a  case 
of  readmissioD. 

Sed  pet*  curiam.  If  he  is  readmitted  in  the  Queen's 
Bench,  he  is  admitted  in  the  Queen's  Bench,  and  then 
he  may  practice  here.  The  application  is  unneces- 
sary. 
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— ,  in  the year  of  our  Lord  (a) ;  and  that  you  hare  that  183D. 

,  with  such  interest  as  aforesaid,  before  us  at  Westmintter,  imme-  _^. 

after  the  execution  hereof,  to  be  rendered  to  the  said  A»  B,  for 
lages  aforesaid,  and  for  costs  and  interest  as  aforesaid :  and  that 

all  such  things  as  by  the  btatute^  passed  in  the  second  year  of  ojr 
f  ou  arc  required  and  authorised  to  do  in  tliis  behalf.  And  in  what 
r  you  shall  have  executed  this  our  writ  make  appear  to  us  at  IVest- 
*,  immediately  after  the  execution  thereof,  and  hare  there  then  this 

less,  Thomai  Lord  Denman,  at  Wegt minster,  on  the  ^—  day  of 
in  the  year  of  our  Lord  — — . 


No.  XL 

roRiA,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great   Writ  ofjicri 
*  and  Ireland,  Queen,  Defender  of  the  Faith)  we  command  you  ficias  on  an 
'  the  goods  and  chattels  of  C  />.  in  your  bailiwick,  you  cause  to  be   ^j.,,^  ^f  niuney 
<!" ,  which  lately  in  [insert  the  style  of  the  cowrf],  by  a  rule  of  made  in  an 

xl  court,  entitled,  &c.  Us  the  case  may  be\  were  by  the  said  court   inferior  court, 

,      ,         . ,  -'J  jjj^j  removeil 

cl  to  be  paid  by  the  said  C.  Z>.  to  J.  B.,  and  which  rule  was  aftcT-    -^^^^  jIj^,  Court 

.  on  the day  of ,  in  the  year  of  our  Lord ,  removed   of  Q.  B. 

Ur  court  before  us  at  irestminster,  by  virtue  of  an  order  of  our  said 

Liefore  us  at  Westminster  [or  of  ,  one  of  the  Justices  of 

id  court  befbre  us  at  ff'estminsterf  as  the  case  may  be],  in  pursuance 

statute  in  that  case  made  and  provided ;  and  the  costs  attendant 
tlic  application  for  the  said  last-mentioned  order,  and,  upon  the  said 

9\,  were,  on  the day  of  ^—  in  the  year  of  our  Lord  — , 

and  allowed  by  our  said  court  before  us  at  Westminster,  at  tlie  sum 

•     And  we  further  command  you,  that  of  the  said  goods  and 

Is  of  the  said  C.  J),  in  your  bailiwick,  you  further  cause  to  be  made 

id  sum  of  J^ (ft),  together  with  interest  on  the  said  two  several 

•of  £  and  £ ,  at  the  rate  of  £^  per  centum  per  annum, 

tlie  said day  of (c),  and  that  you  have  that  money,  witli 

nterest  as  aforesaid,  before  us  at  Westminster^  immediately  after  the 
tion  thereof,  to  be  rendered  to  the  said  A»  B.  for  the  said  monies  by 
id  rule  first  above  mentioned,  ordered  to  be  paid  by  the  said  C.  D. 

Tlic  day  on  which  the  costs  of  removal  were  taxed. 

The  costs  of  removing  the  rule  of  the  inferior  court  into  the 
%  of  Q.  B. 

I  The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior 
into  the  Court  of  Q.  B.  were  taxed. 
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18S9.  ^  ^®  ^^  '^'  ^'*  ""^  '^'  '^^'^  ^^^  intercft  as  aforetaid;  and  that  yoa 
^____  do  all  such  things  as  by  the  statute  passed  in  the  second  yesr  of  our 
i^gn»  you  <u«  authorised  and  required  to  do  in  this  behal£  Andinwhst 
manner  you  shall  have  executed  tliis  our  writ,  make  appear  to  us  st  WeU' 
minster  inunediately  after  the  execution  thereof,  and  hare  there  then  thii 
writ. 

Witness,   Thomas  Lord  Denmatit  at  Westminster,  on  the dsjoC 

in  the  year  of  our  Lord 


No.  XII. 

Writ  of  Jieri  Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Grcti 

A^  ?"  ^^  ^"^'^^^  ^^  /refanrf,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of  — — 

ment  of  money  g'^c^"?-     W®  command  you  that  of  the  goods  and  chattels  of  C.  D.    ■ 

and  costs  made    your  bailiwick  you  cause  to  be  made  £ ,  which  lately  in  [insert  ^ 

in  an  inferior  ^^^  ^^^^  ^^^^j^  j,y  a  rule  of  the  said  court,  entitled,  &c.  [wrt^c**^ 

moved  into  the    '"^'^y  ^1  ^^'^  ^^  ^^  *^^  court  ordered  to  be  paid  by  the  said  C.  2).     "• 

Court  of  Q.  B.    A,B.  and  also  £ for  the  costs  of  the  said  rule  by  the  said  court  al  ■* 

ordered  to  be  paid  by  the  said  C  2>.  to  the  said  A,  B.,  which  said 
was  afterwards,  on  the  —  day  of  — -,  in  the  year  of  our  Lord 
removed  into  our  court  before  us  at  WeUminster,  by  an  order  of  our  M^- 

court  before  us  at  Westminster,  [or   of »  one  of  the  Justices 

our  said  court  before  us  at  Westminster,  as  the  case  may  be"]  in  pursuav-  * 
of  the  statute  in  such  case  made  and  provided,  and  the  costs  attends.^ 
upon  the  application  for  the  said  last-mentioned  order,  and  upon  the  au- 

removal  were,  on  tlie day  of         ,  in  the  year  of  our  Lord 

taxed  and  allowed  by  our  said  court  before  us  at  Westminster  at  the 

of  £ ,  and  we  further  command  you  that  of  the  said  goods 

chattels  of  the  said  C.  2>.  in  your  bailiwick  you  further  cause  to  be 

the  said  sum  of  £         (a),  together  with  the  interest  on  the  said  thr^ 

several  sums  of  £ ,  and  £ ^  and  £ ,  at  the  rate  of  four  poun^ 

per  centum  per  annum,  from  the  said  day  of  — ,  in  the  year  of  oi — 

Lord  —  (6),  and  that  you  have  that  money,  vrith  such  interest  as  afon^ 
said,  before  us  at  Westminster  immediately  after  the  execution  hereof 
.to  be  rendered  to  tlic  said  A,  B.  for  the  monies  by  the  said  ru^ 
first  above  mentioned  ordered  to  be  paid  by  the  said  C  2).  to  the  ai^ 
A,  B,  and  for  costs  and  interest  as  aforesaid,  and  that  you  do  all  auc^ 
things  as  by  the  statute  passed  in  the  second  year  of  our  reign  you  ar^ 
authorised  and  required  to  do  in  this  behalf,  and  in  what  manner  you  ahaS 

(a)  The  costs  of  removing  the  rule  from  the  inferior  court  into  th- 
Court  of  Q.  B. 

(b)  The  day  on  which  the  costs  of  removing  the  rule  from  the  inferior 
court  into  the  Court  of  Q.  B.  were  taxed. 
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^y  oF  — — ,  in  the year  of  our  Lord  (a) ;  and  that  you  hare  that  1839. 

moneys  with  such  interest  as  aforesaid,  before  us  at  Westminster,  imme-  _^. 

diAtely  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B,  for 

bin  damages  aforesaid,  and  for  costs  and  interest  as  aforesaid :  and  that 

you  3/0  all  such  things  as  by  the  statute,  passed  in  the  second  yefur  of  our 

reign,  you  arc  required  and  authorised  to  do  in  this  behalf.     And  in  what 

manner  you  shall  have  executed  this  our  writ  make  appear  to  us  at  IKest' 

^^inst^r,  immediately  af^er  the  execution  thereof,  and  have  there  then  this 

writ.  t 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on  the  —  day  of 
— — »  in  the  year  of  our  Lord  — — . 


No.  XL 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great   Writ  of /m 
Britain  and  Ireland,  Queen,  Defender  of  the  Faitli',  we  command  you  fichs  on  an 
that  of  the  goods  and  chattels  of  C.  -D*  in  your  bailiwick,  you  cause  to  be   _gjj.  q{  nioney 

"*"®  ^ ,  which  lately  in  [insert  the  style  of  the  cmirt],  by  a  rule  of  made  in  an 

^  «aid    court,  entitled,  &c.  {as  the  case  may  be],  were  by  the  said  court   inferior  court, 
"'^^ed  to  be  paid  by  the  said  C.  D.  to  J,  B,,  and  which  rule  was  after-    ""^^  j},^.  Q^xixi 

'^'^^^^  on  the day  of ,  in  tlie  year  of  our  Lord  — — ,  removed   of  Q.  B. 

intn 

our  court  before  us  at  Westminster,  by  virtue  of  an  order  of  our  said 

fourt  before  us  at  Westminster  [or  of  ,  one  of  the  Justices  of 

**^  *otrf  court  before  us  at  Westminster,  as  the  case  may  be],  in  pursuance 

^^  statute  in  that  case  made  and  provided ;  and  the  costs  attendant 

^*9^n  the  application  for  the  said  last-mentioned  order,  and,  upon  the  said 

'''*^^1,  were,  on  the day  of in  the  year  of  our  Lord , 

^  and  allowed  by  our  said  court  before  us  at  Westminster,  at  tlie  sum 

*  •     And  we  further  command  you,  that  of  the  said  goods  and 

^^*^'a  of  the  said  C.  D.  in  your  bailiwick,  you  further  cause  to  be  made 

■aid  sum  of  £ {b),  togetlier  with  interest  on  the  said  two  several 

^  of  £  and  £        ,  at  the  rate  of  £^  per  centum  per  annum, 

"^  *lte  said  day  of  (c),  and  that  you  have  that  money,  with 

^  interest  as  aforesaid,  before  us  at  Westminster,  immediately  after  the 

^^cn  tliereof,  to  be  rendered  to  the  said  A,  B.  for  the  said  monies  by 

'^^l  rule  first  above  mentioned,  ordered  to  be  paid  by  the  said  C,  D, 

\ay    -j^^^  ^^y  ^^  which  the  costs  of  removal  were  taxed. 
^^  ^      The  costs  of  removing  the  rule  of  the  inferior  court  into  the 
^^^  of  Q.  B. 

vO     Tlie  day  on  which  the  costs  of  removing  the  rule  of  the  inferior 
^^'^  i^nto  the  Court  of  Q.  li.  were  taxed. 
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this  our  writ  make  appear  to  us  at  Westmintter  immediatelj 
ition  thereof,  and  have  there  then  this  writ. 
'homas  Lord  Denmark  at  IVettmintterf  on  the  ■        day  of 
ear  of  our  Lord . 
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DSNMAN. 

N.   C.   TiKDAL. 

AaiNoxR. 
J.  LrrrucDALK. 
J.  Vaughak. 
J.  PAaxx. 

J.  B.  BOSAKQUR. 


£.  M.  Aldkesom, 
J.  Pattksok. 
J.  Guairzr. 
J.  Williams. 
J.  T.  CoLxaiDOK. 

T.  COLIMAN. 
T.  EUKINX. 


END   OF   HILARY   VACATION. 
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SECOND    YEAR   OF   THE    REIGN   OF    VICTOBIi 


The  Judges  who  sat  in  Banc  during  this  Term  we 

TiNDAL  C.  J,  COLTMAN  J. 

BOSANQUET  J.  ErSKINE  J. 


AprUU. 

An  attorney 
le-admitted 
in  the  Court 
of  Queen's 
Bench,  is  by 
such  re- 
admission 
entitled  under 
1  &  2  Viet. 
C.45.  to  prac- 
tise in  the 
other  courts. 


Ex  parte  Thompson. 

TLfARTIN  moved  to  readmit  in  this  Court  an 
torney  who  last  term  had  been  readmitted  in 
Court  of  Queen's   Bench.     The  statute   1   &  2 
c.  4f5.  5. 3.9  which  enacts  that  attornies  admitted  in 
Court  shall  be  thereby  entitled  to  practice  in  the  oth 
had  been  thought,  by  the  officer,  not  to  apply  to  a 
of  readmission. 


Sed  per  curiam.     If  he  is  readmitted  in  the  Qu 
Bench,  he  is  admitted  in  the  Queen's  Bench,  and  tz^ 
he  may  practice  here.     The  application  is  unne- 
sary. 


's 
en 
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I8S9. 


Ward  v.  Suffield.  Apruzo. 

[£  declaration  stated  that  the  PlaintifF  was  about  Defendant^  as 
■^0  employ  an  agent  for  the  sale  of  turpentine  and  "^^'^'y  ^^^  ^^> 
in  other  property,  and  that  in  consideration  the  ceived  and 
Plaix:^  tiff  would  employ  one  Henry  New  as  his  agent  to  promised  to 
:t  his  debts,  the  Defendant  undertook  and  pro-  ?!L*°f    u-  v. 
the  Plaintiff  to  be  responsible  to  him  for  all  sums  he  was  in- 
of   w^oney  which  New  might  receive  as  the  Plaintiff's  f^™«^  ^^ 
^en^  not  exceeding  the  sum  of  250/.  Breach,  that  New  ^^  hyN.,  and 
"*d  not  pay  over  what  he  had  received.  reftising  to 

The  Defendant  pleaded,   first,  non  assumpsit;    se-  Sf^^^ll^^'/^ 
^^'idly,  that  NeWi  during  his  employment  as  agent,  had  actionbrought 
^^t  ireceived  as  such  agent  the  money  which  the  decla-  «gwn«t  him 
*^tion  alleged  him  to  have  received  on  account  of  the  ^^e  empbyer 
^aiiitiff;  and,  thirdly,  that  New  did  account  modo  et  of  N,,  Held, 

JoKfnd.  **^  without 

J.  calling  N, 

A.t  the  trial,  after  the  Defendant's  signature  to  the  Plaintiff 

8***ranty  had  been  proved,  and  that  a  Mr.  Bradley  was  might  prove 
***o  a  surety  for  NeWj  the  Plaintiff  gave  in  evidence  the  Jy^^  produced 
folloiPiriDg  letter  from  his  attorney  to  the  Defendant:  —     a  duplicate, 

**  On  the  other    side   you   have   accounts   between  ^»'^**^«» 
Ur  J         1       t      1  "*®  account 

'^ar'4i  and  NeWj  as  agreed  to  by  the  latter,  by  which  a  jv.  had  gone 

**^J^xice  of  183/.  95.  2 A  is  due  to  Mr.  Ward,  with  some  oyer,  and  that 
""S^t:  deductions  for  postage,  &c.     November  8.  1837."    ^^  correct.* 
T'he  Defendant's  answer  was, 

**  In   reply  to   yours   of  this   morning,    I   have   to 

^^m  you  that   I   have  sent  by  this  evening's  post 

^'radley  for  his  share,  which,  when   I  have  received, 

^Hl  remit,  with  mine,  to  Mr.  WardJ* 

T^e  Defendant  declining  to  produce  the  account  sent 

^im,  a  witness  named  Lang  then  proved  that  he  and 

c  c  2 
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18S9.       N&m  together  had  gone  over  an  account,  and  that  K 
— —       admitted  it  was  correct 

Vabd  Another  witness  identified  the  account  which  Ni 

SvFFULD.    had  gone  over  as  a  duplicate  of  that  sent  to  the  IW> 
fendant 

On  the  part  of  the  Defendant  it  was  objected^ 
New  being  alive,  the  declaration  made  by  him  to  L 
was  not  admissible  in  evidence.     New  himself  ought 
have  been  called. 

Gumey  B.,  however,  before  whom  the  cause  ^^  a 
tried,  admitted  the  testimony  of  Langy  and  left  it  to  "^b-.T^iie 
jury  to  say,  whether  the  paper  produced  by  him 
the  account  agreed  to  by  New.  A  verdict  was  foia 
for  the  Plaintiff,  which 

IL  V.  Richards  moved  to  set  aside^  on  the  groui 
that  the  evidence  of  Neixfs  declaration  ought  to  ha-'^^e 
been  rejected.  In  Goss  v.  Watlington  (a)  and  Whittu^^^sk 
V.  Giffbrd{b\  where  similar  evidence  was  rciceived,  t'Kie 
party  making  the  declaration  was  dead;  and  thoa^^^ 
without  New^s  declaration,  the  Plaintiff  here  might  bA**^e 
succeeded  on  the  Defepdant's  letter,  yet  as  the  Cou^rt 
could  not  ascertain  what  portion  of  the  proof  it  ^^'^^ 
that  determined  the  minds  of  the  jury,  they  would  gii.»  ^* 
a  new  trial  if  any  were  improperly  received :  Crease  ^• 
Batrett.  (c)  In  Doe  dem.  Teynham  v.  Tyler  (d),  •^ne 
rule  as  to  the  discretion  of  the  Court  on  this  head  ^^^^ 
laid  down  too  broadly. 

A  rule  nisi  having  been  granted, 

Talfourd  Serjt.  shewed  cause. 

The  evidence  was  admissible,  because  there  wa^       ^ 

m 

express  issue  on  Neixf^  accounting ;  and  his  declan*^^  ^^ 

(a)  SB.S^B.JIS.  (c)  ICr.M.SflLSlff' 

(6)  SB.Sf  C.  556.  (d)  6Bingh.  56l. 


S8S 
:  839. 
Ward 

V. 


'HE  declare:*^    r->i 

to  employ  l:  Tr- 
aill other  i^T-rrT- 
tntifF  would  ein:'.- 
ect  his  debts.  :::    . 
2d  the  Plainiif  : 
noney  which  Jv-    :>. 
nt,  not  exccrecL: ,    . 

not  pay  over  v.n. 
r'he   Defendan:   >.-=«. 
dlj*,  that  Ncsi.  Lt:::-  . 

received  as  sue:.  »2r. 
on  alleged  hixL  ;  ib 
mtiiF;  and,  tiiiro: 

^^t   the  trial,  siisr    .i^ 
Lx*anty  had  becD 
^  ^  surety  for  3^ 
^^ring  letter 
'  On  the  oiftBi 
and  JiTni^ 
of 
H^ded 


( 

f 
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.  it 
hut 
ro- 
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'•en 
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Ward 
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On  the  8th  of  November,  the  Defendant  receives 
letter  apprising  him  that  it  contains  the  account 
tween  Ward  Rud  Nem^  as  agreed  to  by  the  latter,  showi 
a  balance  of  183/.  95. 2d.  due  to  Ward.    The  Defen 
answers,  that  he  will  apply  to  his  co-surety  for  his  sha. 
and  remit  it,  together  with  his  own,  to  Ward. 
an  admission  by  the  Defendant  that  the  account  agr 
to  by  Nets)  was  fairly  stated  as  between  him  and 
Plaintiff.      It  then  became  necessary  for  the  Plai 
to  show  what  was  the  account  agreed  to  by  Nevo.    U| 
which  Lang  is  called  to  produce  an  account  which 
proves  was  agreed  to  by  New^  and  another  clerk,  pn^ 
that  a  duplicate  of  that  account  was  the  account  senC 
the  Defendant 

I  think,  therefore,  that  the  testimony  of  Lang  was  p^ 
perly  received,  and  that  this  rule  ought  to  be  discharj 


IS 


e 
iff 

n 

e 
es 
to 


BosANQUET  J.  I  am  also  of  opinion  that  this  evidi 
was  properly  received. 

The  Defendant,  by  his  letter  of  the  8th  of 
admits  that  he  is  liable  to  the  account  agreed  ta 
Nenoy  and  Lar^  is  called,  not  to  prove  declaratS 
made  by  Nenoy  but  that,  in  point  of  fact,  this  was 
account  agreed  to  by  him. 


.ce 


-by 

ns 
e 


CloLTMAN  J.     I  think  Lang  was  competent  to  si 
that  the  paper  he  produced  was  a  copy  of  that  sem 
the  Defendant;    but  I   doubt  whether  he  could 
allowed  to  state  that  Nem  agreed  to  that  paper. 


^)W 

to 
be 


Ersktne  J.     I  am  of  opinion  the  evidence  was 
perly  received.      The   Defendant  having  declined.  ^ 

produce  the  account  sent  to  him,  the  correctness      ^^ 
which,  as  agreed  to  by  Neoo^  he  had  admitted  in       ^'^ 
letter  of  the  8th  of  November,  secondary  evidence  of  ^^^ 
account  was  produced  by  Lang.     If  the  testimon3r    ^^ 
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'Ijong  had  been  left  to  the  jury,  as  proving  the  amount        18S9. 

greed  to.  by  New^  I  should  have  thought  there  might        

lave  been  ground  for  a  new  trial ;  but  the  question  was,        Warj> 
whether  the  account  produced  by  him  was  that  which     Suffield. 
he  Defendant  admitted  New  had  agreed  ta 
I  think  the  rule  should  be 

Discharged. 


Hannah  v.  Willis.  April  20. 


I 


N  this  action  on  a  bill  of  exchange  for  200/.,  the  The  sheriff 

Defendant  paid  into  the  hands  of  the  sheriff  200/.  having  paid 

ogether  with  10/.  for  costs.     The  time  for  putting  in  ^^^  ^^  ^ 

)ail  above  expired  on  the  5th  of  May  18379  when  the  him  by  De- 

wo  sums  of  200/.  and  10/.  were  paid  into  Court  by  the  f^°<^*°*  ®^  • 

'  "^  his  arrest  on 

iheriff 's  officer.    Upon  an  affidavit  of  those  sums  having  a  bill  of  ex- 

)een  paid  into  Court,  and  that  no  bail  above  had  been  change,  Plain- 

)ut  in,  the  Plaintiff,  on  the  6th  of  May,  obtained  a  rule  ^^^  ^^^  ^^_ 

o  show  cause  why  the  money  should  not  be  paid  over  solute  a  rule 

:o  him  pursuant  to  statute  43  G.  3.  c.  46.  s.  2.     On  the  ^  ^^^  *^  ^^^ 

,     ,  of  Court,  but 

evening  of  that  day,  the  Defendant  paid  in  the  further  did  not  enter 

lum  of  10/.  for  cost     to  abide  the  event  of  the  suit,  an  appearance 

^u  '^u   *u  1       J         'J  •         T'u         1  for  Defendant, 

ogether  with  the  sum  already  paid  m.      1  he  rule  was  ^  ^^e  of  De- 

nade  absolute ;  in  consequence  of  which  the  Plaintiff  fendant's  for 

ook  the  money  out  of  Court,  and  did  not  proceed  in  ^^^^^i'^g  ^J^f 
,         ,  11.  1  roonies  paid 

he  action,  though  a  declaration  was  demanded  by  the  into  Court  to 

[Defendant  on  the  5th  of  August.  he  deemed 

In  November  following,  the  Defendant  obtained  a  rule,  ^^ij  was  di^ 
ailing  on  the  Plaintiff  to  show  cause  why  the  several  charged.  In 
ums  of  200/.  and  10/.,  paid  over  to  the  Plaintiff,  and  ^^^^^^^^ 

was  there  any  mention  of  costs. 

A  year  afterwards  Defendant  obtained  a  rule  for  Plaintiff  to  deliver  up  the 
m11  of  exchange  on  payment  of  costs. 

Held,  that  Plaintiff  was  entitled  to  the  costs  of  the  latter  rule,  hut  not  of 
he  two  former. 

c  c  4 
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Hannah 

V, 

Willis. 


10/.  paid  into  Court  on  the  6th  of  May9  should  not 
deemed  equivalent  to  the  Defendant  having  put  in 
justified  bail  to  the  action  in  due  time.  This  r«^I^ 
was  discharged  (a).  But  neither  in  this  nor  the  piT^. 
ceding  rule  was  there  any  mention  of  costs. 

In  Michaelmas  term  last,  a  rule  was  obtained  calliog 
upon  the  Plaintiff  to  show  cause  why,  upon  payment 
of  costs,  he  should  not  deliver  up  the  bill  of  exchange. 
This  rule  after  cause  shewn  having  been  made  absoluC:«» 
the  Plaintiff,  on  taxation  of  costs,  claimed  SQL  as  tft^e 
costs  of  the  rules  of  May  and  November  1837,  besii^ 
the  costs  of  the  third  rule  of  Michaelmas  term  last 

The  Master  disallowed  the  costs  of  the  two  form-^^^ 
rules,  on  the  ground  that  the  cause  had  ended  wh^^^ 
the  money  was  taken  out  of  Court ;  and  because  in  tho^^^ 
rules  there  was  no  mention  of  costs  :  he  disallowed  tfc^^^ 
costs  of  the  third,  on  the  ground  that  the  Plaintiff  or'"^^^" 
not  to  have  retained  the  bill  of  exchange,  or  to  hai 
opposed  the  rule  for  delivering  it  up,  after  having  d^  -®" 
clined  to  proceed  with  the  action. 


Wilde  Serjt  obtained  a  rule  nisi  for  a  review  of 
taxation,  on  the  ground  that  the  third  rule,  having 
drawn  up  on  payment  of  costs,  the  Plaintiff  was  entidt-^'^ 
not  only  to  the  costs  of  that  rule,  but  the  costs  of  t^^-»^ 
action,  which  would  comprehend  the  costs  of  the  t^^S""^^ 
former  rules.  The  cause  could  not  be  considered  at  ^^^  ^ 
end  till  the  Plaintiff  delivered  up  the  bill  of  exchange**— — 


Bompas  Serjt,  and  Petersdorff' showed  cause. 

The  meaning  of  the  rule  of  Michaelmas  last  was,  tfc:^*^ 
the  Plaintiff  should  deliver  up  the  bill  on  the  paym^?^^ 
of  the  costs  of  that  rule,  if  any  were  justly  occasiorv^ 
by  it.     It  did  not  include  the  other  costs  of  the  cause: 
but  if  it  did,  the  cause  ended  when  the  Plaintiff  tooi 


(n)  See  4  New  Cases,  310. 
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ih^  latter  part  of  the  section  appears  to  contemplate  a 
m4=^e  by  which  the  Defendant  may  reduce  his  costs 
below  10/.)  bat  not  any  increase  of  them  on  behalf  of  the 
PlAintiff. 

I  think,  therefore,  that  the  ordinary  termination  of 
jud^ent  was  not  to  be  looked  for  in  this  cause,  and 
tli£i.t  the  cause  was  at  an  end  when  the  Plaintiff  took  the 
money  out  of  court. 

CosANQUET  J.  I  am  of  the  same  opinion.  The  rule 
for  delivering  up  the  bill  on  payment  of  costs,  meant  the 
costs  of  that  rule,  not  the  costs  of  antecedent  proceed- 
ings*     That  could  not  have  been  the  meaning  of  the 

Defendant,  nor  is  it  the  legal  result  of  the  terms  em- 
ploy«l. 

*]r*Iie  costs  on  the  other  rules  would  have  been  costs 
^^  the  cause  had  the  cause  been  subsisting :  but  when 
^^  IDefendant  was  desirous  of  going  on,  and  the  Plain- 
tiflT  ^refused,  he  cannot  be  allowed  to  treat  it  as  still 
coMiinuing. 


1899. 

Hannah 
Willis. 


LTMAN  J.  I  think  the  Plaintiff  is  entitled  only  to 
^^  oosts  of  the  rule  for  delivering  up  the  bill,  as  upon 
^^  interlocutory  order,  and  not  to  costs  as  upon  final 
i^gment 

^BSKiNE  J.  I  am  of  the  same  opinion.  The  effect 
^^  tlie  rule  which  was  drawn  up  on  payment  of  costs, 
^^  the  payment  of  the  costs  of  that  rule. 

The  Plaintiff  says  he  is  entitled  to  the  costs  of  the  other 
^^  rules,  because  nothing  having  been  said  about  costs 
^  those  rules,  the  costs  of  them  are  costs  in  the  cause.  But 
^"^  true  construction  of  the  statute  48  G.  3.  c.  46.  s.  2. 
^  that  the  Plaintiff  is  limited  to  the  10/.  unless  he  elects 
talce  steps  for  proceeding  in  the  action :  he  has 
^'^•tt^  to  do  so  here,  and  therefore  I  think  he  is  en- 


9. 


^;^i  t^^^  ^^  ';::f certainly  r^j;^  on  0.- ; 

of  *«  ^"^  because  c^^J,^  ^e  teno* 

those  t«^«^r^ts  Vtv<A«^'*  ^eB».  »» 

caose.  ^r-totoe,**^   tcVocu^®*  ^^ 

cannot  P^^J  Question.  ^  ^oOl.  ^^    .  y^  **^^  *, 

<^«^"^°'i^tnt-'^«'^"*     lt^snows»**'^;ei«\eP^        -f 
^e  ca«"\.„^.  but,  ^«     ,^^ftUon.  **1  ftOon-P**; 

♦  to  tVic  p**    .p    ^  iron*         fr»Tesa^^»  u  us  o^ 

<  deductio"^'  ^f  '^^J  costs  as  0^°^^,  „f  tbe  su*  •* 
^^^'^^      A  to  aosN'e^  tbe  ^  v,ev  ^y 

«t\on  ot  tn'=  I       Y\e  ^°^      .     «  con>P"®^ 


^ 
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le  latter  part  of  the  section  appears  to  contemplate  a 
iode  by  which  the  Defendant  may  redace  his  costs 
slow  1 0/.)  but  not  any  increase  of  them  on  behalf  of  the 
laintiff. 

I  think,  therefore,  that  the  ordinary  termination  of 
dj^iiient  was  not  to  be  looked  for  in  this  cause,  and 
at  the  cause  was  at  an  end  when  the  Plaintiff  took  the 
oney  out  of  court 


1899. 
Hannah 

V. 

Willis. 


BosANQUET  J.  I  am  of  the  same  opinion.  The  rule 
r  delivering  up  the  bill  on  payment  of  costs,  meant  the 
ists  of  that  rule,  not  the  costs  of  antecedent  proceed- 
gs.  That  could  not  have  been  the  meaning  of  the 
^fendant,  nor  is  it  the  legal  result  of  the  terms  em- 
ioyed. 

Xbe  costs  on  the  other  rules  would  have  been  costs 
i  the  cause  had  the  cause  been  subsisting :  but  when 
le  Defendant  was  desirous  of  going  on,  and  the  Plain- 
AT  refused,  he  cannot  be  allowed  to  treat  it  as  still 
>ntinuing. 


CoLTMAN  J.  I  think  the  Plaintiff  is  entitled  only  to 
16  costs  of  the  rule  for  delivering  up  the  bill,  as  upon 
n  interlocutory  order,  and  not  to  costs  as  upon  final 
idgment 

£r8Kin£  J.  I  am  of  the  same  opinion.  The  effect 
f  the  rule  which  was  drawn  up  on  payment  of  costs, 
^BS  the  payment  of  the  costs  of  that  rule. 

The  Plaintiff  says  he  is  entided  to  the  costs  of  the  other 
wo  rules,  because  nothing  having  been  said  about  costs 
1  those  rules,  the  costs  of  them  are  costs  in  the  cause.  But 
he  true  construction  of  the  statute  43  G.  3.  c.  46.  5.  2. 
I,  that  the  Plaintiff  is  limited  to  the  lOL  unless  he  elects 
o  take  steps  for  proceeding  in  the  action :  he  has 
)initted  to  do  so  here,  and  therefore  I  think  he  is  en- 
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1889.        G.  MooA/i  and  J.  Morrish^  devisees  in  trust  under  the 

will  of  G.  Miller^  of  the  one  part,  and  the  Plaintiff  of 

^^         the  other  part :  in  other  respects,  it  coincided  with  the 
Anokll.      agreement  set  out  in  the  declaration,  and  it  was  executed 
only  by  the  Plaintiff  and  the  Defendant. 

It  was  contended,  that  the  description  in  the  dedar- 
ation  was  a  fatal  variance,  which  the  judge  had  no  power 
to  amend  under  8  &  4  ^.  4.  c.  42.  5.  23,  inasmuch  as 
it  manifestly  appeared  that  the  Defendant  alone  had  no 
power  to  demise  the  premises  in  question. 

Vaughan  J,,  who  tried  the  cause,  was  of  that  opinioD^^ 
but  directed  a  verdict  for  500/..  with  leave  for  the 
fendant  to  move  to  enter  a  nonsuit  instead. 

Tal/burd  Seijt,  moved  accordingly  in  Easter 
1888,  and  also  to  arrest  the  judgment  or  reduce 
damages  to  l5.,  on  the  ground  that  the  stipulation 
the  payment  of  500/.  was  a  penalty,  and  not  an 
ment  for  liquidated  damages. 
A  rule  nisi  having  been  granted, 

Bompas  Serjt,  Erlcj  and  Dcrtdingf  now  shewed  caix 
As  the  agreement  was  executed  only  by  the  Defend^t- 
and  the  Plaintiff,  it  was  correctly  described  in  the 
claration  as  the  agreement  of  the  Defendant,  witho*^^ 
naming  his  co-trustees :  at  all  events,  as  the  Defend^-^^ 
could  not  have  been  misled,  the  judge  at  nisi  prius, 
the  Court,  might  amend  under  8  &  4  fK  4.  c.  4^  s. 

Then,  as  to  the  reduction  of  damages :  —  The  prL*^ 
ciple  to  be  collected  from  the  various  cases,  is,  that  wbct^^ 
parties  agree  for  liquidated  damages,  if  the  sum  agre^?" 
on  is  to  be  paid  on  the  failure  to  perform  a  single  a^^^ 
such  sum  may  be  exacted  as  liquidated  damages,  wl^^ 
ther  the  parties,  in  other  parts  of  the  agreement,  b^-'*^ 
used  the  word  penalty  or   not;   but  where   the   s*^® 


agreed  to  be  paid  as  liquidated  damages  is  to  be  p^*-^^ 
on  the  non-performance  of  several  acts  varying  ^ 
their  degrees  of  importance,  such   sum   is  to   be       ^^ 
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^med  io  the  nature  of  a  penalty,  subject  to  be  re-       1889. 

^uced  according  to  the  nature  of  the  act,  even  though       

^he  word  petiaUy  be  not  found  in  the  agreement     Here,         ^^ 

the   agreement  is    in  substance  for    the  performance      Amobll« 

o/a  single  specified  act,  the  granting  of  a  lease;  for  the 

pajrinent  of  the  expenses  by  the  grantee,  accompanies 

And  is  part  of  that  act :  the  case  therefore  is  not  to  be 

distinguished  from  ReiUy  v.  Jones  (a),  where  the  defend- 

Ai^t  agreed  to  take  an  assignment  of  the  plaintiiTs  house 

And  premises,  without  requiring  the  lessor's  title ;  that 

lie  MTould  give  2300/.  for  it,  and  also  the  amount  of  the 

8^K>cls,  fixtures,  and  efi*ects,  and  take  possession  of  the 

house  on  or  before  September  29th ;  the  plaintiff*  agreed 

to  give  up  possession  of  the  premises,  effects,  and  stock 

^y  tliat  day,  to  assign  licenses,  to  repair  or  allow  for  all 

^Ai3^aged  outside  windows,  and  to  clear  rent,  taxes,  and 

outgoings,  to  the  day  of  quitting  possession ;    the  ex- 

P^nses  of  the  agreement  were  to  be  paid  by  the  parties 

^  equal  moieties ;  and  either  party  not  fulfilling  all  and 

^very  part,  was  to  pay  the  other  500/.,  thereby  settled 

^'^    fixed  as  liquidated  damages;— -and  it  was  held, 

^■^^t  on  breach  of  the  agreement  by  omission  to  take  an 

^^^gnment,  the  defendant  was  liable  to  pay  the  whole 

^^^/. ;  and  that  it  was  not  a  mere  penalty  to  cover  such 

*****iages  as  might  be  actually  incurred.    So  in  Crisdee  v. 

^^ton  (6)  where,  in  an  agreement  for  the  sale  of  a  public 

^^^^&se,  it  was  stipulated  that  the  seller  should  not  be 

^noemed  in  carrying  on  the  business  of  a  publican 

^*^Hin  a  mile  from  the  house,  and  he  had  sold,  "  under 

^^  penal  sum  of  5001^.,  the  same  to  be  recovered  as  and 

'^^  liquidated  damages,"  it  was  held,  that  the  whole  sum 

^*s  recoverable  as  liquidated  damages. 

In  Astley  v.  Weldon  (c),  Smith  v.  Dickenson  (rf),  Davies 
^'     -Pefiton  (e),   Kemble  v.   Farren  {g\   and   Homer  v. 

(a)  I  Bingh.  302.  {d)  3  B.  ^  P.  630. 

(6)  S  Car.  ^  P.  240.  (c)  6B.S^C.  21 6. 

(c)  2  J?.  4-  P.  346.  (g)  6  Bingh.  141. 


892  EASTER  TERM, 

1889.        G.  MooAfi  and  J.  Morrish^  devisees  in  trust  nnder  the 

will  of  G.  Miller^  of  the  one  part,  and  the  Plaintiff  of        |m3 

^^         the  other  part:  in  other  respects,  it  coincided  with  the        licv— 
Anobll.      agreement  set  out  in  the  declaration,  and  it  was  executed        I  k  u. 
only  by  the  Plaintiff  and  the  Defendant  InsL. 

It  was  contended,  that  the  description  in  the  dediu^        1^ 
ation  was  a  hisl  variance,  which  the  judge  had  no  power        |a:g 
to  amend  under  8  &  4  ^.  4.  c.  42.  5.  23,  inasmadi  as 
it  manifestly  appeared  that  the  Defendant  alone  had  no 
power  to  demise  the  premises  in  question. 

Vaughan  J.,  who  tried  the  cause,  was  of  that  opioion; 
but  directed  a  verdict  for  500/.,  with  leave  for  the  Be- 
fendant  to  move  to  enter  a  nonsuit  instead. 

Talfotird  Seijt,  moved  accordingly  in  Easter  terOH 
1888,  and  also  to  arrest  the  judgment  or  reduce  tb^ 
damages  to  l5.,  on  the  ground  that  the  stipulation  S^"^ 
the  payment  of  500/.  was  a  penalty,  and  not  an 
ment  for  liquidated  damages. 
A  rule  nisi  having  been  granted. 


Bompas  Serjt,  ErUj  and  Dowlingf  now  shewed 
As  the  agreement  was  executed  only  by  the  Defenda^- 


and  the  Plaintiff,  it  was  correctly  described  in  the 
claration  as  the  agreement  of  the  Defendant,  withoi^ 
naming  his  co-trustees :  at  all  events,  as  the  Defendat^*"^ 
could  not  have  been  misled,  the  judge  at  nisi  priust       "" 


the  Court,  might  amend  under  8  &  4  fK  4.  c.  4^  5.  S 
Then,  as  to  the  reduction  of  damages :  —  The  pri 
ciple  to  be  collected  from  the  various  cases,  is,  that  w! 
parties  agree  for  liquidated  damages,  if  the  sum 
on  is  to  be  paid  on  the  failure  to  perform  a  single  acV 
such  sum  may  be  exacted  as  liquidated  damages, 
ther  the  parties,  in  other  parts  of  the  agreement,  hav 
used  the  word  penalty  or   not;   but  where   the  so 
agreed  to  be  paid  as  liquidated  damages  is  to  be  paii 
on   the  non-performance   of  several  acts   varying 
their  degrees  of  importance,  such   sum  is  to  be 


?e 
in 
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med  ia  the  nature  of  a  penalty,  subject  to  be  re-       1889. 

ced  according  to  the  nature  of  the  act,  even  though       

I  word  petialty  be  not  found  in  the  agreement     Here,        ^^'^ 

:  agreement  is  in  substance  for  the  performance  Amoiku:i, 
%  single  specified  act,  the  granting  of  a  lease;  for  the 
rment  of  the  expenses  by  the  grantee,  accompanies 
i  is  part  of  that  act :  the  case  therefore  is  not  to  be 
tinguished  from  ReiUy  v.  Jones  (a),  where  the  defend- 
;  agreed  to  take  an  assignment  of  the  plaintiiTs  house 
i  premises,  without  requiring  the  lessor's  title ;  that 
^07ould  give  2300/.  for  it,  and  also  the  amount  of  the 
kIs,  fixtures,  and  efiects,  and  take  possession  of  the 
ise  on  or  before  September  29th ;  the  plaintiff  agreed 
^▼e  up  possession  of  the  premises,  effects,  and  stock 
that  day,  to  assign  licenses,  to  repair  or  allow  for  all 
naged  outside  windows,  and  to  clear  rent,  taxes,  and 
igoings,  to  the  day  of  quitting  possession ;  the  ex- 
ises  of  the  agreement  were  to  be  paid  by  the  parties 
equal  moieties ;  and  either  party  not  fulfilling  all  and 
^ry  part,  was  to  pay  the  other  500/.,  thereby  settled 
1  fiixed  as  liquidated  damages;— -and  it  was  held. 
It  on  breach  of  the  agreement  by  omission  to  take  an 
(ignment,  the  defendant  was  liable  to  pay  the  whole 
O/. ;  and  that  it  was  not  a  mere  penalty  to  cover  such 
tnages  as  might  be  actually  incurred.  So  in  Crisdee  v. 
Hon  {b)  where,  in  an  agreement  for  the  sale  of  a  public 
use,  it  was  stipulated  that  the  seller  should  not  be 
ncemed  in  carrying  on  the  business  of  a  publican 
thin  a  mile  from  the  house,  and  he  had  sold,  ^^  under 
e  penal  sum  of  500/.,  the  same  to  be  recovered  as  and 
r  liquidated  damages,"  it  was  held,  that  the  whole  sum 
IS  recoverable  as  liquidated  damages. 
In  Astley  v.  Weldon  {c\  Smith  v.  Dickenson  (rf),  Davies 
.  Penton  {e)y   Kemble  v.   Farren  {g\   and   Homer  v. 

(a)  I  Bingh.  302.  {d)  S  B.  Sf  P.  630. 

(6)  3  Car.  Sf  P.  240.  (c)  6B.S^C.  21 6. 

(c)  2  J?.  4-  P.  346.  (g)  6  Bingh.  141. 
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1859.        Graves  (a),  the  sum  claimed  as  liquidated  damages 

by  the  agreement^  payable  on  the  non-performance  o^^=^{ 
various  acts,  some  of  them  of  paramount  impoi 


B0T9 


Anoill.       others  of  the  most  trifling  description ;  and  the  Conr     ^ar — t 
held  accordingly,  that  such  sum  could  only  be  co&. 
sidered  in  the  nature  of  a  penalty. 


s 


Talfburd  and  Henderson^  in  support  of  the  role^ 


After  contending  that  the  variance  was  fatal  and  cooW 
not  be  amended,  because  the  contract  was  for  a 
veyance  from  the  Defendant  and  two  other  persons,  an^ 
not  from  the  Defendant  alone,  so  that  if  it  had  bee:, 
performed  by  a  lease  from  all  three,  such 


could  not  have  been  pleaded  in  answer  to  this  deck 
ation,  for  in  Readshaw  v.  Wood  {b)  it  was  held,  that 
averment  of  a  judgment  against  A.  was  not  proved  b^ 
producing  a  judgment  against  A.  and  J3., — were  sti^j 
by  the  Court 

TiNDAL  C.  J.     It  is  unnecessary  to  consider  whethi 
or  not  the  variance  is  fatal,  because  it  is  one  whidi 
think  we  have  authority  to  amend  under  S  &  4  fF. 
c.  42.  5.  28.,  inasmuch  as  such  amendment  would 
vary  the  substantial  defence  to  the  action. 

We  come  then  to  the  other  point,  namely,  w 
the  payment  which  the  parties  have  agreed  upon,  is  t^ 
be  considered  in  the  nature  of  a  pepalty  or  as  liqui< 
damages.     Two  of  the  cases  which  have  been  refi 
to,  lay  it  down,  that  where  the  scale  is  so  nicely 
as  to  make  it  difficult  to  determine  whether  the  woi 
employed  in  the  particular  stipulation  constitute  a 
nalty  or  an  agreement  for  liquidated  damages,  we  m 
look  at  the  rest  of  the  agreement,  and  collect  from 
what  must  have  been  the  real  intention  of  the  pardi 
Looking  at  this  agreement,  it  seems  clear,  the 
must  have  meant  that  the  500/.  should  constitute  a  peaali 

(a)  1  Bingh.  735.  (b)  4  Taunt.  IS. 


h 


06ANQUET  J.  As  to  the  variance,  I  think  it  does 
^^  gq  to  affect  the  merits  of  the  cause,  and  that  it  is 
in  which  the  Court  have  power  to  amend, 
comes  the  question  whether  the  500/«  was  reserved 
^  penalty  or  as  liquidated  damages.  It  is  not  easy 
^E^'^^MMncile  all  the  decisions,  but  none  of  them  would 
us  in  treating  this  as  liquidated  damages.  The 
in  favour  of  the  plaintiff  is  ReiUy  y.  JoneSj  where 
^  ^i^reement  to  take  an  assignment  of  a  house  and  fix- 
— -  the  expenses  of  the  agreement  to  be  paid  by  the 
in  equal  moieties, — and  either  party  not  fulfilling 
■^  ^nd  every  part,  to  pay  to  the  other  500/.,  thereby 
^^^  as  liquidated  damages, — was  held  to  give  a  right 
e  500/. ;  but  there,  though  in  addition  to  the  con- 
to  assign  there  was  a  stipulation  that  the  expense 
^^e  instrument  should  be  paid  by  both  parties  in 
1^^  moieties,  the  agreement  did  not,  as  in  the  present 
contain  the  word  penalty.  On  the  other  hand, 
2  are  the  cases  of  Homer  v.  Graves^  Davies  y.Penton^ 
Kemble  v.  Farren.    In  Davies  v.  Penton  the  expres  • 
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sly  and  not  liquidated  damages,  for  it  applies  equally        1839. 
^  refusal  by  the  Defendant  to  grant  a  lease,  and  an        — - 
CEJi^ion  by  the  Plaintiff  to  pay  the  expenses  of  such         ooyb 
and  they  never   could   have   meant,   that  the       Anobll. 
ktiff  should  pay  500/.  upon  refusal  or  omission  to 
ly  the  expenses  of  a  single  lease.     This  brings  the 
within  the  principle  of  Davies  v.  Penton^  and  Kent" 
\  Farren^  where  the  rule  was  laid  down,  that  liqui- 
damages  could  not  be  reserved  on  an  agreement 
KM  Gaining  various  stipulations   of  various   degrees  of 
ifXsrtance,  unless  the  agreement  specified  the  parti- 
l^v  stipulation  Or  stipulations  to  which  the  liquidated 
LKKftsges  were  to  be  confined.     The  damages,  therefore, 
'Kilxt  to  be  reduced  to  l5. 
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1839.       ^^^^  penal  sum  being  used  as  well  as  UqtddaUd  danu^-^s^j 
— ^-       the  Court  held  that  they  must  collect  the  intentioci     ^^£ 
^^B        the  parties  from  the  rest  of  the  instrum^it;  and     mm^ 
Amobll.      Kemble  v.  Farren  the  principle  established  was,  th.^^ 
liquidated  damages  could  not  be  recovered  on  an 
ment  containing  various  stipulations,  of  various 
of  importance^  unless  the  agreement  specified  the 
cular  stipulation  or  stipulations  to  which  the  liquii 
damages  were  to  be  confined. 

Looking  at  the  entire  instrument  here,  it  may  be 
that  the  intention  of  the  parties  was  to  enforce  the 
ing  of  a  lease ;  and  if  the  agreement  had  stopped 
it  might  fairly  have  been  said  that  the  5002.  constitai 
liquidated  damages :  but  it  goes  on  to  provide  that 
plaintifi*  shall  pay  the  expenses  of  the  lease :  if  he  fidli 
to  do  so  that  would  be  a  breach  of  the  agreement 
which  it  is  impossible  the  parties  should  have  intend* 
him  to  pay  500/.     If  so,  the  case  falls  within  the  pri 
ciple  of  Kemble  v.  Farren,  and  the  rule  for  the 
tion  of  damages  must  be  made  absolute. 

CoLTMAN  J.     I  am  of  the  same  opinion.     I 
the  Court  may  amend  the  declaration;  and  as  to 
demand  for  liquidated  damages,  the  courts  have  I 
down  an  intelligible  principle  on  which  it  may  be  dete 
mined  whether  stipulations  such  as  the  present  are 
be  construed  as  giving  a  penalty  or  liquidated 
When  one  sum  is  named  as  payable  on  various  breach 
of  various  degrees  of  importance,  that  sum  is  to 
esteemed  a  penalty ;  if  it  be  ascribed  to  a  single 
only,  it  may  constitute  liquidated  damages.     The  siv. 
specified  here  is  applicable  equally  to  the  refusal 
grant  a  lease,  and  the  omission  to  pay  the  expenses 
it ;  and  it  cannot  be  taken  as  liquidated  damages  in  (m 
case  and  as  a  penalty  in  the  other.     I  think,  therefo 
it  must  be  esteemed  a  penalty  in  both. 
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Sb8s:in£  J.     I  am  of  the  same  opinion.    There  are        1889. 
w     cases  in  this  Court,  much  opposed  to  each  other :  *  ■ 

r£Jy  V.  Jones  and  Kemble  v.  Farreru     In  the  first  the  ^' 

:s.  named  as  liquidated  damages  was  payable  on  many  Amokll. 
^ches  besides  that  of  the  substantial  part  of  the 
>^5«ment;  the  instrument  did  not  contain  the  word 
^^Jij/j  and  two  of  the  Judges  relied  on  the  circum- 
:%^e  that  the  expression  liquidated  damages  was  un- 
LCroUed  by  any  other :  but  in  Kemble  v.  Farren  the 
Last  held  that,  notwithstanding  those  words,  liquidated 
ES&ges  could  not  be  reserved  on  an  agreement  con- 
ling  various  stipulations,  of  various  degrees  of  im* 
"Icuice,  unless  the  agreement  specified  the  particular 
^Kalations  or  stipulation  to  which  the  liquidated  da- 
Bes  were  to  be  confined. 

r*lie  language  here  di£Pers  from  both  those  cases ;  but 
*  Tery  like  that  of  Davies  v.  Penton^  with  this  excep- 
ts that  here  the  word  penalty  is  used,  there,  the  words 
5^*2  sum :  upon  which  Abbott  C.  J.  says,  "  Whoever 
^ned  this  agreement  does  not  appear  to  have  had 
^  ^ery  clear  idea  of  the  distinction  between  a  penalty 
I  liquidated  damages ;  for  the  sum  of  500/.  is  de- 
^bed  in  the  same  sentence  as  a  penal  sum  and  as 
^idated  damages.  Now  both  expressions  cannot  be 
^fied.  We  must,  therefore,  look  to  the  whole  of  the 
dement  in  order  to  ascertain  whether  the  500/.  was 
'<^ded  to  be  a  penalty  or  liquidated  damages : "  and 
^^cyd  J.,  —  "  If  it  is  a  penalty,  the  Court  will  treat  it 
^Uch;  and  the  stipulation  that  it  shall  be  recovered 
*ic]uidated  damages  will  not  prevent  the  party  from 
^ting  on  the  compulsory  clause  of  the  stat.  8  &  9  f F.  3. 
^«  5.  8.  as  to  assessing  damages." 
^hat  brings  us  to  enquire  what  was  the  intention  of 
liarties  here;  for  ascertaining  which  we  have  the 
^  laid  down  by  Heath  J.  in  Astley  v.  Weldon :  "  Where 
^oles  contain  covenants  for  the  performance  of  several 
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1839.       things,  and  then  one  large  sum  is  stated  at  the  end  to 
■  be  paid  upon  breach  of  performance,  that  must  be  oon- 

^^        sidered  as  a  penalty.    But  where  it -is  agreed  that  if  a 
Anoell.      party  do  such  a  particular  things  such  a  sum  shall  be 
paid  by  him,  there  the  sum  stated  may  be  treated  as 
liquidated  damages.*!  We  have  then  to  consider^  whether 
the  sum  mentioned  here  was  to  be  paid  in  respect  of       "^ 
one  act  only,  or  of  several.    Now,  on  one  side,  it  was  to 
be  paid  in  respect  of  one  act  or  omission  only,  the  re- 
fusal to  grant  a  lease;  on  the  other,. in  respect  of  two 
acts  or  omissions  of  different  degrees  of  importance;  the 
refusal  to  execute  a  counterpart,  and  the  refusal  to 
the  expenses  of  the  instruments :  if  the  FlaintifF 
in  either  he  would  have  been  guilty  of  a  breach  of  th^ 
agreement     And  though,  if  this  had  been  pmnted 
to  the  parties,  they  would  probably  have  confined 
pajrment  to  the  major  breach,  yet  as  they  have  omitted 
do  so,. it  must  be  taken  that  their  intention  was  that 
sum  should  stand  as  a  security  for  the  payment  of  ^^ 
damages  actually  incurred  by  any  one  of  the  breaches.   / 
diink,  therefore,  the  sum  must  be  considered  as  a  penally 
and  that  the  rule  for  reducing  the  damages  most  hb  made 

Absolntek 
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OkiU^  or  the  PIainti£&,  within  a  rea^nable  time  after 
the  alleged  waiver,  were  not  ready  and  willing  to  pay 
the  remainder  of  the  price,  and  did  not  tender  it  within 
a  reasonable  time  after  the  waiver,  or  after  the  29th  of 
Jiin^   1833.     Verification.    5th,  To  the  first  count, — 
that  after  making  the  promises  in  the  first  count  men- 
tioned], and  payment  and  delivery  of  the  shares  in  part 
performance,  and  waiver  by  the  Defendant  of  the  re- 
mainder of  the  price,  and  before  the  bankruptcy,  mutual 
promises  were  made  by  Okill  and  the  Defendant  not  to  re- 
quire further  performance,  and  a  mutual  agreement  there* 
i>porx  to  abandon  the  contract   Verification.   6th,  To  the 
first  count,  —  that  the  Plaintifis,  as  assignees,  did  not, 
At  tile  bankruptcy,  or  for  a  long  time,  to  wit,  six  months, 
Of  iix  any  reasonable  time  after  the  bankruptcy,  adopt 
the     contract,  but  declined  so  to  do ;  with  averment  of 
manual  promises  between  the  Plaintiffs  andtheDefendant, 
dispensing  each  other  from  further  performance,  as  in 
^  l«stplea.    Verification. 

"^tt.  To  the  second  count,  —  traverse  of  the  alle- 

K^on  that  the  Plaintiffs,  as  assignees,  were  ready  and 

vniing  to  pay  the  Defendant  for  the  shares,  as  in  the 

Kcond  count  mentioned,  and  made  the  tender  in  that 

^nnt  mentioned,  or  requested  the  Defendant  to  deliver 

tke    shares.      8th,   To   the  second  count,  —  that   the 

uleged  tender  was  made  at  an  unreasonable  time,  and 

*t*  time  unreasonably  long  after  the  1st  of  July  1835. 

Averment,   that  neither  the   Plaintiffs  nor   any  other 

F*fson8   were,  within  a  reasonable  time  after  the  1st 

*^  ^835,  ready  and  willing  to  pay,  nor  did  they  tender 

^"hin  a  reasonable  time  afler  that  day.    Verification. 

^>  To  the  second  count  (as  in  the   sixth  plea), — 

^^  the  Plaintiffs,    as   assignees,   did   not   adopt  the 

*^tract   within   a   reasonable    time    after  the    bank- 

'"ptcy  .  with  averment  of  mutual  abandonment.    Veri- 

ficatiou.     10th,  To  the  second  count,  —that  after  the 
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thirty-five  shares  had  been  delivered  to  the  Plaintiffiy 
whilst  115/.  was  due  to  the  Defendant,  and  before  the 
bankruptcy,  &c.,  to  wit,  on  the  17th  of  January  1854, 
the  Defendant  agreed  to  give  Ohill  iiirther  time,  until 
the  acceptance  hereinafter  mentioned  should   become 
due ;  that  he  would  lend  Okitt  a  further  sum,  to  wit, 
285/. ;  that  OkiU  should  give  the  Defendant  his  accept- 
ance for  400/.;   that  the  Defendant  should   hold  the 
remainder  of  the  said  shares  until  OkilPs  acceptance 
should  become  due ;  and,  if  the  acceptance  were  not 
paid,  the  Defendant  should  be  at  liberty  to  sell  them: 
averment,  that  the  Defendant  did  give  further  time,  and 
lend  285/.,  and  that  Okill  gave  his  acceptance  for  400/., 
and  made  default;  and  thereupon  the  Defendant  sold 
the  remamder  of  the  shares,  according  to  the  agree- 
ment.    Verification. 

The  particular  of  demand  claimed  2188/.  15s.  lid, 
the  value  of  the  shares  in  the  first  count  mentioned, 
which  the  Defendant  refused  to  deliver,  over  and  above 
the  price  paid  by  Okill  for  the  same ;  and  565 1/L  15s.  4</., 
the  value  of  the  shares  in  the  second  count  mentioned, 
over  and  above  the  money  agreed  to  be  paid  for  the  same. 

At  the  trial  it  appeared  that,  on  the  12th  of  Jim^ 
1833,  the  Defendant  sold  Okill  sixty  Grand  Junction 
Railway  shares,  at  14/.  5s.  per  share,  155/.  to  be  paid 
on  the  following  Saturday^  and  the  remainder  on  the 
29th  oiJune  1833. 

On  the  1st  of  July  1834,  the  Defendant  sold  OkUl 
fifty  Grand  Junction  Railway  shares,  at  10/.  premium 
each,  to  be  delivered  on  the  1st  of  July  1835,  OkiU 
allowing  the  Defendant  interest  on  such  calls  as  should 
be  paid  in  the  interim. 

The  sixty  shares  in  the  first  contract  were  not  paid 
for  by  Okill  on  the  29th  o^  June  1833,  according  to  the 
stipulation ;  and  it  being  inconvenient  for  him  to  pay, 
the  Defendant  granted  him  several  extensions  of  time. 
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On  the  29th  of  August  1833,  havmg  received  from 
Okill  the  sum  of  275/.,  he  delivered  thirty-five  of  the 
shares  to  him,  or  his  order,  and  agreed  to  give  him  time 
until  the  January  following,  for  the  payment  of  the 
balance  on  the  remaining  twenty-five.  When  January 
camej  OkiU  could  not  meet  the  balance  of  llbU  and 
interest;  and  the  Defendant  then  agreed  to  lend  him 
285/.,  and  to  give  him  until  the  month  of  January  1835 
to  make  good  the  balance  due  on  the  twenty-five  shares, 
Okill  giving  his  acceptance  at  twelve  months'  date  for 
400/.,  the  aggregate  of  the  two  sums  of  115/.  and  285/. 
OHU  made  default  in  payment  of  this  bill,  and  in  about 
a  month  afterwards  became  bankrupt.  The  fiat  was 
issued  on  the  3d  of  February  1835,  and  the  Plaintiffs 
were  chosen  assignees  on  the  23d.  The  bankrupt 
obtained  his  certificate  on  the  22d  of  May  following; 
but  for  several  months  in  the  spring  of  that  year  was 
confined  for  debt  in  Lancaster  Castle,  and  within 
the  proper  time  after  commitment  gave  notice  of  his 
intention  to  apply  for  his  discharge  under  the  insolvent 
debtors'  act. 

On  the  second  conti*act,  in  which  the  shares  were 
not  deliverable  until  the  1st  of  July  1835,  five  months 
after  the  bankruptcy,  no  tender  of  the  price  was  made 
to  the  Defendant,  nor  was  any  notice  given  to  him  by 
the  Plaintiffs  that  they  were  ready  to  perform  the  con- 
tract on  their  parts,  and  should  require  performance 
on  his,  except  as  hereafter  mentioned. 

in  July  and  September  1835  the  bankrupt  called  on 
the  Defendant  on  the  subject  of  this  contract :  the  De- 
fendant said  shares  would  be  lower,  but  refused  to  have 
any  thing  to  do  with  the  bankrupt. 

Nine  or  ten  calls  were  made  by  the  company  between 
the  time  of  the  contracts  and  the  tender  by  the  Plaintiffs 
hereafter  mentioned,  and  no  provision  was  made  for 
such  calls  either  by  the  bankrupt  or  his  assignees,  al-» 
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thirty-five  shares  had  been  delivered  to  the  Pluntifi&i 
whilst  115/.  was  due  to  the  Defendant,  and  before  the 
bankruptcy,  &c.,  to  wit,  on  the  17th  of  January  1834, 
the  Defendant  agreed  to  give  OkiU  iiirther  time,  until 
the  acceptance  hereinafter  mentioned   should   become 
due ;  that  he  would  lend  OkiU  a  further  sum,  to  wit,     ^ 
285/. ;  that  Okill  should  give  the  Defendant  his  accept-  «. 
ance  for  400/.;   that  the  Defendant  should   hold  the^ 
remainder  of  the  said  shares  until  OkilFs  ai 
should  become  due;  and,  if  the  acceptance  were 
paid,  the  Defendant  should  be  at  liberty  to  sell  them 
averment,  that  the  Defendant  did  give  further  time, 
lend  285/.,  and  that  Oktll  gave  his  acceptance  for  400L^ 
and  made  default;  and  thereupon  the  Defendant  sold 
the  remamder  of  the  shares,  according  to  the  agree- 
ment.    Verification. 

The  particular  of  demand  claimed  2188/.  15s.  ll^L, 
the  value  of  the  shares  in  the  first  count  mentioned, 
which  the  Defendant  refused  to  deliver,  over  and  above 
the  price  paid  by  Okill  for  the  same ;  and  565 1/L  IBs.  4td^ 
the  value  of  the  shares  in  the  second  count  mentioned, 
over  and  above  the  money  agreed  to  be  paid  for  the  same* 

At  the  trial  it  appeared  that,  on  the  12th  of  Jime 
1833,  the  Defendant  sold  Okill  sixty  Grand  Junctioii 
Railway  shares,  at  14/.  5s.  per  share,  155/.  to  be  paid 
on  the  following  Saturday^  and  the  remainder  on  the 
29th  o^June  1833. 

On  the  1st  of  My  1834,  the  Defendant  sold  Okia 
fifty  Grand  Junction  Railway  shares,  at  10/.  premium 
each,  to  be  delivered  on  the  1st  of  July  1835,  OkiU 
allowing  the  Defendant  interest  on  such  calls  as  should 
be  paid  in  the  interim. 

The  sixty  shares  in  the  first  contract  were  not  paid 
for  by  Okill  on  the  29th  of  June  1833,  according  to  the 
stipulation ;  and  it  being  inconvenient  for  him  to  pay, 
the  Defendant  granted  him  several  extensions  of  time. 
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conduct  of  the  parties  and  the  length  of  time  which  had 
elapsed,  infer  an  abandonment  of  the  contract,  although 
there  was  no  direct  evidence  to  that  point. 

^  verdict  having  been  found  for  the  Defendant, 
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C7r'€ssfoo€ll  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against 
the  evidence;  and  to  enter  up  judgment  rum  obstante 
v^rcciicto  for  the  Plaintiffs  on  the  issues  raised  by  the 
fi^urt-h  and  eighth  pleas,  that  the  tender  on  the  part 
of  ^he Plaintiffs  was  not  made  within  a  reasonable  time; 
contending,  that  on  a  contract,  such  as  the  present, 
the  tender  might  be  made  at  any  time  within  six  years. 

t^ilie  Serjt,  H.  Alexandet^  Crompton,  and  KticnoleSj 

who  shewed  cause,  argued  this  point  at  length,  citing 

Sftg'^t  V.  P.  341.  6th  ed.     Doloret  v.  Rothschild  (a), 

^o£Aschild  V.  Hennings  (6),  and  Ellis  v.  Thompson  (c) ; 

"Ut    the  decision  of  the  Court   turned   on   the   single 

question  whether,  under  the  circumstances  above  stated, 

"^^     Plaintiffs  had  failed  to  establish  that  they,  as  as- 

*^*^ees,  and  Okill^  before  his  bankruptcy,  had,  as  they 

av^t-jgj  in   the  declaration,    been    always   ready   and 

^^lling  to  perform  the  contract. 

-^or  the  Defendant  it  was  contended,  that  as  Okill 

'"^'^  his  insolvency  was  incapable  of  performing  the 

^^O  tract,   it   was   impossible  to  contend   that  he  was 

'^^dy  and  willing ;  and  with  respect  to  the  assignees, 

^     they  did  not  adopt  the  contract  within  a  reasonable 

^*^«  after  the  bankruptcy,  and  had  no  assets  wherewith 

^^y  could  have  paid  for  the  shares,  it  followed  equally 

^^t  they  were  not  ready  to  complete,  but  must   be 

^Hen  to  have  abandoned  it. 


(a)  1  Sim.  6^  Stu.  590. 
(6)  9  B.  <X'  C.  470. 


(c)  3  Mce^.  wV  Wels,  445. 
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though   by  the   railway  act  all   shares   are  dedi 
subject  to  forfeiture  if  the  calls  are  not  paid  withix^^ 
limited  time. 

In   the   month    of  October   1835   the  premimn 
Grand  Junction  shares  having   advanced  to  50L 
share,  and  the  assignees  threatening  an  action,  the 
fendant  met  them  at  the  office  of  their  attorneys  ^j^/ 
made  a  conditional  offer,  which  was  not  accepted. 

In  February  1837  the  Plaintiffs'  attorneys  wrote  to 
the  Defendant's  attorney,  requesting  him  to  admit  that 
the  purchase-money,  with  interest  upon  the  two  con- 
tracts, had  been  tendered  to  the  Defendant ;  but  bis 
attorney  declined  to  enter  into  the  admission. 

In  January  1838  the  demand  was  renewed  by  die 
following  letter  from  the  Plaintiffs*  attorneys:  — "Wc 
are  again  requested  by  the  assignees  of  W.  Okillj  a 
bankrupt,  to  write  to  you  for  the  twenty-five  shares, 
being  the  residue  of  the  sixty  shares,  in  the  Gnod 
Junction  Railway  company,  sold  by  you  to  the  banknipt 
on  the  12th  of  June  1833,  and  remaining  yet  unde- 
livered, and  also  for  fifty  other  shares  in  the  said 
railway  sold  by  you  to  the  bankrupt  on  the  1st  of  c^ 
1834.  And  we  beg  to  state,  that  the  assignees  are 
ready  to  pay  you  the  balance  owing  to  you  for  same* 
with  interest.  Should  it  still  be  your  intention  to  resist 
this  demand,  we  will  thank  you  to  give  us  the  name 
of  the  solicitor  whom  you  intend  to  employ.'* 

This  was  followed  by  a  tender  of  277 XL  45.  li  as 
the  amount  due  for  premium,  calls,  and  interest  on 
the  twenty-five  shares ;  and  5748/.  45.  8rf.,  as  due  in 
like  manner  for  the  fifty  shares. 

The  bankrupt's  estate  had  produced  no  assets  suf- 
ficient to  cover  any  such  payments. 

Coleridge  J.^  before  whom  the  cause  was  tried,  kft 
it  to  the  jury  to  say  whether  they  would  not,  from  the 
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induct  of  the  parties  and  the  length  of  time  which  had 
lapsed,  infer  an  abandonment  of  the  contract,  although 
lere  was  no  direct  evidence  to  that  point. 
A  verdict  having  been  found  for  the  Defendant, 

Cressmell  obtained  a  rule  nisi  for  a  new  trial  on  the 
round  of  misdirection,  and  that  the  verdict  was  against 
le  evidence;  and  to  enter  up  judgment  non  obstante 
fredicto  for  the  Plaintiffs  on  the  issues  raised  by  the 
>urth  and  eighth  pleas,  that  the  tender  on  the  part 
f  the  Plaintiffs  was  not  made  within  a  reasonable  time; 
ontending,  that  on  a  contract,  such  as  the  present, 
ne  tender  might  be  made  at  any  time  within  six  years. 

Wilde  Serjt,  B.  Alexandei-,  Crompton^  and  Knaides, 
rho  shewed  cause,  argued  this  point  at  length,  citing 
k^d.  V.  P.  341.  6th  ed.  Dohret  v.  Rothschild  (a), 
loihschild  V,  Hennings  (i),  and  Ellis  v.  Thompson  (c) ; 
lut  the  decision  of  the  Court  turned  on  the  single 
[uestion  whether,  under  the  circumstances  above  stated, 
he  Plaintiffs  had  failed  to  establish  that  they,  as  as- 
ignees,  and  Okillf  before  his  bankruptcy,  had,  as  they 
iverred  in  the  declaration,  been  always  ready  and 
rilling  to  perform  the  contract. 

For  the  Defendant  it  was  contended,  that  as  Okill 
Tom  his  insolvency  was  incapable  of  performhig  the 
»ntract,  it  was  impossible  to  contend  that  he  was 
"eady  and  willing ;  and  with  respect  to  the  assignees, 
is  they  did  not  adopt  the  contract  within  a  reasonable 
ime  after  the  bankruptcy,  and  had  no  assets  wherewith 
hey  could  have  paid  for  the  shares,  it  followed  equally 
hat  they  were  not  ready  to  complete,  but  must  be 
aken  to  have  abandoned  it. 
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(o)  1  Sim,  d^'  Stu.  590. 
(6)  9B.^C.  470. 


(c)  3  Mees.  c^  Wek.  445. 
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It  was  for  the  Plainti£E$  to  establish  that  th^  \» 
ready  and  willing  to  pay ;  as  a  vendor  of  a  lease  wluch 
can  only  be  assigned  with  consent  of  the  lessor  must 
shew  that  he  has   obtained  such  consent;  Mason    t. 
Corder.  {a)    Where  a  party^  by  his  conduct^  abandons 
a  contract  even  without  intending  to  do  so»  he  cannot 
afterwards  enforce  it;  and  what  amounts  to  a  waiver 
is  a  question  for  the  jury :  Gomery  v.  Bond,  (6) 


CressweU  and  Wightman^  in  support  of  the  rule,  cm:*- 
tended  that  general  insolvency  is  no  proof  of  the  insol" 
vent's  inability  to  pay  a  particular  sum,  which  his  fri 
on  an  emergency,  might  possibly  advance  for  him. 
did  not  follow,  therefore,  from  OkilTs  insolvency, 
he  was  not  ready,  when  called  upon,  to  pay  the  price 
these  shares :  at  all  events,  upon  a  contract  like  the  p: 
sent,  where  the  Defendant  <  had  to  deliver  the  articX- 
purchased  of  him,  the  onus  lay  on  him  to  shew  that 
offered  to  deliver  it,  and  that  at  the  time  he  made 
offer  the  Plaintiff  was  not  ready  to  pay :  it  is  more 
venient  for  the  Defendant  to  fix  on  and  prove  a  part^-- 
cular  time  when  the  Plaintiff  was  not  ready,  than  for 
Plaintiff  to  prove  that  he  has  been  always  ready;  and  itdi 
not  appear  that  Okill  was  ever  called  upon  to  fulfil  tb 
contract.    Jn  similar  cases,  for  instance  in  an  action  fe^ 
a  breach  of  promise  of  marriage,  if  the  Defendant  pi 
that  the  Plaintiff  was  not  ready  and  willing,  he  m 
shew  a  particular  time  when  the  Plaintiff  was  called  upon 
and  refused. 

As  to  the  supposed  waiver,  or  abandonment  of  the  con- 
tract, an  express  act  may  constitute  an  abandonment,  as 
in  Gomery  Y.  Bond;  but  omitting  to  proceed  is  not  equi- 
valent to  an  express  act  of  waiver.  If  the  price  had  been 
paid,  the  shares  remaining  in  the  hands  of  the  vendor. 


(a)  7  Taunt.  Q, 


(b)  3  M.  4-  S.  SIS. 
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cx)uld  not  afterwards  refuse  to  deliver  them  on  the 
»iind  that  the  purchaser  had  not  demanded  them 
ridib  a  reasonable  time. 

^t  all  events  the  Plainti£&  were  entitled  to  a  verdict 
)£a  'the  count  for  money  had  and  received,  for  240/.,  being 
uch  portion  of  the  money  paid  to  the  Defendant  as  ex- 
ie^sdied  the  price  of  the  shares  actually  handed  over. 
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TiNDAL  C.  J.  This  rule  may  be  decided  on  a  ground 
lo^  so  wide  as  that  on  which  it  has  been  argued. 

Xf  there  be  any  pleas  which  go  to  the  whole  cause  of 
c^on  in  the  first  and  second  counts^  we  cannot  send 
le  cause  down  to  a  new  trial. 

-And  it  appears  to  me  that  the  third  plea,  which  is 
leaded  to  the  first  count,  and  the  ninth  plea,,  which  is 
leaded  to  the  second^  go  to  the  whole  cause  of  action 
^  tbose  counts  respectively,  and  have  been  properly 
by  the  jury, 
le  declaration  states  that  Okill  purchased  certain 
'ay  shares  of  the  Defendant,  to  be  delivered  on  a  sub- 
ent  day ;  that  Okill  paid  a  portion  of  the  price,  and 
lie,  before  his  bankruptcy,  and  his  assignees  after- 
s,  were  always  ready  and  willing  to  pay  the  residue, 
^^  ^he  amount  of  any  calls  made  upon  the  shares.  A  dis- 
issue  is  raised  on  that  averment;  an  averment  which 
X^aintifis  were  compelled  to  make;  for  if  the  De- 
'ant  had  paid  calls  upon  the  shares  in  the  interval 
'een  the  sale  and  the  time  for  delivery,  he  would 
had  a  lien  on  them  to  the  extent  of  the  money 

^ow  the  evidence  adduced  under  that  issue  shews 
^iearly  that  Okill  was  not  always  ready  and  willing  to 
pay  for  the  shares;  for  in  January  1834,  not  having  the 
money  he  had  agreed  to  pay,  he  borrowed  285/.  on  the 
credit  of  his  bill;  and  when  that  became  due  in  IS35, 
was  unable  to  take  it  up :  therefore,  he  was  not  always 
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CoLTMAN  J.  The  third  plea  traverses  a  material 
allegation  in  the  declaration,  on  which  issue  is  expressly 
taken ;  and  it  is  said,^on  the  part  of  the  Plaintiff^  that 
the  Defendant  cannot  establish  this  plea  without  shewing 
an  offer  of  the  shares,  and  a  refusal  of  the  price  by  the 
Plaintiffs ;  the  refusal,  however,  as  in  other  cases,  may 
be  inferred  from  circumstances,  and  there  are  enoogh 
here  to  justify  the  verdict. 

I  think,  also,  that  the  ninth  plea  has  been  equally 
established.  There  is  evidence  sufficient  to  shew  that 
the  assignees  abandoned  the  contract ;  for  even  if  they 
had  the  wish,  it  does  not  appear  that  they  had  the 
means  to  fulfil  it;  and  they  held  their  hand  for  two  or 
three  years,  which  they  had  no  right  to  do. 

As  to  the  240/.,  the  claim  was  not  made  in  the  par- 
ticular, or  on  the  motion  for  a  rule  nisi. 


Ersrime  J.     The  bill  of  particulars  is  so  framed 
to  include  only  the  profit  accruing  from  a  rise  in  tfca^ 
value  of  the  shares. 

Upon  the  third  and  ninth  pleas  I  agree  with  the  r^^ 
of  the  Court. 

Rule  discharge^ 


A  retam  to  a 
writ  of  false 
judgment, 
that  the 
Plaintiff  in 
error  haa  not 
given  security 
for  proaecnt- 
inghisiuit, 
lain. 


CrOOKES  V.  LONGDEN. 

T^O  a  writ  of  false  judgment  in  the  usual  form,  "  I' 
Wi  Longden  shall  give  you  security  that  his  sU*^ 
shall  be  prosecuted,  then  in  your  full  county  court  caa^^ 
the  plaint  to  be  recorded,"  &c. 

The  sheriflp  of  Yorkshire  having  returned,  "TH* 
within-named  W.  Longden  hath  not  given  me  security 
that  hb  suit  shall  be  prosecuted,  whereby  I  am  pr^' 
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Cannot  now  be  called  upon  to  enter  into  the  question. 
It  -was  not  mentioned  in  the  PIainti£&'  particular,  nor 
^lien  the  motion  was  made  for  a  new  trial.  The  rule 
^ust  be  discharged* 

BosAMQUET  J.  I  am  of  the  same  opinion.  The 
Question  is,  whether  the  verdict  is  warranted  on  the 
iJiird  and  ninth  pleas  ?  The  issue  raised  on  the  third 
^  as  to  the  readiness  of  Okill  and  his  assignees  to  pay 
^he  sum  agreed  upon  for  the  shares. 

On  behalf  of  the  Plaintiffs  it  has  been  argued  that 
the  Defendant  should  establish  a  refusal  by  them  on  a 
particular  occasion.  That  may  be  so  in  some  cases, 
where  the  party  liable  to  pay  is  solvent ;  but  I  cannot 
conceive  any  circumstance  more  indicative  of  want  of 
readiness  than  incapacity:  here,  we  have  abundant 
proof  that  Okill  was  incapable  of  paying  before  his 
bankruptcy,  and  the  assignees,  from  the  state  of  his 
assets,  afterwards. 

Then,  on  the  ninth  plea,  was  there  enough  shewn  to 
satisfy  the  jury  that  the  contract  had  been  abandoned  ? 
It  b  clear  that  a  parol  contract  may  be  discharged  by 
parol,  and  even  words  are  not  necessary  in  all  cases,  for 
the  conduct  of  the  parties  may  sufficiently  shew  their 
intentions.  Here,  the  bankrupt  entered  into  extensive 
engagements,  which  he  was  incapable  of  fulfilling :  his 
assignees  might  elect  to  adopt  them,  but  their  election 
ought  to  be  declared  within  a  reasonable  time;  and 
upon  a  contract  which  ought  to  have  been  completed  in 
Jufy  1835,  it  is  most  unreasonable  that  assignees  should 
hold  their  right  of  election  in  suspense  till  January 
1888. 

There  is  no  reason,  therefore,  for  disturbing  the 
verdict;  and  as  for  the  240/.,  according  to  their  par- 
ticular the  Plaintiffs  sought  only  to  recover  the  value 
of  the  shares  over  and  above  what  had  been  paid. 
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CoLTMAN  J.  The  third  plea  traverses  a  material 
allegation  in  the  declaration,  on  which  issue  is  expressly 
taken ;  and  it  is  said,^on  the  part  of  the  Plamtifi,  that 
the  Defendant  cannot  establish  this  plea  without  shewing 
an  offer  of  the  shares,  and  a  refusal  of  the  price  by  the 
Plaintiffs ;  the  refusal,  however,  as  in  other  cases,  may 
be  inferred  from  circumstances,  and  there  are  enough 
here  to  justify  the  verdict. 

I  think,  also^  that  the  ninth  plea  has  been  equally 
established.  There  is  evidence  sufficient  to  shew  tl^ 
the  assignees  abandoned  the  contract ;  for  even  if  they 
had  the  wish,  it  does  not  appear  that  they  had  the 
means  to  fulfil  it;  and  they  held  their  hand  for  two  or 
three  years,  which  they  had  no  right  to  do. 

As  to  the  240/.,  the  claim  was  not  made  in  the  par- 
ticular, or  on  the  motion  for  a  rule  nisi. 


Ersrine  J.  The  bill  of  particulars  is  so  framed  as 
to  include  only  the  profit  accruing  from  a  rise  in  the 
value  of  the  shares. 

Upon  the  third  and  ninth  pleas  I  agree  with  the  rest 
of  the  Court. 

Rule  discharged. 


April  ^3. 

A  retam  to  a 
writ  of  false 
judgment, 
that  the 
Plaintiff  in 
error  has  not 
given  security 
for  proaecat- 
ing  hia  waat, 
la  ilL 


CrOOKES  V.  LONGDEN. 

T^O  a  writ  of  false  judgment  in  the  usual  form,  "  If 
W*  Longden  shall  give  you  security  that  his  suit 
shall  be  prosecuted,  then  in  your  full  county  court  cause 
the  plaint  to  be  recorded,"  &c. 

The  sheriff  of  Yorkshire  having  returned,  **  The 
within-named  W.  Longden  hath  not  given  me  security 
that  his  suit  shall  be  prosecuted,  whereby  I  am  pre- 
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vented  from  causing  the  aforesaid  plaint  to  be  record- 
ed,'* &c. 

Erie  obtained  a  rule  nisi  to  set  aside  the  return  for 
insafBciency ;  against  which 

W.  H.  Watson  shewed  cause,  on  an  affidavit  that  it 
is  the  practice  in  Yorkshire  to  require  security  pre- 
viously to  recording  the  plaint.  He  relied  also  on  the 
language  of  the  writ ;  \Tindal  C.  J.  That  is  mere  form ; 
no  security  is  ever  taken  ;]  and  on  19  G.  S,  c.  70.  sSk  5. 
and  6., — which  enact  that  ^'  no  execution  shall  be  stayed 
or  delayed  upon,  or  by  any  writ  of  error  or  supersedeas 
tliereon  to  be  sued,  for  the  reversing  of  any  judgment 
given  or  to  be  given  in  any  inferior  court  of  record, 
where  the  damages  are  under  10/.,  unless  such  person 
or  persons  in  whose  name  or  names  such  writ  of  error 
shall  be  brought,  with  two  sufficient  sureties,  such  as 
the  Court  (wherein  such  judgment  is  or  shall  be  given) 
shall  allow  of,  shall  first,  before  such  stay  be  made, 
or  sig)ersedeas  be  awarded,  be  bound  unto  the  party  for 
whom  any  such  judgment  is  or  shall  be  given,  by 
recognizance  to  be  acknowledged  in  the  same  Court  in 
double  the  sum  adjudged  to  be  recovered  by  the  said 
former  judgment,  to  prosecute  the  said  writ  of  error  with 
effect,  and  also  to  satisfy  and  pay  (if  the  said  judgment  be 
affirmed  or  the  said  writ  of  error  be  nonprossed)  all  and 
suigular  the  debt,  damages,  and  costs  adjudged  or  to 
be  adjudged,  and  all  costs  and  damages  to  be  awarded 
for  the  same  delaying  of  execution : "  "  Provided, 
that  no  cause  where  the  cause  of  action  shall  not 
amount  to  the  sum  of  10/.  or  upwards,  shall  be  re- 
moved or  removeable  into  any  superior  court  by  any 
writ  of  habeas  corpus  or  otherwise,  unless  the  Defendant 
who  shall  be  desirous  of  lemoving  such  cause  shall 
enter  into   the   like  recognisance  for  payment  of  the 
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debt  and  costs,  in  case  judgment  shall  pass 
him:" — observing,  that  though  the  fifth  section  appl 
to  courts  of  record,  the  sixth  is  general  in  its  lan^ 
and  in  Grimshaw  v.  Emerson  (a)  the  latter  section 
held  to  extend  to  county  courts* 


Erie.    In  Grimshaw  v.  Emerson  the  cause  was         re 
moved  before  judgment.     The  sixth  section  does     ^xioe 
apply  to  cases  where  the  cause  has  arrived  at  judgiCM^o^ 
in  the  Court  below ;  the  fifth  is  expressly  confineA  to 
courts  of  record ;  and  the  sixth,  impliedly,  for  it    re* 
quires  the  Defendant  to  enter  into  a  recognisance,  wfaicb 
can  only  be  done  in  a  court  df  record. 

TiNDAL  C.  J.  This  case  does  not  fall  within  the 
statute  19  G.  d.  c.  70.  The  fourth,  fifth,  and  sixth 
sections  all  apply  to  the  same  subject-matter,  —  causes 
in  an  inferior  court  of  record  for  the  recovery  of  a  sum 
less  than  10/. 

The  fourth  authorises   the  removal  of  the  record 
into  the  superior  Court  for  the  purpose  of  issuing  exe* 
cution  to  the  sheriff  of  any  county.     The  fifth  specifies 
the  conditions  on  which  execution  shall  be  stayed ;  and 
the  sixth,  by  requiring  the  Defendant,  upon  removal 
of  the  cause,  to  enter  into  ^  recognisance  for  the  pay^ 
ment   of  debt  and  costs  in  case  Judgment  shall  past 
against  him,  clearly  points  to  the  case  in  which  tht 
cause  has  not  arrived  at  judgment  in  the  Court  below. 
It  is  unrvecessary,  therefore,  to  advert  to  the  case  of 
Grimshaw  v.  Emerson;   and  this  rule  must  be  made 
absolute. 


BosANQUET  J.  The  fourth  and  fifth  sections  are  ex* 
pressly  confined  to  inferior  courts  of  record ;  and  the 
sixth  does  not  apply  to  causes  removed  after  judgment. 

(a)  1  Bowl.  SSI. 
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dUne  and  was  the  lawful  holder  of  the  said  bill  of 
exchange,  and  continued  such  holder  thereof  until  and 
at  the  time  of  the  supposed  conversion  thereof,  in  the 
declaration  mentioned:  that  the  said  35/.  had  not  at 
any  time  before  the  commencement  of  this  suit  been 
repaid  to  the  Defendant,  but  still  remained,  and  was 
wholly  due  and  unpaid  to  him.  Verification. 
-  Demurrer  to  the  third  plea,  on  the  ground  that  it 
was  repugnant,  and  contained  allegations  at  variance 
and  inconsistent  with  each  other;  and  replication  to 
the  last  plea,  that  at  the  time  of  the  Defendant's  so 
taking  and  receiving  from  Rawlings  the  bill  of  ex- 
change, as  in  that  plea  mentioned,  the  Defendant  had 
notice,  and  then  well  knew  that  Rawlings  had  not 
good  or  sufficient  right  or  authority  to  lodge  and  deposit 
the  bill  with  the  Defendant,  as  such  a  pledge  and  de- 
posit to  be  by  him  kept  and  retained  until  the  said  35L 
was  repaid  and  satisfied,  and  to  secure  the  repayment 
thereof*     Conclusion  to  the  country. 

After  joining  in  the  demurrer  to  the  Defendant's 
third  plea,  the  Defendant  demurred  to  the  PlaintiflTs 
replication  to  the  fourth  plea,  on  the  ground  that  the 
issae  tendered  by  the  replication  was  immaterial,  there 
being  no  averment  that  Rawlings  had  not  good  title  to 
the  bill,  and  power  to  dispose  thereof. 

Joinder. 


1839. 
Hilton 


Stephen^  Seijt.  in  support  of  the  demurrer  to  the 
third  plea,  argued  that  the  plea  was  inconsistent,  be- 
cause it  stated  that  the  Defendant  was  the  holder  of  the 
bill,  and  the  Plaintiff  possessed  of  it,  at  one  and  the 
-same  time;  in  other  words,  that  two  different  parties 
were,  at  the  time  of  the  conversion,  lawful  holders  of 
the  bill. 

The  Court  then  called  on 
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1839.       fendant  for  a  good  and  valuable  consideration  in 

behalf;  by  means  whereof  the  Defendant  then  becai 

^^       and  was  the  lawful  holder  of  the  said  bill  of  ext 
Swan.        &nd  continued  such  holder  until  and  at  the  time  of 
said  supposed  conversion  thereof.     Verificatioiu 

4.  That  after  the  drawing  and  accepting  the  bill 
exchange,   and   after   the  bill   had   been  indorsed 
PoweU  to  the  Plaintiff,  and  before  the  bill  became 
and  payable,  and  whilst  it  was  in  the  possession  of 
Plaintiff,  she  indorsed  the  same  in  blank ;  that  before 
at  the  time  of  the  supposed  conversion  by  the  Defendi 
one  Rawltngs  was,  by  virtue  of  such  last-mentioned 
dorsement,  the  holder,  and  was  possessed  of  the 
bill  with  such  indorsement  by  the  Plaintiff  in  bU 
as  aforesaid;  that  afterwards,  and  before  the  bill 
came  due  and  payable,  to  wit,  on  the  16th  of  Jantu^K!f 
1838,  the  said  Rawlings  then  being  the  holder  and    u 
possession  of  the  bill,  offered  to  deposit  and  leave 
same  in  the  hands  of  the  Defendant  as  a  secnrity 
the  payment  of  a  certain  sum  of  money,  to  wit, 
then  due  and  owing  by  Rawlings  to  the  Defendai^^* 
that  the  Defendant  being  satisfied  as  to  the  credit  a.x>d 
respectability  of  the  drawer  and  acceptor  thereof,  ajnd 
of  the  Plaintiff,  and  also  then  believing,  and  stilt   E^^ 
lieving,  that  Rawlings  was   lawfully  possessed  of  tlw 
bill,  and  had  good  and  sufficient  right  and  autbon^J 
to  negociate   and   otherwise   dispose  of  the   biU,  aO« 
to   lodge   and  deposit   the   bill   with  the   Defendant 
and  to  deliver  the  same  to  him,  and  not  then  knof^' 
ing  nor  yet  knowing  the  contrary  thereof,  afterwards 
and  before  the  bill  became  due  and  payable,  took  and 
received  of  and  &om  the  said  Raxdings  the  said  bill 
as  a  pledge  and  deposit  to  be  by  the  Defendant  kept 
and  retained   until   the  35L  was  repaid  and  satisfied, 
and   to  secure   the  repayment   thereof:   by  means  of 
which  said  several  premises,  the  Defendant  then  be- 
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*and  was  the  lawful  holder  of  the  said  bill  of 

^V^ange,  and  continued  such  holder  thereof  until  and 

^He  time  of  the  supposed  conversion  thereof,  in  the 

^^aration  mentioned:  that  the  said  35/.  had  not  at 

^  time  before  the  commencement  of  this  suit  been 
^^d  to  the  Defendant,  but  still  remained,  and  was 

uolly  due  and  unpaid  to  him.  Verification. 
Demurrer  to  the  third  plea,  on  the  ground  that  it 
^as  repugnant,  and  contained  allegations  at  variance 
^nd  inconsistent  with  each  other;  and  replication  to 
the  last  plea,  that  at  the  time  of  the  Defendant's  so 
raking  and  receiving  from  Rawlings  the  bill  of  ex- 
rbange,  as  in  that  plea  mentioned,  the  Defendant  had 
lotice,  and  then  well  knew  that  Rawlings  had  not 
^ood  or  sufficient  right  or  authority  to  lodge  and  deposit 
he  bill  with  the  Defendant,  as  such  a  pledge  and  de- 
KMit  to  be  by  him  kept  and  retained  until  the  said  35/. 
ras  repaid  and  satisfied,  and  to  secure  the  repayment 
hereof.     Conclusion  to  the  country. 

After  joining  in  the  demurrer  to  the  Defendant's 
hird  plea,  the  Defendant  demurred  to  the  PlaintiflP's 
replication  to  the  fourth  plea,  on  the  ground  that  the 
msae  tendered  by  the  replication  was  immaterial,  there 
being  no  averment  that  Rawlings  had  not  good  title  to 
the  bill,  and  power  to  dispose  thereof. 

Joinder. 


1839. 
Hilton 


Stephen^  Serjt.  in  support  of  the  demurrer  to  the 
third  plea,  argued  that  the  plea  was  inconsistent,  be- 
cause it  stated  that  the  Defendant  was  the  holder  of  the 
bill,  and  the  Plaintiff  possessed  of  it,  at  one  and  the 
«ame  time;  in  other  words,  that  two  different  parties 
were,  at  the  time  of  the  conversion,  lawful  holders  of 
the  bill. 

The  Court  then  called  on 
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SwAK. 


Hoggins  to  support  the  plea ;  but  after  beating  bi 
they  expressed  a  clear  opinion  that  it  could  not 
sustained;  whereupon  he  proceeded  to  the  demo: 
to  the  replication  to  the  fourth  plea,  and  argued 
.the  allegation  that  the  Defendant  knew  BawUngs 
no  authority,  was  not  equivalent  to  an  averment  tb 
Rawlings  was  destitute  of  authority  to  pledge  the  bi 
the  Defendant's  knowledge  might  turn  out  to  be  L 
correct;    and    unless  Rawlings  was  actually  wither 
authority,  the  deposit  by  him  gave  the  Defendant 
title:  the  issue  raised  on  the  Defendant's  knowled] 
therefore,  was  immaterial:    the  PIainti£P  should  h 
averred   explicitly   that  Rawlings    had   no    author^' 
instead   of  leaving  the  fact  to   be  inferred  from 
affirmative  pregnant. 


y 


Stephen,  contra.  The  replication  could  not,  by  wtm 
other  form  of  expression,  traverse  the  defence  mean^ 
be  set  up  by  the  fourth  plea.  The  Defendant  reli 
upon  that  principle  of  mercantile  law  which  pro 
a  bond  Jlde  holder  if  he  has  no  knowledge  of 
defect  of  title  in  the  party  who  transfers  a  bill, 
the  replication  is  informal,  the  plea  is  ill;  for  it  ^^ 
essential  that  the  Defendant  should  state,  not  me 
that  he  believed  Rawlings  had  authority,  but  that 
had  no  knowledge  of  any  defect  in  Rawlingsfs  titX 
De  la  Chaumette  v.  Bank  of  England  (a),  Evans 
Kymer  (ft),  Haynes  v.  Foster  (c),  Tretdtel  v.  Baw^^^^ 
don  (d),  Collins  v.  Martin  (^),  JauUery  v.  Britten,  (g)  ^^ 
Fancourt  v.  Bull  (A),  to  a  declaration  in  trover  for  a  I^"" 
of  exchange,  the  Defendant  pleaded  that  the  dra'*^^' 
indorsed  to  A.^  and  A.y  for  a  good  consideration^ 
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3orsed  to  the  Defendant;    the  Plaintiff  replied  that        1839. 

Jiere  was  no  good  consideration  for  AJs  indorsement,        

sod  the  Court  held  that  such  a  tbaverse  was  materiaL  '^^'^^^ 
That  case  b  in  point  for  the  Plaintiff.  But  the  al-  ^Swak. 
legation  that  the  Defendant  knew  Raxdings  had  no 
lutbority  implies  that  he  had  none.  In  Jones  v.  Winck' 
worth  (a\  in  trover  for  letters  patent,  after  verdict  for  the 
Plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  the 
Plaintiff  had  not  alleged  he  was  possessed  of  the  letters 
patent  tU  de  bonis  propiris.  ^^  Sed  non  allocatur.  And 
the  declaration  does  mention  that  the  Defendant,  know- 
ing them  to  appertain  to  the  Plaintiff,  converted  them ; 
which  implies  as  much."  It  was  not  necessary,  how- 
ever, that  the  Plaintiff  should  aver  that  the  Defendant 
knew  Ranolings  had  no  authority,  for  a  blank  indorsement 
does  not  transfer  the  property  in  a  bill.  In  Com.  Dig. 
Action  on  the  Case^  Trover j  B.,  it  is  laid  down,  ^^  If  a 
bill  of  exchange,  payable .  to  A.  or  order,  be  indorsed 
with  the  name  of  A,,  but  no  assignment  written,  and 
afterwards  found  by  i3.,  trover  lies  against  him  by  A.j 
for  by  the  writing  of  his  name  the  property  of  the  bill 
was  not  transferred." 

Hoggins^  in  reply.  Upon  special  demurrer,  at  least, 
the  replication  is  informal.  The  plea  states  an  indorse- 
ment in  blank,  which  prima  Jacie  imports  a  consider- 
ation to  the  indorser.  In  Fancourt  v.  Bull  there  was  an 
express  traverse  of  the  consideration,  which  traverse  the 
Plaintiff  ought  to  have  taken  here  if  he  meant  to  im- 
peach the  Defendant's  title.  Under  this  replication  the 
Plaintiff  would  be  relieved  from  proving  that  Rawlings 
had  no  authority. 

TiNDAL  C.  J.  I  am  of  opinion  that  the  Plaintiff  is 
entitled  to  judgment  on  the  demurrer  to  this  replication. 

(o)  Hardr.  III. 
£  £  4 
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1839.        It  is  doubtful  whether  the  plea  is  good  in  substance, 
'        it  shews  no  authority  in  ffaXDlings  to  pledge  the  bi 
^  On  that,  however,  it  b  unnecessary  to  give  any  opinion 

Swan.       for  the  replication  has  taken  issue  upon  a  point  matei 
to  the  defence.     The  substance  of  the  fourth  plea  t 
that  the  Plaintiff  indorsed  the  bill  in  blanks  and 
Rowlings  became,  by  virtue  of  such  indorsement^  th 
holder;  — it  is  not  said  the  lawful  holder; — ifRanlii 
was  the  lawful  holder,  he  had  a  right  to  pledge  the  bi 
that  is  one  answer  to  the. Plaintiff's  demand:  anoCh< 
is,  whether  Rowlings  had  a  good  title  or  not,  that 
Defendant  believed   that  he  had  lawful  authori^ 
transfer  the  bill :  but  by  that  averment  the  plea  becom 
double,  as  it  is  uncertain  whether  the  Defendant  relL 
on  Rowlings*s  title,  or,  having  no  knowledge  of 
lings^s  want  of  title,  relies  on  the  simple  transfer, 
are  bound,  however,  to  construe  the  plea  —  if  it  w  S.U 
admit  of  such  construction — as  free  from  duplid^, 
may  take  it  that  the  Defendant  relies  on  his 
taken  the  bill  without  any  knowledge  that 
had  no  authority  to  transfer  it.     Upon  that,  the  om 
point  between  the  parties  would  be,  whether  the 
fendant  took  the  bill  bonajide^  without  knowledge 
Rowling^ s  defect  of  title.   Therefore,  construing  the  pL 
'  most  beneficially  for  the  Defendant,  we  hold  that  t 
replication  has  raised  the  proper  issue ;  and  that  the 
murrer  to  it  must  be  overruled. 

BosANQUET  J.   This  is  a  plea  in  confession  and  avoL 
ance.     It  does  not  profess  to  deny  the  Plaintiff's  ti 
or  the  conversion,  but  alleges  matter  in  excuse  for  su 
conversion.  It  says,  whatever,  Rawlings*s  title  might 
when  the  bill  came  to  the  Defendant  he  believed  th 
was  no  defect  in  Rawling^s  title.     The  want  of  kno 
ledge  of  any  such  defect  is  the  very  point  of  the  excu 
and  is  properly  traversed  by  the  replication. 
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ofi^  and  a  balance  of  207/.  was  paid  to  James  Big' 
maidertj  the  third  mortgagee. 

On  the  17th  of  May  ISSG,  the  Defendant,  as  as- 

ngDfit  of  Henry  Rigmaideriy  sold  to  Edward  Rigmaiden 

the  good  will  of  the  business,  the  licences,  liquors,  and 

trade  fixtures,  for  150/.,  and  the  former  licences  having 

be«i  forfeited,  obtained  a  fresh  one  for  Edward  Rig'^ 

Maiden^  upon  payment  of  a  sum  of  money  to  the  excise. 

*  The  Plaintiffs  as  first  mortgagees  now  sought  to  recover 

•f  the  Defendant  for  James  Rigmaiden,  by  whom  they 

^vere  indemnified,  the  sum  obtained  for  the  licences. 

Upon  proof  of  these  facts,  Coleridge  J.,  before  whom 
^  cause  was  tried,  directed  a  nonsuit,  being  of  opinion 
titt  the  licences  could  not  be  the  subject  of  a  sale ;  and 
^w,  at  all  events,  the  licence  in  respect  of  which  the 
'^^ney  had  been  paid  was  not  one  of  those  conveyed  to 
^  iMaintiff,  which  had  been  suspended,  but  a  new  one 
•"•de  out  to  Edward  Rigmaiden. 

^^esmett  having  obtained  a  rule  nisi  to  set  aside  the 
"^^suit,  on  the  ground  that  the  licence  attached  to  the 
P^'Hiaes  for  the  time  being  was  part  of  the  security 
"*^Hded  by  the  parties  to  be  conveyed  to  the  first  mort^ 
ffS^e,  and  that,  even  -if  it  could  not  with  propriety  be 
**^,  the  Plainti£&  were  entitled  to  the  money  pro- 
"tto^  by  it,  when  once  in  the  hands  of  the  De- 
feiUJant,— 


1639. 
Manifold 

V* 

Moiuui* 


Alexander  and  Cromptorij  who  shewed  cause,  con-* 

^'^Hled  that,  at  all  events,  the  Plaintiffs  could  have  no 

''^^^Test  in  any  licence  granted  to  one  whose  occupation 

^^^^Kiinenced  after   their  mortgage  had  been  paid  off. 

out  as  tlie  licensing  act,  9  G.  4.  c.  61.,  requires  that  the 

^^^^noe  shall  be  granted  to  each  occupier  in  succession, 

^t  might  fairly  be  argued,  that  a  mortgagee  who  does 

^ot  occupy  can  take  no  interest  by  a  transfer  of  the 
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jprUfts.     Manifold  and  Another,  v.  MoRRiSy  Assignee 

of  Henry  Rigmaiden,  a  Bankrupt. 


Premises  in 
which  the  bu- 
siness of  a 
wine  and  spi- 
rit merchant 
was  carried 
on  were  as- 
signed^ to- 
gether with 
the  licence^ 
to  Plaintiff 
by  way  of 
mortgage; 
the  occupier 
forfeited  the 
licence^  and 
Plaintiff's 
mortgage  was 
paid  off; 
afterwards  the 
assignee  of 
the  mortgagor 
procured  a 
new  licence, 
which  he  sold 
to  a  new 
occupier  of 
the  premises : 
Held,  that 
Plaintiff  could 
not  sue  him 
for  the 
amount  ob- 
tained on  the 
sale  of  such 
licence. 


ASSUMPSIT  for  wine  licences  sold  and  delitmB; 
for  money  had  and  received  by  the  Defendaot  Co 
the  PlaintiiTs  use ;  and  on  an  account  stated. 

It  was  proved  at  the  trial  that,  on  the  24th  of 
btnary  18S5,  Henry  Rigmatdefij  a  wine  and  spirit 
chant,  mortgaged  the  premises,  with  the  appurtenaDce^A 
in  which  he  carried  on  his  business,  and  all  licences  fic' 
vending  wine  or  spirits  in  or  on  the  premises^  to  ti:^^ 
Plaintiffs,  for  S9002.,  with  a  power  of  sale  on  defiiok 
payment. 

On  the  86th  of  the  same  month  he  made  a 
mortgage  of  the  sscme  premises  to  John  Holder 
1S50/.,  with  a  like  power  of  sale. 

On  the  27th  of  the  same  month,  he  made  a  tbii 
mortgage  of  the  same  premises,  and  an  assignment 
the  surplus  moneys  to  arise  on  sale  of  the  premises 
either  of  the  former  mortgagees,  to  his  brother  «A 
Rigmaiden,  for  13S0/. 

On  the  26th  of  February  1836,  he  became  a 
rupt,  and  the  Defendant  was  appointed  his  assignee. 

On  the  7th  of  April  following,  the  premises 
sold  by  the  Plaintiffs,  in  discharge  of  their  mortgage^ 
Edward  Rigmaiden  for  5520/.;  but  by  the  condition^^ 
of  sale  the  licences  were  expressly  excluded,  and 
served  to  be  taken  at  a  valuation  by  the  purchaser 
the  premises. 

At  this  time,  however,  the  licences  had  been  sus^ 
pended  by  the  magistrates  for  some  irregularities  oi^ 
the  part  of  Henry  Rigmaiden. 

Out  of  the  5520/.,  the  two  first  mortgagees  were  paid 
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and  a  balance  of  207/*  was  paid  to  James  Big^ 
'den,  the  third  mortgagee. 

3n  the  1 7th  of  May  ISS6,  the  Defendant,  as  as- 
lee  of  Henry  Rigmaideny  sold  to  Edward  Rigmaiden 
good  will  of  the  business,  the  licences,  liquors,  and 
le  fixtures,  for  150/.,  and  the  former  licences  having 
XI  forfeited,  obtained  a  fresh  one  for  Edward  Rig'^ 
Tden,  upon  payment  of  a  sum  of  money  to  the  excise, 
e  Plaintiffs  as  first  mortgagees  now  sought  to  recover 
fche  Defendant  for  James  Rigmaiden,  by  whom  they 
re  indemnified,  the  sum  obtained  for  the  licences. 
LJpon  proof  of  these  facts,  Coleridge  J.,  before  whom 

cause  was  tried,  directed  a  nonsuit,  being  of  opinion 
1L  the  licences  could  not  be  the  subject  of  a  sale ;  and 
:€,  at  all  events,  the  licence  in  respect  of  which  the 
ney  had  been  paid  was  not  one  of  those  conveyed  to 
^  Plaintiff,  which  had  been  suspended,  but  a  new  one 
<3e  out  to  Edward  Rigmaiden. 


1639. 

» 

MakifoiiD 

MoBVfc 


^^Sfwell  having  obtained  a  rule  nisi  to  set  aside  the 
^soit,  on  the  ground  that  the  licence  attached  to  the 
mises  for  the  time  being  was  part  of  the  security 
^nded  by  the  parties  to  be  conveyed  to  the  first  mort^ 
^e,  and  that,  even  if  it  could  not  with  propriety  be 
U  the  Plainti£&  were  entitled  to  the  money  pro- 
pel by  it,  when  once  in  the  hands  of  the  De- 
lant,— 


2.  Alexander  and  Crompton,  who  shewed  cause,  con-* 
led  that,  at  all  events,  the  Plainti£&  could  have  no 
^i"est  in  any  licence  granted  to  one  whose  occupation 
^Uienced  after  their  mortgage  had  been  paid  off. 
^t  as  the  licensing  act,  9  G.  4.  c.  61.,  requires  that  the 
^ce  shall  be  granted  to  each  occupier  in  succession, 
Uiight  fairly  be  argued,  that  a  mortgagee  who  does 
ot  occupy  can  take  no  interest  by  a  transfer  of  the 
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18S9,       licence;   Ex  parte  Reid.{a)     The  Court  here  called 


on 


fV.  H.  Watson  to  support  the  rule.  The  Ikenoe 
attached  to  the  premises,  in  whose  name  soever  it  du^ 
be  made  out,  was  part  of  the  security  transferred  to  the 
Plaintifisy  and  the  Defendants  having  sold  it,  the  Eain- 
tiffs  are,  in  law,  entitled  to  the  proceeds. 

TiNDAL  C.  J.     The  sum  which  the  Plaintifis  seek  to 
recover,  cannot  be  considered  as  money  had  and  re- 
ceived by  the  Defendant  to  their  use,  or  to  the  use  of 
James  Bigmaiden.     The  short  state  of  the  facts  is  this; 
in  18S5  the  Plaintiffs  become  the  mortgagees  of  ahoose, 
with  a  wine  and  spirit  licence  attached  to  it.     In  18S6 
the  licence  is  forfeited.     The  Plainti£&  sell  the  premises 
under  a  power  contained  in  their  mortgage  deed,  and 
take  no  steps  to  procure  a  new  licence :  afterwards,  a 
new  licence  is  obtained  by  the  Defendant,  the  assignee 
of  the  mortgagor,  which  he  sells  to  a  subsequent  coca* 
pier  of.  the  premises.     On  two  grounds,  therefore,  I 
think  the  Plaintiff's  claim  fails:    first,  the  licence  in 
question  is  not  the  licence  conveyed  to  the  Plaintiffi; 
secondly,  their  interest  in  the  property  ceased  what  the 
premises  were  sold  by  them  in  discharge  of  their  mortF 
gage,  and  conveyed  to  a  third  person. 

BosAMQUET  J.  This  action  for  money  bad  and  re-> 
ceived,  is  founded  on  the  supposition  that  the  Defendant 
has  sold  the  property  of  the  Plaintifife,  and  received  the 
price  of  it.  But  it  does  not  appear  to  me,  that  the  sale  by 
the  Defendant  to  Edroard  Bigmaiden^  and  his  obtaining 
the  grant  of  a  fresh  licence  to  the  latter  upon  payment 
of  money  to  the  excise,  can  be  considered  as  a  sale  oT 

(a)  1  Deacon  Sf  OiUt.  250. 
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the  Plainti£P's  property.  The  licence  claimed  by  the 
Plaintiffs  had  been  forfeited^  or  at  least  suspe^nded  for 
Henry  RigmaiderCs  misconduct.  The  tenant  under  that 
licence  had  ceased  to  occupy  the  pi^lic  house,  and  no- 
application  to  the  magistrates  for  the  renewal  of  the 
licence  had  been  made  by  the  Plaintiffs,  nor,  if  any  such 
a{^lication  had  been  made,  had  they  a  right  to  insist 
open  the  licence  being  granted.  I  am  therefore  of 
opinion,  that  the  nonsuit  was  right. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 
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MuLLiNS  V.  Scott. 


May  1. 


TN   trespass   for  an   assault,    the   Defendant   having  Trespass, 
obtained   a  verdict  upon    a  plea   of  son  assault  Pif*«*  °o^ 
dewnesne^  and  the  Plaintiff,  on  the  plea  of  not  guilty,         ^  a99ault 

demesne;  De« 

C  Jones  moved  to  enter  a  verdict  for  the  Defendant  .®°  "L«^:ll 

mg  a  verdict 

on  that  plea  also,   on  the  ground  that  after  having  on  the  latter 

obtiuned  the  verdict  on  a  plea  which  went  to  the  merits  P^^*  *°^ 

-.    •  .  .         ,  ,  .  Plaintiff  on 

of  the  entire  action,  he  ought  not  to  pay  the  costs  ^^  former 

of  the  first  issue  which  was,  in  effect,  involved  in  the  Defendant  is 
second.  not  entitled 

to  the  costs  of 
the  issue  on 

Sed  per  Curiam.  If  the  Defendant  chooses  to  plead  ^«  former. 
that  he  did  not  commit  an  assault  which  he  knows 
he  did  commit,  and  which  he  proceeds  to  justify,  there 
is  no  reason  why  he  should  not  pay  the  costs  of  the 
isaue  which  he  has  unnecessarily  compelled  the  Plaintiff 
to  prove:  but  the  verdict  on  the  justification  will  give 
bim  the  general  costs  in  the  cause. 

Rule  refused. 
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^^y^  1^    *  Kendall  v.  Hayward. 


The  jury 
having  giYen 
a  verdict  for 


tf^ASEy  for  slandering  the  Plaintiff  by  saying  he  M 
a  thiefy  and  had  stolen  two  pair  of  sheets. 
oJ^ToJ.  hl^        It  was  proved  at  the  trial,   that  the  slander  hsi 
a  case  of         been   repeated  in   a  way  which   indicated   malice  on 

■lander,  the      the  part  of  the  Defendant,  who  refused  to  make  any 

Ckmrt  refused         , 

to  grant  a         apology. 

new  trial  at  The  jury,  however,  having  found  a  verdict  for  onl; 

^£^.    20..  damages, 


ti£ 


Clarksorif   on  behalf  of  the  Plaintiff,   moved  ht  a 
new  trial,  as  this  was  a  case  in  which  the  Judge  had 
no  power  to  certify,  and  the  Plaintiff,  though  much 
aggrieved,  would,  as  the  verdict  was  under  40s.,  obtain 
no  costs. 

Ti^^DAL  C.  J.  I  think  a  more  complete  measure  of 
justice  would  have  been  attained  if  the  jury  had  given 
higher  damages,  but  the  Court  never  grants  a  new 
trial  because  the  damages  are  low,  unless  there  has 
been  some  mistake  in  a  point  of  law  on  the  part  of  the 
judge  who  presided,  or  in  the  calculation  of  figures  by 
the  jury. 

The  rest  of  the  Court  concurred,  and  Clarkson 

Took  nothaig« 
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^AUNDERSON  and  Others  t;.  Piper  and  Others.       May  i. 

^^HE  Plainti£fs,  as  indorsees^  declared  against   the  A  bill  of  ex. 

Defendants  as  acceptors  of  a  bill  of  exchanire  for  *^"*°fi^  ^"f 

^  ^  °  expressed  in 

^5L    for  value  received,   bearing  date  the   SOth   of  figures  to  be 
August  1 886,  and  payable  six  months  after  date.     Se-  ^^^^  f^^ 
cond  count  on  an  account  stated.     Plea  to  the  first  ^^f^'^fo^^g 
cotuit,  that  the  Defendants   did   not  accept ;    to    the  hundred 
second,  that  they  did  not  promise  as  in  that  count  ^^^  ^^^ 
alleged.  a  stamp  ap- 

At  the  trial,  the  PlaintiflFs  produced,  in  support  of  P^^^\^ 
their  declaration,  a  bill  of  exchange,   of    which  the  ^nount: 

following  is  a  copy :  —  Held^  that 

evidence  to 

"  245i  London,  Aug.  SO.  1886.  *^^^  ^**  ^^ 

6  words  *'  and 

Six  months  after  d^,  p9y  to  our  order  two  hundred  /orty^five  " 
pounds  for  value  rec^^d.*^  ^**?  *^^ 

To  Messrs.  H.  H.  P|j^  .|     Per  Procuration  of  Thos.  ^^^  ^Li 
and  Co.  42.  East  Ch^g^  ^.         Maltby,  Son,  and  Co.  not  admisai- 

I  ^  ^  Henry  Maltby.  ^^®- 

Indorsi^  TMsnnas  Maltby,  Son,  and  Co.** 

The  jury  found  a  verdict  for  the  Plaintiffs  for  245/. 
«nd  interest,  subject  to  the  opinion  of  the  Court  upon 
the  following  case :  — 

The  Plaintiffs  are  extensive  bill  brokers  in  London. 
It  was  proved  upon  the  trial,  that  the  bill  was  drawn 
by  MaUbg  and  Co.  upon,  and  accepted  by  the  Defend- 
ants in  payment  of  the  sum  of  245/.,  being  the  contract 
price  of  ten  tons  of  lead  sold  by  Maltby  and  Co.  to  the 
Defendants*  The  bill  was  drawn  in  figures  for  245/., 
bat  the  words  **  and  forty-five"  were  omitted  in  the 
body  of  the  bill  by  mistake.     The  bill,  when  drawn. 


BAtmDBBfeM 
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1839.  bill  of  exehang^j  hiid  Hv^  the  dhi6f  atid  t>HMtt^  ittb^^ 
sttticte  ther^df,  Wh^reutlio  special  T^gktA  blight  to  IM^ 
hadi"     He  is  followed  by  Seawes,  Lex  M(^.  441.  p 

PiPEiU       198*  ne&rly  in  the  same  Words^  arid  Pc¥bis^  iii  hii 

on  Bills  of  Exchange,  extracts  the  passage,  orilittitig  t^ 
qualification.     The  qualification,  however,  implies  tt^ 
the  drawee  may  wait  for  and  l*eceive  itifoMtiatibii  itf 
what  was  the  f  eal  intention  of  the  parties  \  ahd  the  Wbftf« 
passlige  applies  rather  to  bills  dl*awn  oil  a  geueral  a^eottslr 
of  the  details  of  Which  the  drawee  tnay  be  {gdiMtit^ 
than  td  bills  drawii  to  Obtain  paynietit  on  A  s})^«? 
contract.    Then»  evei^  Contract  most  be  tiiketi  JMi^ 
cofUrd  pfqfhreHtetA  I  ahd  there  exists  h^re  in  the  Attom^^ 
df  the  stamp  ah  ifldieation  of  intehtioti  which  eould  ttdit 
be  found  in  the  titne  of  MatlUSi.    The  rule  Whldi  ptc^ 
eludes  the  receipt  of  evidence  to  explain  a  patedt  slA^ 
^IgUity,  doed  not  apply 'to  mereantile  eoritratts,  whicb 
are  Often  framed  in  characters  partaking  of  the  ntttdf* 
of  hieroglyphics,  or  expressed  itl  language  whieh  cM- 
veys  no  meaning  to  an  ordinary  reader,  and,  therefor^^ 
from  the  necessity  of  the  case,  must  be  explained  by 
parol  evidence.     Thus,  in  Smith  V.  Wikcm  (tt),  e^ideiic^ 
was  admitted  to  shew  that  by  the  expression  ICO^ 
rabbits,  the  parties  meant  1200.     In  Bold  t.  Bmfim{b) 
a  variance  between  the  bought  and  sold  note  WAS  ey 
plained  by  the  usage  of' trade.     See  also  SoUondeg  ^' 
Forbes,  [c)     And  where  a  question  arises  as  to  tb« 
getieral  intention  of  the  parties,  concerning  which  tb^ 
instrument  is  not  decisive,  it  has  been  held  that  proof 
of  independent  facts,  collateral  to  the  instrument,  m^y 
be  properly  admitted ;  Rex  v.  Ldindon.  (d)    Here,  as  tb« 
bill  purports  to  be  for  value  received,  the  Plaintiif  ttJi^y 
shew,  as  a  collateral  iact,  what  that  value  was,  and  tH^ 


(«)  3  B.  S^'  AdoL  728.  (c)  5  New  Cant,  121. 

(b)  I  Meet.  S^  WH^.  M8.  \d)  6  T.  R.  379- 
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were  entitled  to  recover  either  of  those  sums,  a  verdict       18S9. 

was  to  be  entered  accordingly.    If  the  Court  should       

be  of  opinion  that  the  Plaintiflfe  were  not  entitled  to  8a^»«»n 
TQOOver  any  sum  from  the  Defendants,  a  nonsuit  was  to       Pmnt. 
be  entered. 

fPSde  Seijt  for  the  Plaintiffs.    The  amount  of  the 
stamps  the  value  of  the  goods  for  which  the  bill  was 
accepted,  and  the  conduct    of   the  acceptors  shews 
clearly  that  it  was  their  intention  to  accept  a  bill  for 
2^SL ;  and  the  bill  being  drawn  for  value  received,  the 
PlaiDti£&  only  explain,  and  do  not  contradict  or  vary 
the  instrument,  by  shewing  what  the  amount  of  that 
value  was.    It  has  always  been  the  practice  so  to  ex- 
plain mercantile  instruments.  Thus  in  Bex  v.  Elliott  {a\ 
where  the  prisoner  was  indicted  for  forging  a  50/.  pro- 
missory note,  the  body  of  the  note  omitt^  the  word 
founds;  but  the  margin,  containing  the  figures  50/.,  it 
was  held  that  the    prisoner  was  properly   convicted. 
Marius  lays  it  down,  p.  32.  3d  edit.,  ^^  If  it  so  fell  out, 
thai  through  unadvisedness,  or  error  of  the  pen,  the 
figures  of  the  sum,  and  the  words  at  length  of  the  sum 
chat  is  to  be  paid  upon  any  bill  of  exchange  do  not  agree 
together,  either  that  the  figures  do  mention  more  and 
the  words  less,  or  that  the  figures  do  specify  less,  and 
die  words  at  length  more,  in  either,  or  in  any  such  like 
laae,  you  ought  to  observe  and  follow  the  order  of  the 
words  mentioned  at  length,  and  not  in  figures,  until 
further  order  he  had  concetning  the  same^  because  a 
mail  is  more  apt  to  commit  an  error  with  his  pen  in 
writing  a  figure,  than  he  is  in  writing  a  word :  and  also 
because  the  figures  at  the  top  of  the  bill  do  only,  as  it 
were,  serve  as  the  contents  of  the  bill,  and  a  breviat 
thereof,  but  the  words  at  length  are  in  the  body  of  the 

:        (a)  2  East^  PI.  Cr.  951. 
VOL.  V.  p  F 
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1839.  In  ^^  V*  Elliott^  there  was  no  discrepancy  between 

— —       the  body  of  the  note  and  the  margin^   but  a  mere 
Saundersoit  omission  in  the  body  of  the  note  which  the  margin  sof- 
PiPBB.       ficiently  supplied ;  as  the  venue  in  the  margin  of  a  d^ 
claration  may  supply  the  place  of,  but  not  contradidi  i 
venue  in  the  declaration  itself.     The  stamp  cannot  be 
called  in  aid  without  resorting  to  the  parol  evidence; 
and,  in  the  ordinary  question,  whether  an  agreeffleot 
between  landlord  and  occupier  be  a  lease,  or  merdy  an      * 
agreement  for  a  lease,  the  decision  of  the  Grart  i^ 
never  governed  by  the  stamp,  for  a  lease  stamp  is  ofteO 
a£Sxed  on  that  which  turns  out  to  be  a  mere  agreement 
The  passages  in  Marius  and  Beawes  are  altogether  i^ 
favour  of  the  Defendants ;  and  though  it  may  be  pradeC^ 
for  the  drawee  to  wait  for  further  advice,  it  by 
means  follows  that  evidence  of  such  advice  would 
admissible  in  a  court  of  law  to  explain  a  patent 
biguity.     But  at  the  time  when  those  authors  wrot^f 
bills  might  be  accepted  by  parol,  and  the  acceptance 
therefore  might  be  open  to  parol  explanation.    Sino« 
1  &  2  G.  4.  c.  78.,  acceptances  can  only  be  in  writing- 
in  all  the  cases  where  mercantile  usage  has  been  ad- 
mitted to  explain  a  contract,  the  ambiguity  has  beeo 
latent,  as  it  was  in  Fonnereau  v.  Poyntz  and  Beaumont 
v.  FeU.      Whether  or  not  this  bill  would   furnish  a 
defence  to  an  action  for  245^  on  the  contract  for  tie 
sale  of  lead,  is  only  the  same  question  as  the  preseot 
put  in  other  words :  the  short  answer  is,  that  the  am- 
biguity being  patent,  is  not  by  the  rules  of  our  kw  opea 
to  explanation :  the  meaning  of  the  parties  being  un- 
certain, the  instrument  is  void,  and  the  Plaintiff  caa 
recover  nothing. 

Wilde^  in  reply.  The  question  is,  what  was  the  in- 
tention of  the  parties ;  and  when  that  intention  is  sbewDy 
as  it  may  be  shewn  by  the  collateral  fact  of  the  oootn^^ 


ft  VictbtttA^  M» 

i  iDtknttoli  of  the  acceptors  may  be  eoUectfed  At)m  the       1B89* 

\MteB  they  have  used.     As  in  Ibnnereaii  r.  Pd^z  (ct)) 

bMs  a  eehilih  Amount  of  stock  Was  beqUMthed^  eVH 

ice  was  udttiitted  shew  that  the  testatot  tneknt  the       PtMH, 

c^Uttt  of  money  which  could  be  raised  by  the  stocky 

[   tiot  the  amount  of  the  stock  itself.    In  Beatmoni 

fi*U{b),  in  explanation  of  a  bequest  to   Qktherine 

^^yttig^  evidence  was  admltt^  that  the  testatoi"  tneatlt 

yttikie   Yardlty.     In    GibioH  t.  Minett{t\  where 

ill  wfts  made  payable  to  a  fictitious  payee  or  order, 

I     the    defendants    sought  to   avail    themselves   of 

i^  own  ftaud,  evidence  was  admitted  which  enabled 

ibdorsee  to  recover  as  on  a  bill  payable  to  bearer. 
lilte  manner  the  nature  of  an  alteration  in  an  instru^ 
cit  may  be  explained  by  extraneous  evidence.  Thus, 
^Ckight  y»  Clements  {d)^  where  a  bill  of  exchange,  the 
^eturance  of  which  left  it  uncertain  whether  it  had 
A  altered  before  or  after  issue,  was  submitted  to  a 
f%  with  a  direction  that  if,  from  its  appearance,  they 
Eci^ed  the  alteration  to  have  been  made  before  the 
i¥as  completed,  and  while  the  ink  was  wet,  they 
►tild  find  for  the  plaintiff;  —  the  Court  set  aside  the 
dict»  on  the  ground  that  the  plaintiff^  should  have 
>^,  by  extraneous  evidence,  that  the  alteration  was 
p«rly  made. 

F  the  Defendants  had  been  sued  for  245/.,  the  con- 
-^  price  of  the  lead  they  purchased,  it  would  have 
U  a  sufficient  defence  to  shew  that  they  gave  this  bill 
^tiyment 

^ftacock  for  the  Defendants.  There  is  a  patent 
dignity  on  the  face  of  this  bill  of  exchange,  and 
^ments  could  not  be  made  to  explain  that  ambiguity, 
^out  violating  one  of  the  clearest  rules  of  evidence. 

(<t)  1  Bfo.  Ch.  C.  472.  (c)  1 II.  BL  509. 

(6)  9  P.  Wm9. 141*  (<<)  3  JVw.  ^  jPcff.  875. 

F  F  2 


480  EASTER  TERM, 

1839.  In  ^^  ▼•  Elliott^  there  was  no  discrepancy  between 

— —       the  body  of  the  note  and  the  margin,   but  a  mere 
Saundersoit  omission  in  the  body  of  the  note  which  the  margin  sat 
PipisB.       ficiently  supplied ;  as  the  venue  in  the  margin  of  a  d 
daration  may  supply  the  place  of,  but  not  contradictf 
venue  in  the  declaration  itself.     The  stamp  cannot 
called  in  aid  without  resorting  to  the  parol  evidence 
and|  in  the  ordinary  question,  whether  an  agreemer^ 
between  landlord  and  occupier  be  a  lease,  or  merely 
agreement  for  a  lease,  the  decision  of  the  Gmrt 
never  governed  by  the  stamp,  for  a  lease  stamp  is  oftr 
affixed  on  that  which  turns  out  to  be  a  mere  agreemeo 
The  passages  in  Marius  and  Beawes  are  altogether  i 
favour  of  the  Defendants ;  and  though  it  may  be  pmdei^ 
for  the   drawee  to  wait  for  further  advice,  it  by  n 
means  follows  that  evidence  of  such  advice  would 
admissible  in  a  court  of  law  to  explain  a  patent 
biguity.     But  at  the  time  when  those  authors 
bills  might  be  accepted  by  parol,  and  the 
therefore  might  be  open  to  parol  explanaticm. 
1  &  2  G.  4.  c.  78.,  acceptances  can  only  be  in  wrii 
In  all  the  cases  where  mercantile  usage  has  been 
mitted  to  explain  a  contract,  the  ambiguity  has  bee 
latent,  as  it  was  in  Fonnereau  v.  Poyntz  and 
v.  Fell.      Whether  or  not  this  bill  would   furnish 
defence  to  an  action  for  245^  on  the  contract  for  tl*- 
sale  of  lead,  is  only  the  same  question  as  the 
put  in  other  words :  the  short  answer  is,  that  the 
biguity  being  patent,  is  not  by  the  rules  of  our  law 
to  explanation :  the  meaning  of  the  parties  being 
certain,  the  instrument  is  void,  and  the  Plaintiff 
recover  nothing. 

fVildej  in  reply.     The  question  is,  what  was  the  iii'-' 
tention  of  the  parties ;  and  when  that  intention  is  sbewiif 
as  it  may  be  shewn  by  the  collateral  &ct  of.the  oondract 


2  VICTORIA.  481 

id,   there  is  no    ambiguity  in  the  instrument       18S9. 
Uy  when  mercantile  usage  shews  that  the  acceptor       ' 

accepts  the  figure  in  the  superscription.     The  Sauhdbbson 
^.fortius  contrd  proferentem  would  have  no  ap-       Pipeb. 
ity  at  all,  if  it  were  not  applicable  to  a  case  like 
sent. 

3AL  C.  J.  The  only  question  in  this  case  is, 
r  the  evidence  adduced  on  the  trial  of  the  cause 
missible  or  not:  and,  under  the  circumstances,  I 
pinion  that  it  was  not  admissible.  This  is  a  case 
guitaspatenSf  and,  according  to  the  rules  of  law, 
e  to  explain  such  an  ambiguity  is  not  admis- 
Where  there  is  doubt  on  the  &ce  of  the  instru- 
le  law  admits  no  extrinsic  evidence  to  explain  it. 
m  the  body  of  the  bill  in  question,  it  appears 
s  been  drawn  for  two  hundred  pounds;  but 
margin,  the  figures  express  the  sum  of  245/* 
creates  any  ambiguity,  it  is  one  which  arises 
face  of  the  instrument.  In  most  of  the  cases 
r  the  Plaintiff  the  ambiguity  arose  fi*om  matters 
earing  on  the  instrument*  In  Gibson  v.  Minett 
vidence  introduced  the  difficulty,  not  the  lan- 
>f  the  instrument ;  and  parol  evidence  was  ad- 

0  remove  it. 

in  the  instance  of  commercial  instruments  the 
y  rarely  appears  upon  the  face  of  the  instru- 
but  arises  from  the  custom  of  the  country  or  the 
f  trade.     In  Rex  v.  Elliott  the  Court  looked  at 

1  in  the  margin  in  order  to  shew  the  intention 
party  in  uttering  the  bill,  but  not  to  shew  the 
g  of  the  bill  itself.  The  evidence  in  question 
ig  admissible,  we  cannot  shake  the  rule  of  corn- 
writers,  that  where  a  difference  appears  between 
iires  and  the  words  of  the  bill,  it  is  safer  to 
x>  the  words.     If  we  take  the  authority  of  those 
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writers  where  we  h^yi$  none  of  our  owP|  (his  U  ^  gqo^ 
bill  for  the  sum  expressed  in  the  body ;  wd  thmfare  I 
^jpm9m  ^m  of  Qpiqicin  tb^t  the  Plaiptiff  13  entided  tq  judgwnt 

BosANQUET  J.  I  am  of  the  same  opinion*  The 
question  is,  whether  this  instrument  is  a  bill  for  245L, 
or  ?00/.,  or  whether  it  i^  altogether  void,  If  it  t^v^  oQt 
to  be  a  bill  for  ?00/-,  it  is  ^  cafe  for  amending  ^P  ^ 
claration,  and  the  verdipt  should  be  entered  aceordingl^ 
Jt  is  true  that  there  w^  abundant  evidence  tP  flhfv  ^ 
tbi3  was  intended  as  a  bill  for  9i^l.^  if  tbftt  evideneiWM 
admissible ;  but  the  evidence  w^  not  udmi^siblei  bWAP^ 
this  is  Bi  case  of  patent  ambiguity}  and  our  rifles  of  diir 
dence  exclude  explanation  where  the  ambigliity  if  Pl^ 
tent  It  is  true,  some  foreign  writers  bf^^Q  sajd  t|i|(  ip 
such  a  ease  the  drawee  should  wait  for  instruetiom.;  id 
it  wpuld,  no  doubt,  be  prudent  he  should  do  noi  thfti 

hQwever»  e^pnot  alter  our  rules  of  evidenf^ef    ^Qt  ^ 

s^me  writers  also  l^y  it  down  that  ip  the  ftbseofe  if 
instructions  the  words  at  length,  and  not  tbe  9gW^ 
ere  to  determine  the  sum  to  be  paid ;  ^nd  we  think  M 
is  the  rule  that  should  be  followedt 

The  argument  that  pressed  me  mP^t]  U  the  fule  cl^ 
tins  contra  proferentem :  that  an  instrument  mpst  betii|n 
most  strongly  against  the  party  making  it,  ^ut  tl^  is 
no  case  in  which  that  principle  has  been  applied  tp  ^ 
instrument,  the  body  of  which  expresses  a  ple^  aauHWli 
and  the  ambiguity  arises  from  a  dj^erent  funpyqt  fft- 

pressed  in  the  mfti^gin*     Under  such  circum^taBW  ^ 
rule  of  law  as  to  evidence  must  prevail. 

CoLTMAN  Jf  This  is  a  case  of  some  diflScul^ ;  ini 
though  evidence  cannot  be  admitted  to  explain  i|  pelwt 
embiguity,  I  cannot  help  thinking  that  where  a  partj 
signs  im  instrument  with  two  himdred  pounds  in  words, 
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i4  94fSl.  in  figureS)  it  should  be  l^ken  most  gtroBgly        1989. 

laiiist  the  party  signing  it ;  as  in  J^is  y«  Bury  (a)t  

aere  #n  instrument  w^s  made  in  terms  sp  afnbiffuous   ^4!W»wwjr 

to  make  it  doubtful,  whether  it  were  a  bill  of  ex-  Pin% 
lange  or  a  promissory  note,  it  was  held,  that  the  holder 
ight  at  his  election  (as  against  the  mak^r  of  the  instru- 
!^t)»  treat  it  as  either:  and  Lord  Tenterden  says, 
AVhere  a  party  issues  an  instrument  of  an  ambiguous 
iture  the  law  ought  to  atlow  the  holder,  at  his  option, 

treat  it  either  as  a  promissory  note  or  bill  of  ex- 
lange." 

Tliis  seems  to  me  to  fall  within  the  principle  of  that 
se«  The  oversight  of  the  acceptor  has  tended  to 
islead  the  holder :  if  it  was  done  with  a  fraudulent 
tendon,  there  can  be  no  doubt  that  the  Plaintiff  would 
t  enticed  to  the  whole ;  there  is  no  fraud  here ;  but, 
x>n  the  whole,  I  think  this  should  be  taken  to  be  a 
11  for  245/. 

Erskine  J.  I  think  this  is  a  bill  for  200/.,  and 
>t  for  245/.  The  rule  of  law  is,  that  where  an 
abiguity  appears  on  the  face  of  an  instrument,  you 
innot  adduce  evidence  to  explain  it ;  as,  where  there  is 
devise  to  one  of  the  sqns  of  J.  5.,  evidence  cannot  be 
iceived  to  explain  which  :  but  if  a  testator  leaves  pro- 
erty  to  tlie  eldest  son  of  J.  5.  and  two  persons,  —  as 
I  the  case  of  a  second  marriage,  —  meet  that  designa- 
on,  you  may  admit  evidence  to  explain  which  of  the 
vo  was  intended.  Here  the  ambiguity  is  entirely  on 
le  face  of  the  instrument.  It  is  doubtful  which  of  the 
wo  sums  mentioned  is  the  amount  intended  to  be  paid ; 
at  the  doubt  must  be  solved  by  the  ordinary  rules  of 
DDStruction :  if  the  larger  sum  had  been  in  words,  I 
liould  have  agreed  with  my  brother  Coltmanj  for,  ac- 

(a)  QB.S^C.  433. 
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cording  to  the  authorities,  figures  are  not  of  the  same 
authority  as  words  in  the  body  of  a  bill,  except  in 
cases  where  the  margin  does  not  contradict,  but  is  only 
an  index  to  the  body,  as  in  Rex  v.  Elliott.  I  am  of 
opinion  that  the  words  in  the  body  must  be  taken  as 
containing  the  amount  of  the  bill  to  be  paid. 

Judgment  for  WH 


May\, 


J.  Stert  and  Another,  Executrix  and  Executor 
of  J.  Burn,  deceased,  v.  G.  Platel. 


Devise  to  il.     nPHIS  was  an  action  of  assumpsit  brought  by  the 


H.  for  life ;  Plaintiffs  as  executrix  and  executor  of  Jane  Burn 

R.  H.  for  lif^  deceased,  to  recover  from  the  Defendant  the  sum  of 

and  to  his  first  120^  alleged  to  have  become  due  from  him  to  her  in 
and  other 
sons  in  tail ; 
and  for  de- 
fault of  issue 
to  A.  D.  H. 
for  life ;  re- 
mainder to 
his  first  and 
other  sons  in 
tail ;  and  in 
default  of 
such  issue  to 


her  lifetime,  for  the  use  and  occupation  of  two  mes- 
suages with  the  appurtenances  at  Peterborough^  in  tbe 
county  of  Northampton.  The  Defendant  pleaded  tbe 
general  issue.  A  verdict  was  found  for  the  Plaintift 
with  120Z.  damages,  subject  to  the  opinion  of  the  Court 
upon  the  following  case :  — 

Eleanor  HaJcCj  being  seized  in  fee  of  the  messuages 
for  the  use  and  occupation  of  which  this   action  was 
such  person  brought,  on  the  first  of  May  1784,  by  her  will,  duly 
bearing  the      executed  for  passing  real  estates,  devised  the  messuages 

surname  of  ^  Abraham  Hake  for  life ;  with  remainder  to  trustees  to 
H.  as  shall  ' 

be  the  male  preserve  contingent  remainders ;  with  remainder  to 
relation  near-  Richard  Hake^  son  of  Abraham^  for  life ;  with  remainder 
to  the  said       ^  trustees  to  preserve  contingent  remainders;  remainder 

22.  JJ.,  and 

his  heirs  for  ever,"    Held^  that  the  ultimate  remainder  vested  in  interest  upoa 

the  death  of  testatrix. 
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the  first  and  other  sons  of  the  said  Richard,  succes-        1839. 
ely  in  tail  male ;  with  remainder  in  de&ult  of  such        *— - 
ue  to  Abraham  David  Hake,  another  son  of  the  said        Stbbt 
rakanif  for  life ;  with  remainder  to  trustees  to  preserve      Platel. 
adngent  remainders ;  with  remainder  to  the  first  and 
ler  sons  of  Abraham  David,  successively  in  tail  male. 
le  will  then  proceeded  as  follows :  —  ^^  And  in  de- 
lit  of  such  issue,  I  give  and  devise  the  same  premises 
to   such  person  bearing  the  surname  of  Hake,  as 
all  be  the  male  relation  nearest  in  blood  to  the  said 
'chard  Hake,  and  to  his  heirs  for  ever.** 
Eleanor  Hake  died  in  the  year  1784|  without  having 
eoked    or    altered   her   will;    and    Abraham    Hake 
tered  into  the  possession  of  the  premises:  he  died 
possessed  of  them  in  the  year  1792,  leaving  the  said 
Ichard  and  Abraham  David,  his  two  sons,  him  surviv- 
b;  ;  and  on  his  death  the  premises  came  into  the  pos- 
ssion  of  the  said  Richard,  who  died  in   the  year 
(IS,  without  having  had  issue;  Abraham  David  then 
itered  into  possession  of  the  premises,  and  continued 
I  in  possession  or  in  the  receipt  of  the  rents  and  pro- 
s  thereof  until  his  death. 

Several  years  previous  to  the  death  of  the  said  Abra^ 
im  David,  the  Defendant  became  his  tenant  of  the 
remises,  and  continued  to  be  such  tenant  up  to  and 
;  the  time  of  his,  Abraham  David's,  death,  and  paid 
im  rent  for  the  same,  as  such  tenant  After  the  death 
r  Abraham  David,  the  Defendant  continued  to  occupy 
16  premises  up  to  and  at  the  time  this  action  was 
cooght,  and  the  sum  of  1202.  was  then  due  from 
im  for  the  rent  thereof.  In  the  year  1826,  Abra- 
am  David,  so  then  being  in  possession  or  in  the  re- 
eipt  of  the  rents  and  profits  of  the  premises,  by  his 
rill  duly  executed  for  passing  real  estates,  devised  the 
sune  to  the  said  Jane  Bum  in  fee,  Abraham  David 
led  on  the  28th  of  September  1833  without  having  had 
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In  Other  CUM6,  ihiNlrtt  tbM  th«  tfUfcUles  W^H^  fiOt  Id  hHk 
to  Ihd  fi^iMni  who  should  be  thit  MitllWlfS  neitf  rf  Idh 
nt  th«  titne  when  the  contUigOiicy  hlipj^^di  but  aoMd<- 
log  to  th«  plbin  ineAtiing  of  thii  Words  ttfe^i  to  sdilh  to 
were  his  next  of  kin  at  the  time  of  his  deaths  who  iliiM 
were  entitled  to  take  by  the  statute  of  distiibUliodli  ih 
use  of  his  intestaciy."  Therefore  as  the  general  ^ 
ciple  is  that  a  remainder  shall  be  eonstfUtid  tO  M» 
rather  than  remain  contingent,  it  is  better  to  adhere 
to  that  rule^  and  decide  in  this  case  for  the  PlldOl^ 


BosAMQUET  J.  The  general  rule  is^  that  a  reiUdittdd^ 
shall  vest  rather  than  remain  contingent)  but  th^Te 
eases  which  say  that  a  dear  expressicm  of  intention  i&a; 
prevail  against  the  rule^  Here>  the  dispositiohi  afts' 
some  previous  limitations,  is,  *^  in  debuU  Of  issue  I  gi^^^ 
the  premises  to  such  person  as  AaJU  be  n^Mt  i 
blood ; "  and  the  Defendant  relies  on  the  word  AM : 
the  word  ihen  is  not  coupled  with  it»  and  We  must 
that  the  intention  is  clearly  expressed  before  we  d^ohS 
that  the  general  rule  is  not  to  prevail*  When  a 
makes  his  will)  he  looks  to  the  period  of  his  death,  ai^^ 
his  expressions  have  necessarily  a  future  import:  1>^ 
does  not  know  who  then  will  be  his  nearest  in  blocM^ 
Here)  no  particular  time  is  pointed  out  at  which  tb^ 
remainder  is  to  vest,  and  therefore  I  think  the  gtner^ 
rule  ought  to  prevail. 

The  cases  relied  on  for  the  Defendant  are  chtefy 
cases  of  personal  property ;  but  Doe  v.  Lffobson  besi"^ 
closely  on  the  present  There,  a  testator  devised  to 
his  natural  son,  and  in  case  of  his  marriage  with  certiutt 
persons.  Or  his  dying  without  issue^  then  to  bis  neph^^ 
for  life,  and  after  his  decease^  then  for  and  amon^^ 
such  person  and  persons,  his  and  their  heirsi  &C9  ^ 
should  appear  and  could  be  proved  to  be  his  next  ^^ 
kini  in  such  proportions  as  they  would  by  virtue  ^ 
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the  statute  of  distributions  have  been  entitled  to  bis        1SB9. 

personal  estate  if  he  had  died  intestate ;  and  it  was  held 

that  the  distribution  must  be  made  amongst  the  testator's 

next  of  kin  at  the  time  of  his  death,  though  the  nephew,      Platel. 

to  whom  a  prior  lif^  estilte  Was  gtveto,  Were  one  of  them. 

It  has  been  contended  that  the  expression  used  there 

«Ottld  dttly  be  tohstrued  According  tb  the  stbtute  of  dk- 

tlibuticMiB.    But  th«  expi'essiOti  helre  h  no  Inor^  than  an 

•lilpliflcati(m  of  the  same  UrotAs^  Atid  t  s^  ho  reiUkitl  (or 

et^ning  to  a  difibit^nt  decision. 

CovtukH  J*  I  am  of  the  sattle  opinion.  It  is  ex- 
p^^^itot  to  adhere  to  general  rules ;  and  the  riile  ap- 
pli4cabl« .  hate  is»  that  a  retnaihdet  is  not  to  remftiti  in 
coKitingency  unless  the  test^toPs  ititentioh  to  that  effect 
b«s    Amtlifest    Ko  itttehtioH  contrary  to  the  i'ule  is  tnani- 

tbmt,  here)  atid  the  cases  cited  for  the  Defendant  relftte 

to  i)ersonAl  property  or  executory  devises. 

SaBKilrJs  J*  If  the  test&ti'ix  had  expressed  ati  inten- 
ton  as  ckarly  as  in  Pearte  V.  Vintent  and  PhilUps  v. 
^^^f^ifij  there  would  have  been  no  occasion  to  refer  to 
.^  ^Aeral  rule;  but  as  she  hM  not  so  expressed  it, 
^  are  thrown  back  Od  the  general  rule,  atid  oixt  judg- 
i>^t  must  be  for  the  PlaittUffi. 

Judgment  for  Plahltiffs.    ' 
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1839.        of  a  gift  to  the  next  of  kin  in  such  proportions  as  tb^y 
■  would  be  entitled  to  according  to  the  statute  of  dist^"^* 

Stebt        butions,  the  provisions  of  which  refer  to  the  time   ^C)t 
Platei..       ^^^  testator's  death.     The  same  observation  applies 
Spinks  V.  Lewis,     HoUoway  v.  HoUoway  was  a  case 
gift  of  personal  estate  to  heirs,  which    Tindal  C 
thought  the  same  as  a  gift  to  next  of  kin :  and  in 
V.  Vincent,  there  was  a  precise  reference  to  the  time 
the  testator's  death.     On  the  other  hand,  in  Leigh 
Leigh  {a)y  Lawrence  J.  said,  that  even  the  absurdities 
testators  had  been  looked  to,  to  ascertain  their  meanii^^-^ 

N.  R.  Clarke*     It  is  not  contended  on  behalf  of  thi 
Plaintiffs  that  the  rule  is  inflexible ;  but  there  is  nothin, 
here  to  shew  an  intention  that  the  remainder  shooli 
not  vest  at  the  death  of  the  testatrix;  and  in  Driver  r 
Frank,  Dampier  J.  says,  '^  If  a  testator  expresses 
intention  precisely,  in  clear  and  positive  terms, 
'  there  is  no  legal  objection  to  it,  no   inconveniences 
arising  from  a  literal  adherence  to  such  intention, 
expressed,  is  to  be  regarded.    The  case  is  very  dif- 
ferent where  the  intention  is  not  fully  expressed,  but  ii 
to  be  collected  and  inferred  as  only  probable.     In  that^ 
case  the  probability,  from  which  the  intention  is  to  be^ 
inferred,  may  be  outweighed  by  the  improbability,  that^ 
the  testator  could  intend  to  make  a  distribution  of  his 
property,  attended  with  such  inconveniences  as  would 
follow  from  carrying  into  execution  his  supposed  in- 
tention."    The  previous  devise  indicates  nothing  de- 
cisive,  for  it  is  common  to  give  the  same  person  a 
particular  estate,  and  then  a  remainder.     CfKeefe  v. 
Jones,  (ft)     In  Doe  v.  Lawson,  Grose  J.  said,  "  Nothing 
is  more  common  than  that  an  estate  for  life  should  be 
given  to  one  to  whom  a  remainder  over  in  fee  is  after- 

(a)  15  Vat.  102.  (6)  IS  Fet.  413. 
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Hoards  devised."    With  the  exception  of  Bon  t.  Smithy       IS$9. 

iriiich  was  overruled  by  Lord  Hardmcke^  all  the  eases       

cite>d  for  the  Defendant  are  cases  of  disposition  of  per-       »vbat 
sonal   property,  to   which  the  rule  as  to  contingent      Platjbl. 
rei3Ciainders  does  not  apply :  they  are  not  cases  of  re- 
meunders,  but  executory  devises,  where  no  question  can 
ari^^  as  to  the  time  of  vesting ;  and  in  all  of  them  the 
int^uation  was  clearly  expressed. 

'X'lUDAL  C.  J.  The  question  is,  whether,  as  it  has 
be^Kt  contended  on  the  part  of  the  Plaintiffs,  there  is  a 
gd3^i*al  rule  that,  under  circumstances  such  as  the  pre- 
sent^ the  ultimate  limitation  of  an  estate  shall  vest  at  the 
dea.th.  of  the  testator,  and  not  await  the  expiration  of 
die  particular  estate :  on  the  part  of  the  Defendant,  it  is 

insis^^  that  this  rule  is  subject  to  be  controlled  by  the 

• 

intension  of  the  testator ;  but  considering  that  most  of 

the     ojises  cited  for  the  Defendant,  are  cases  touching 

P^^'^oaal  property,  I  think  the  general  principle  that  a 

"^•^^^-inder  shall  vest  at  the  earUest  period  must  prevail 

"*  ^fcis  case.    That  rule,  as  laid  down  in  Doe  v.  Lawson^ 

***^    Jioe  V.  Maxeyj  is  no  doubt  open .  to  be  controlled 

y  ^<^tention  clearly  expressed :  but  as  the  general  rule 

*^^^cis  the  sounder  rule  of  construction,  and  as  there 

^^     this  case  no  sufficient  indication  of  intention  to 

^^^   it,  our  judgment  must  be  for  the  Plaintiffs.     The 

^   ^ords  here,  from  which  it  is  sought  to  shew  a 

^^**«ry  intention,  are,  after  previous  limitations,  **  in 

**^^lt  of  such  issue,  to  such  person  as  shall  be  the 

_^^^^fc»t  in  blood."     But  those  words  occur  in  Doe  v. 

'^m ;  and  though  they  shew  an  intention  that  the 

shall  not  vest  in  enjoyment  till  such  default 

^^«ue,  it  may  vest  in  interest  before;   for  in  Doe 

'  "^^^^xseyi  Grose  J.  says,  "  great  stress  has  been  laid  on 

^  "^v-ords  *  as  shall  appear  and  can  be  proved,*  &c, 

^^^  the  omission  'of  the  word  thettf  which  has  occurred 
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the  order  of  reference.  If  the  Defendant's  demand  had 
been  strictly  a  set-off,  there  would  have  been  no  neoe^- 
jsity  for  making  any  express  mention  of  it  in  the  order 
of  reference;  but  it  was  a  claim  made  by  the  Defendant; 
and,  whether  well  or  ill  founded,  she  makes  that  dairn 
by  express  words  a  part  of  the  order  of  reference.  TH« 
award,  therefore,  is  correct,  and  this  rule  must  be  d 
charged. 

BosANQUET  J.  and  Coltman  J.  concurred. 


Erskine  J.    The  words  of  the  order  of  reference 
quite  wide  enough  to  include   what  was   the  evident 
intention  of  the  parties. 

Rule  discharged. 


May  3. 

When  a  ver- 
dict is  found 
against  a  De. 
fendiuit  on  a 
plea  of  set- 
off, he  is  es- 
topped from 
suing  the 
Plaintiff  for 
the  demand 
specified  in 
the  plea  of 
let-off. 


Eastmure  V.  Laws. 

irjEBT  for  money  had  and  received  by  the  Defendant 
to  the  use  of  the  PlaintiiF;   money  paid  by  the 
Plaintiff;  and  on  an  account  stated. 

Plea,  that  before  the  commencement  of  this  suit,  ta 
wit,  on,  &c.,  the  now  Defendant  impleaded  the  no# 
Plaintiff  in  an   action  on  promises   in   her  Majesty's 
Court  of  Exchequer  at  Westminsterj  and  afterwards,  ta 
wit,  on,  &c.^  declared  in  the  said  action,  and  in  her  dc 
claration,  according  to  the  course  and  practice  of  the  said 
Court,  complained  that  the  now  Plaintiff  was  indebted 
to  her  in  the  respective  sums  of  200/.,  200/.,  200/.,  and 
200/.,  for  and  upon  the  considerations  therein  mentioned* 
That  afterwards,  to  wit,  on,  &c.,  the  now  Plaintiff  by  W^ 
attorney,  amongst  other  pleas,  pleaded  in  the  said  actioca* 
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Jie  statute  of  distributions  have  been  entitled  to  bis  1SB9, 
sersonal  estate  if  he  had  died  intestate ;  and  it  was  held 
Jiat  the  dbtribution  must  be  made  amongst  the  testator's 
lextof  kin  at  the  time  of  his  death,  though  the  nephew,  Platel. 
o  whom  a  prior  lif^  e^tilte  Was  gtveto,  Were  one  of  them. 
[t  has  been  contended  that  the  expression  used  there 
Ottld  dtlly  be  tbtistrued  ttccoi^diiig  id  the  i^tbtute  of  db- 
ribniimii.  But  the  expf  essioti  helre  h  no  mor^  than  an 
itilpliflcatioA  of  the  same  wofd^^  Atid  t  s^  no  i-eAtoil  (br 
mnitig  td  tt  difiblt^At  d&cisioii. 

Coz.fMAN  J*  I  am  of  the  sattle  opinion.  It  is  ex- 
fledtent  to  adhdf e  to  general  rules  t  atid  the  riile  ap- 
pUtabte .  here  is^  that  a  rebiaihdet  is  not  to  remftiti  in 
contingency  unless  the  test^toPs  intention  to  that  efiect 
1^  fnatiifest  No  intehtiod  contrary  td  the  tii]e  is  tnani- 
fitm  here)  add  the  cases  cited  for  the  Defendant  telfttfe 
CO  personal  p^dpeftty  or  executory  devises. 

£bskik£  J»  If  the  testatrix  had  expressed  ad  Inten- 
5fen  an  ctearly  as  in  Peatte  ¥.  Vincent  and  Philltps  v. 
Sm^i^  there  would  hare  been  no  occasion  to  refer  to 
^  ^deral  rule;  but  as  she  had  not  so  eitpressed  it, 
thrown  back  dd  the  general  rule,  add  ouf  judg- 
must  be  for  the  Platdtifis. 

Jndgmedt  for  Plahltiirs. 
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cord  and  proceedings  thereof^  still  remaining  in  the  stid 
G)uit  of  Exchequer '  at  Weslmitister^  more  fully  and  at 
large  appear ;  which  judgment  still  remains  in  full  force 
and  effect,  and  not  in  the  least  reversed  qjr  made  v(»d: 
and  that,  the  now  Defendant  was  ready  to  verify  by  the 
said  record;  wherefore  ;5he  prayed  judgment,  if  tbenov 
Plaintiff  ought  to  be  admitted  to  say  that  the  now  De- 
fendant was  indebted  to  him  upon  the  consideratioQ  and 
causes  of  action  in  the  first  count  of  the  declaration 
mentioned. 

Replication ;  that  the  now  Plaintiff  ought  to  be  ad* 
mitted  to  say  that  the  now  Defendant  was  indebted  to 
him  upon  the  said  causes  of  action  therein  mentioned; 
because,  although  the  now  Defendant  impleaded  the  now 
Plaintiff  in  the  action  in  the  last  plea  mentioned,  in 
manner  and  form  as  was  therein  set  forth,  and  the  nov 
Plaintiff  did  in  the  said  action  plead  —  amongst  other 
pleas  —  that  the  now  Defendant  was  indebted  to  hun  in 
the  several  sums  of  money  in  his  plea  mentioned,  and 
that  he  was  ready  and  willing,  and  did,  by  his  plea» 
offer  to  set  off  and  allow  to  her,  out  of  those  sums  of 
money,  the  full  amount  of  her  damages  iq.  the  action; 
and  although  part  of  the  said  sum  of  money,  so  pleaded 
in  the  said  action  by  way  of  set-off,  was  the  identiol 
sum  of  money  in  the  now  Plaintiff's  declaration  men- 
tioned, and  for  which  he  had  impleaded  the  Defendant; 
and  although  the  now  Defendant  did  reply  to  the  plca^ 
of  the  now  Plaintiff,  as  in  the  last  plea  of  the  nfn^ 
Defendant   was   alleged,  and   the  jurors  of  the  jurjT 
summoned  in  tlie  said  action  did  say,  as  to  the  issu^ 
upon  the  said  plea  of  set-off,  that  the  now  Defendanf^ 
was   not  indebted   to   the   now    Plaintiff,    in    manne^T* 
and  form  as  in  the  plea  of  set-off  was  alleged ;  yet 
said   jurors    of   the   jury  so   said,   because   the  noi 
Plaintiff  did  not,  at  the  time  of  the  said  action,  give 
offer  to  the  jurors  of  the  jury  aforesaid  any  eviden 
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whatever  in  support  of  his  plea  of  set-off;  nor  was  he  1839. 
prepared)  nor  did  he  seek  at  the  trial  to  substantiate,  or 
in  any  way  to  sustain  the  said  plea,  or  to  prove  that  the 
several  sums  of  money  therein  mendoned  were  due  and  Laws. 
owing  by  the  now  Defendant  to  the  now  Plaintiff  as  in 
that  plea  alleged;  nevertheless,,  those  several  sums  of 
money  were  at  the  time  of  the  said  trial,  and  still  re* 
mained,  due  and  owing  to  him  from  the  now  Defendant, 
and  had  never  been  in  any  way  paid,  satisfied,  or  dis- 
charged ;  and  that,  the  now  Plaintiff  was  ready  to  verify ; 
wherefore  he  ought  to  be  admitted  to  say,  that  the  De- 
fendant  was  indebted  to  him  upon  the  consideration  and 
causes  of  action  in  the  first  count  of  the  declaration 
mentioned;  and  he  prayed  judgment  and  his  debt  afore- 
said, together  with  his  damages  by  him  sustained  on 
occasion  of  the  detention  thereof,  to  be  adjudged  to 
him. 

Demurrer,  for  that  the  matters  alleged  in  the  repli- 
cation did  not  confess  and  avoid  the  plea,  and  because 
the  matters  pleaded,  if  true,  would  be  only  an  equitable 
and  not  a  legal  answer  to  the  plea. 

Joinder. 

Theobald  in  support  of  the  demurrer. 
The  Plaintiff  is  estopped  by  the  verdict  on  the  plea 
of  set-off  from  suing  the  Defendant  for  the  subject  of 
that  set-off.     Com.  Dig.  Estoppel. 

The  plea  of  set-off  is  a  plea  in  bar,  and  goes  to  the 
^rits,  and  the  Court  will  apply  the  same  rule  as  in  the 
^ase  of  any  other  plea  in  bar.  It  is,  in  effect,  a  statutory 
plea,  of  payment ;  and  payment  on  compulsory  legal  pro- 
^^»  is  clearly  an  estoppel.  Marriott  v.  Hampton  {a), 
^lotndet  V.  Richardson  (b).  It  is  consistent  with  this 
'plication,  that  the  jury  may  have  had  evidence  that 

(a)  7  T.  R.  269.  (6)  9  Bingh.  644, 
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the  order  of  reference.  If  the  Defendant's  demand  bd 
been  strictly  a  set-off,  there  would  have  been  no  neoei- 
3ity  for  making  any  express  mention  of  it  in  the  order 
of  reference ;  but  it  was  a  claim  made  by  the  Defendant; 
and,  whether  well  or  ill  founded,  she  makes  that  daim 
by  express  words  a  part  of  the  order  of  reference.  The 
award,  therefore,  is  correct,  and  this  rule  must  be  dis- 
charged. 


BosANQUET  J.  and  Coltman  J.  concurred. 

Erskine  J.  The  words  of  the  order  of  reference  are 
quite  wide  enough  to  include  what  was  the  evident 
intention  of  the  parties. 

Rule  discharged. 


May  3. 


Eastmure  V.  Laws. 


When  a  ver- 
dict is  found 
against  a  De- 
fendant  on  a 
plea  of  set- 
off, he  is  es- 
topped from 
suing  the 
PlainUff  for 
the  demand 
specified  in 
the  plea  of 
ueUoff, 


irjEBT  for  money  had  and  received  by  the  Defendant 
to  the  use  of  the  PlaintiiF;   money  paid  by  the 
Plaintiff;  and  on  an  account  stated. 

Plea,  that  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.,  the  now  Defendant  impleaded  the  now 
Plaintiff  in  an  action  on  promises  in  her  Majesty's 
Court  of  Exchequer  at  Westminster^  and  afterwards,  to 
wit,  on,  &c,^  declared  in  the  said  action,  and  in  her  de- 
claration, according  to  the  course  and  practice  of  the  said 
Court,  complained  that  the  now  Plaintiff  was  indebted 
to  her  in  the  respective  sums  of  200/.,  200/.,  200/.,  and 
200/.,  for  and  upon  the  considerations  therein  mentioned. 
That  afterwards,  to  wit,  on,  &c.,  the  now  Plaintiff  by  his 
attorney,  amongst  other  pleas,  pleaded  in  the  said  actiouy 
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to  the  causes  of  action  in  the  declaration  mentioned,        1839. 
cept  SOL9  part  thereof,  that  the  now  Defendant,  before 


sand  at  the  time  of  the  commencement  of  the  said  action  B^^tmurb 
in  the  Court  of  Exchequer,  and  at  the  time  of  pleading  Laws. 
the  said  plea,  was  indebted  to  the  now  Plaintiff  in  250/. 
for  money  had  and  received  by  the  now  Defendant  for 
the  use  of  the  now  Plaintiff;  and  that  the  now  Plaintiff 
was  ready  and  willing,  and  did,  by  his  said  plea,  offer  to 
set  off  and  allow  to  the  now  Defendant,  out  of  the  last 
mentioned  sum  of  money,  the  full  amount  of  her 
daoiages  in  the  said  action ;  part  of  which  last  men- 
tioned sum  of  money,  so  pleaded  in  the  said  action  by 
the  now  Plaintiff  by  way  of  set-off,  was  the  identical 
sum  of  money  in  the  now  Plaintiff's  declaration,  and 
for  which  the  now  Plaintiff  had  impleaded  the  now  De- 
fendant That  afterwards,  to  wit,  on,  &c.,  the  now  De- 
fendant, by  way  of  replication  to  the  plea  of  set-off, 
replied  that  she  was  not  indebted  to  the  now  Plaintiff  in 
manner  and  form  as  the  now  Plaintiff  in  his  plea  of  set- 
off alleged ;  and  thereupon  issue  was  joined  between  the 
parties,  and  such  proceedings  were  thereupon  after- 
wards, to  wit,  on,  &c,  had,  that  the  jurors  of  the  jury 
being  summoned  in  the  said  action,  and  having  come  to  . 
speak  the  truth  of  the  matters  in  issue  in  the  said  action, 
and  being  chosen,  tried,  and  sworn,  did,  as  to  the  said 
issue  upon  the  plea  of  set-off,  say  upon  their  oath  that 
the  now  Defendant  was  not  indebted  to  the  now  Plain- 
tiff in  manner  and  form  as  the  now  Plaintiff  in  his  plea 
of  set-off  alleged :  and  afterwards,  to  wit,  in  Hilary 
term  1838,  the  now  Defendant,  by  the  consideration 
and  judgment  of  the  Court,  recovered  in  the  said  action 
fl^nst  the  now  Plaintiff  97/.  85.  for  her  damages  which 
'  she  had  sustained,  as  well  on  occasion  of  the  not  per- 
forming of  the  promises  in  her  declaration,  as  for  her 
costs  and  charges  by  her  in  that  behalf  expended, 
whereof  the  now  Plaintiff  was  convicted ;  as  by  the  re- 
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establish  the  set-ofF  was  a  proof  that  the  knowledge  of 
the  party  pleading  it  was  imperfect ;  and  he  ougbt  not 
to  be  precluded  from  establishing  his  claim  when  his 
knowledge  is  more  precise.     In  Hadley  v.  Green  (a)  and 
Heming  v.  Wilton  (i),  plaintiffs  were  allowed  to  recover, 
in  a  second   action,  sums  which  they  had  demanded 
and  failed  to  recover  in  a  first.     If  the  set-off  here  had 
been  for  the  amount  of  an  attorney's  bill,  and  the  party 
pleading  had  failed,  as  the  plaintiff  did  in  Heming  v. 
Wilton^  for  want  of  proof  of  delivery  of  the  bill,  would 
he  have  been  estopped  by  the  verdict  on  the  plea?   In 
Thorpe  v.  Cooper  (c),  an  award  by  commissioners  of 
iticlosure,  which  was  to  be  final  unless  appealed  against 
in  six  months,  was  held  no  bar  to  an  action  for  titbes 
which  the  commissioners  had  omitted  to  include  in  their 
award.     And  in  Godson  v.  Smith  [d\  where^  in  an  action 
of  assumpsit  improperly   brought  against  an  admini- 
stratrix,  she  pleaded   in  abatement  that  others  were 
jointly  liable,  which  she  failed  to  prove,  in  consequence 
of  which   the   plaintiff  recovered   a   verdict,   with  li^ 
damages,   it  was  held,   that  such   a  verdict  did  not 
amount  to  satisfaction,  so  as  to  bar  the  plaintiff  from 
recovering  against  the  other  contractors. 


Theobald  in  reply.     Moore  v.  Btdlin  was  a  question 
of  costs,  and  did  not  turn  on  the  effect  of  a  verdict;  and 
in  Cotisins  v.  Paddon  it  was  established  that  a  set-off 
may  be  proved /7ro  tanto^  and  the  plaintiff  have  a  verdict 
for  the  difference.     In  Seddon  v.  Tutop,  and  the  other 
cases  cited  for  the  Plaintiff,  the  second  action  was  not, 
as  is  expressly  averred  here,  brought  for  a  cause  deter- 
mined by  the  first,  and  the  argument  drawn  from  Lord 
Bagot  V.  Williams  is  answered  by  Dunn  v.  Mumxy{ery, 
The  Plaintiff  here  might  have  withdrawn  his  plea    ^ 


(a)  2  Cr.  4- J^er.  S74. 
(6)  5  Car.  ^  P.  54. 
(c)  5Bingh.U6. 


(d)  2  B.  Moore,  157- 
(c)  OB.S^C.  780. 
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8etK>iF  in  the  former  action,  if  he  found  hehad  pleaded  it 
nnadvisedly,  and  therefore  cannot  complain  of  hardship. 

TiNDAL  C.  J.  I  am  of  opinion  that  the  plea  is  a 
good  one^  and  that  no  sufficient  answer  has  been  given 
to  it  in  the  replication. 

This  is  an  action  of  debt,  with  the  common  counts  for 
money  had  and  received,  money  paid,  and  on  an  account 
stated. 

The  plea  states^  that  the  Defendant  in  this  action 
having  formerly  sued  the  Plaintiff,  he  pleaded  a  set-off 
against  the  demand  made  in  that  action ;  that  a  verdict 
was  given  against  the  party  pleading  the  seVoS;  and 
that  the  present  action  is  brought  to  recover  the  identical 
claim  specified  in  that  set-off.  And  the  question  is, 
whether,  after  a  precise  issue  on  the  same  point  has 
been  found  against  the  Plaintiff,  he  may  bring  an  action 
and  agitate  the  whole  matter  over  again. 

There  can  be  no  doubt  that,  if  the  Plaintiff  had  sued 
the  Defendant  for  this  sum  in  a  former  action,  and, 
after  plea,  a  verdict  had  been  found  against  him,  he 
coold  never  have  brought  the  matter  again  in  question, 
en  the  ground  that  he  was  not  then  prepared  with 
evidence. 

It  has  been  urged,  that  there  is  a  hardship  in  con- 
cluding Defendants  by  the  result  of  a  plea  of  set-off, 
while  a  Plaintiff  who  fails  in  an  action  may  elect  to  be 
nonsuited,  and  bring  a  fresh  action  when  he  is  better 
prepared.    But  it  is  the  Defendant's  election  to  put 
such  a  plea  on  the  record;  and  if,  before  or  at  the 
trial,  he  wishes  it,  on  proper  terms  the  issue  may  be 
withdrawn :  after  all,  it  is  entirely  a  matter  of  his  own 
election* 

A  second  hardship  is  alleged,  that  the  Defendant, 
though  he  succeed  in  shewing  a  certain  amount  due  to 
hiaij  must  still  have  a  verdict  against  him  in  the  event 
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the  plea  of  set-ofF  could  not  be  sustained ;  for,  thongfa  the 
party  pleading  it  called  no  witnesses,  the  Plaintiff  might 
haye  shewn  by  a  letter  from  his  opponent,  or  otberwiic^ 
that  the  claim  had  been  settled.  However,  aooordiDg  to 
the  ordinary  practice,  the  Court  will  not  grant  a  new 
trial,  merely  because  a  party  has  omitted  to  adduce 
evidence  in  support  of  his  claim. 


C  Jonesj  contrd.     If  a  verdict  on  a  plea  of  set-off  i 
in  all  cases,  to  operate  as  an  estoppel,  a  defendant  is  i 
a  worse  position  than  a  plaintiff:  for  if,  instead  of 
off  his  demand,  he  sues  for  it,  and  his  evidence  ftikar 
the  trial,   he  may  become   nonsuit,   and  enforce  hi^ 
demand  a  second  time  when   he  is   better   p 
But  the  verdict   on  a  setroff  cannot  operate  as 
estoppel;  for  if  a  defendant  establishes  part  of  his 
ofi^  still,  if  the  plaintiff's  demand  exceed  it,  the  p! 
tiff  is  entitled  to  a  verdict,  although  to  a  certain 


the  defendant  may  have  established  his  plea ;  Moore 
BtUlin  (a),  Cousins  v.  Paddon.  (A)     The  jury, 
in  finding  for  the  Plaintiff,  find  that  his  demand  exi 
the  Defendant's  set-off,  but  not  that  the  Defendant 
no  claim.     [Bosanquet  J.    In  Ixiing  v.  Chatham  (c) 
was  held,  that  where  the  defendant  had  a  set-off  again 
the  plaintiff,  of  which  he  gave  notice  under  the  statu 
but  did  not  appear  at  the  trial  to  offer  evidence  of 
the  plaintiff  might  either  take  a  verdict  for  the  wIm^ 
sum  he  proved  to  be  due  to  him,  subject  to  be 
to  the  Slim  really  due  on  a  balance  of  accounts,  if  t 
defendant  would  aderwards  enter  into  a  rule  not  to  sue 
the  set-off;  or  he  might  take  a  verdict  for  the  small 
sum,  with  a  special  indorsement  on  the  postea,  as 
foundation  for  the  Court  to  order  a  stay  of 


(a)  2  iVew.  ,5^  P«rr.  436. 

(b)  2  Cr.  M.SfR.  547. 


(c)  1  Campb.  252. 
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if*  ^vother  action  should  be  brought  for  the  amount  of 

d&^      let-offl]     But  in  Ravee  v.  Farmer  (a),  it  was  held 

thc^^  an  award  made  upon   a  reference  of  all  matters 

ixm   difierence  between  the  parties  did  not  preclude  the 

pl'U.xitiff  firom  suing  upon  a  cause  of  action  subsisting 

t  the  defendant  at  the  time  of  the  reference,  upon 

that  the  subject-matter  of  such  action  was  not 

before  the  arbitrators,  nor  included  in  the  matters 

[Tindal  C.  J.   There,  you  have  not  the  dif- 

of  an  estoppel.]     It  was  contended  that  an  award 

the  nature  of  an  estoppel.     [Bosanquet  J.  But,  in 

V.  Fairlamb  {b\  it  was  held  tliat  a  party  could 

bring  an  action  for  what  had  been  the  subject  of 

in  a  former  action  by  the  defendant  against 

;  but,  if  the  set-ofF  were  more  than  sufficient  to  cover 

demand  in  the  former  action,  he  might  maintain  an 

for  the  surplus.]     In  Seddon  v.  Tutop  (c),  the 

having  included  two  demands  in  a  declaration, 

ne  of  which  the  evidence  was  confined  in  a  writ  of 

^^q^^iry  on   which   the   verdict  was   taken,   was   held 

^o^     to  be  precluded  from  bringing  another  action  for 

'^^   demand  to  which  the  evidence  and  verdict  did  not 

Pl>ly.'  [ErskineJ.   There  Lord  A>nyon  put  it  on^tbe 

of  the  issue,  which  he  said  enabled  him  to  do 

the  question  is,  whether  the  form  of  the  issue 

s^^ot  against  you  here.]      In  Lord  Bagot  v.   ffV/- 

(li),  where,  in  an  action  for  money  had  and  re- 

^^"'cd,  the  defendant   pleaded   that  the   plaintiff  had 

^^Overed  for  the  same  cause  of  action  in  an  inferior 

^irti  and  the  plaintiff  replied,  it  was   not  the  same 

of  action,  the  Court  held  he  could  only  be  taken  to 

sued  in  the  inferior  court  for  all  he  knew  at  the 

^o  the  defendant  had  received.     Here,  the  failure  to 
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(a)  4  T.  R.  146. 
lb)  dJS:«p.l04. 


(c)  6  T.  R,  607. 
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•       the  party  pleading  it  was  imperfect ;  and  he  ought 

Eastmure    to  be  precluded  from  establishing  his  claim  when  hi« 
Laws.       knowledge  is  more  precise.     In  HaHey  v.  Green  (a)  an»  .^ 
Hemzng  v.  Wilton  (i),  plainti£fs  were  allowed  to  recoyc^=s= 
in  a  second  action,  sums  which  they  had  demand^^s^ 
and  failed  to  recover  in  a  first.     If  the  setoff  here  h^md 
been  for  the  amount  of  an  attorney's  bill,  and  the  par-rp^ 
pleading  had  failed^  as  the  plaintiff  did  in  Heming  k 
Wilton^  for  want  of  proof  of  delivery  of  the  bill,  wooM 
he  have  been  estopped  by  the  verdict  on  the  plea?    In 
Thorpe  v.  Cooper  (c),  an  award  by  commissioners  of 
inclosure,  which  was  to  be  final  unless  appealed  against 
in  six  months,  was  held  no  bar  to  an  action  for  tithes 
which  the  commissioners  had  omitted  to  include  in  their 
award.     And  in  Godson  v.  Smith  {d\  where,  in  an  actioa 
of  assumpsit  improperly   brought  against  an  admini- 
stratrix,  she   pleaded   in  abatement  that  others  were 
jointly  liable,  which  she  failed  to  prove,  in  consequence 
of  which   the  plaintiff  recovered   a   verdict,   with  Is. 
damages,   it  was  held,   that  such   a  verdict   did  not 
amount  to  satisfaction,  so  as  to  bar  the  plaintiff  from 
recovering  against  the  other  contractors. 

Theobald  in  reply.  Moore  v.  Butlin  was  a  question 
of  costs,  and  did  not  turn  on  the  efiect  of  a  verdict;  and 
in  Cotisins  v.  Paddon  it  was  established  that  a  set-off 
may  be  proved  j!7ro  tanto^  and  the  plaintiff  have  a  verdict 
for  the  difference.  In  Seddoti  v.  Tutop^  and  the  other 
cases  cited  for  the  Plaintiff,  the  second  action  waa  not, 
as  is  expressly  averred  here,  brought  for  a  cause  deter- 
mined by  the  first,  and  the  argument  drawn  feora  Lord 
Bagot  v.  Williams  is  answered  by  Dunn  v.  Murray  (f ). 
The  Plaintiff  here  might  have  withdrawn  his  plea  of 

(fl)  2  Cr.  4'  Jer.  S74.  (rf)  2  B.  Moore,  157. 

(6)  5  Car.  Sf  P.  54.  {e)  Q  B.  S^  C.  780. 

(c)  5  Bingh.  llQ. 
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setK>ff  in  the  former  action,  if  he  found  hehad  pleaded  it 
^unadvisedly,  and  therefore  cannot  complain  of  hardship. 

TiNDAL  C.  J.  I  am  of  opinion  that  the  plea  is  a 
good  one,  and  that  no  sufficient  answer  has  been  given 
to  it  in  the  replication. 

This  is  an  action  of  debt,  with  the  common  counts  for 
money  had  and  received,  money  paid,  and  on  an  account 
stated. 

The  plea  states,  that  the  Defendant  in  this  action 
having  formerly  sued  the  Plaintiff,  he  pleaded  a  set-off 
against  the  demand  made  in  that  action ;  that  a  verdict 
WB8  given  against  the  party  pleading  the  set-off;  and 
that  the  present  action  is  brought  to  recover  the  identical 
claim  specified  in  that  set-off.  And  the  question  is, 
whether,  afler  a  precise  issue  on  the  same  point  has 
been  found  agauist  the  Plaintiff,  he  may  bring  an  action 
and  agitate  the  whole  matter  over  again. 

There  can  be  no  doubt  that,  if  the  Plaintiff  had  sued 

# 

the  Defendant  for  this  sum  in  a  former  action,  and, 
after  plea,  a  verdict  had  been  found  against  him,  he 
could  never  have  brought  the  matter  again  in  question, 
oh  the  ground  that  he  was  not  then  prepared  with 
evidence. 

It  has  been  urged,  that  there  is  a  hardship  in  con- 
cluding Defendants  by  the  result  of  a  plea  of  set-off, 
while  a  Plaintiff  who  fails  in  an  action  may  elect  to  be 
nonsuited,  and  bring  a  fresh  action  when  he  is  better 
prepared.  But  it  is  the  Defendant's  election  to  put 
such  a  plea  on  the  record;  and  if,  before  or  at  the 
trial,  he  wishes  it,  on  proper  terms  the  issue  may  be 
withdrawn  :  afler  all,  it  is  entirely  a  matter  of  his  own 
election* 

A  second  hardship  is  alleged,  that  the  Defendant, 
though  he  succeed  in  shewing  a  certain  amount  due  to 
him,  must  still  have  a  verdict  against  him  in  the  event 
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of  his  failing  to  prove  as  much  as  the  PUuntiflF 
mands.     The  answer  to  which  is^  that  if  the  Plaintiff' 
demand  be  100/.,  and  the  Defendant  proves  to  the 
tent  of  90L9  according  to  the  case  of  Moore  v. 
that  may  be  deducted  from  the  damages.     ConsistentUB 
with  the  decision  iii  Outram  v.  Morewood  (a)^  I 
see  how  an  estoppel  can  be  set  aside  on  the  ground 
up  by  this  replication. 


BosANQUET  J.    After  a  matter  has  once  been  put 
issue,  the  verdict  and  judgment  may  be  pleaded  by  ^^wlj 
of  estoppel :  that  has  been  done  here,  with  an  averment 
of  the  identity  of  the  demand  made  by  the  part^  wbo 
pleaded  the  setoff  and  who  now  brings^  the  present  action. 

It  is  urged,  that  this  estoppel  operates  with  hardship 
on  Defendants :  it  may  be  so  in  some  few  cases,  but  it 
is  always  in  consequence  of  the  Defendant's  electkm 
that  the  plea  of  set-off  is  put  on  the  record ;  and  eren 
where  the  verdict  is  found  against  him  because  be 
proves  a  lower  amount  than  the  Plaintiff's  demand,  be 
has  the  benefit  of  what  he  proves  in  the  reduction  of  . 
the  Plaintiff's  damages :  he  may  also  apply  for  leave  to 
take  his  plea  off  the  record,  on  payment  of  costs,  to  tbe 
last  moment,  if  he  has  not  means  to  prove  what  be 
alleges.  But  if  he  puts  the  Plaintiff  to  trouble  and 
expense  to  contest  the  plea,  he  must  abide  by  tbe  ooo* 
sequence. 

CoLTMAN  J.  I  am  of  the  same  opinion.  Oidrm  ▼• 
Morewood  decides,  that  where  tbe  same  fact  has  befli 
put  in  issue  in  a  former  cause,  the  verdict  in  that  ctoss 
is  an  estoppel  in  a  second  action  for  the  same  subject* 
matter:  here  the  same  claim  has  been  put  in  issuei 
and  has  already  been  decided  between  these  parties; 
for  a  replication  of  nil  debet  to  a  plea  of  set-off  has  tbe 

(a)  SEait,346. 
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vame  effect  as  a  plea  of  nil  debet  to  an  action  of  debt 
Xfor  is  this  attended  with  hardship  on  Defendants,  for 
if  a  Defendant  proves  any  part  of  his  dairo,  it  is  allowed 
liim  in  reduction  of  damages. 

Perhaps  it  might  be  better  if  there  were  a  special 
finding ;  but  if  the  Defendant  dbtrusts  the  strength  of 
his  proof,  he  may  at  any  time  withdraw  his  plea. 
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£r8Kine  J.  The  replication  in  this  case,  admitting 
that  there  was  a  verdict  and  judgment  against  the 
party  pleading  the  set-off  in  the  former  action  for  pre- 
oaely  the  same  claim  as  the  Plaintiff  makes  in  this,  can- 
noty  in  my  opinion,  be  supported. 

Judgment  for  Defendant 


Davis  v.  Chapman. 


Mays. 


A  CTION  against  the  marshal  iff  the  MarshakeOj  for  To  an  action 
voluntarily  permitting  the  escape  of  John  Noel^  of  escape 
charged  in  execution  at  the  suit  of  the  Plaintiff  for  S60L  marshal^  a 

Plea.  That  after  the  commitment  of  Noel  to  the  cus-  pl^a  ^**  the 
tody  of  the  Defendant  in  execution,  to  wit,  on,  &c.,  ^J^^^^^th- 
Noel  wrongfully,  privily,  and  without  the  knowledge,  out  the  know- 
permission,  or  consent  of  the  Defendant,  escaped  from  ^^^^  ^^  ^®" 
and  out  of  the  custody  of  the  Defendant,  as  such  mar-  places  un- 
shal,  to  places  to  the  Defendant  unknown.     That  Noel  known  to  De- 
afterwards,  and  before  the  commencement  of  this  suit,  voluntarily 
to  wit,  on,  &c.,  voluntarily  and  of  his  own  accord,  and  and  without 

without  the  knowledge  of  the  Defendant,  returned  back  ^ej^o^lf^ge 

°  of  Defendant, 

again  into  the  custody  of  the  Defendant  as  marshal ;  returned  into 

the  custody  of 
Defendant^  ia  inauffident :  the  plea  ought  to  aver^  that  the  Defendant  did  not 
know  where  the  prisoner  was  daring  an7  period  of  his  absence. 
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and  thie  Defendant  did  thereupon  then  keep  and  detail  ^ 
and  always  from  thence  hitherto  hath  kept  and  detail 
and  before  and  at  the  time  of  the  commencement  of 
suit,  kept  and  detained,  and  still  keeps  and  detains 
said  Noel  in  the  custody  of  him,  the  Defendant,  as  so  ^ 
marshal,  in  execution,  at  the  suit  of  the  Plaintifl^  under 
and  by  virtue  of  the  commitment  in  execution.    Vei:^ 
fication. 

Demurrer,  for  that  the  plea  did  not  state  that  the 
Defendant  had  no  knowledge,  notice,  or  information  of 
the  escape,  between  the  time  when  it  took  place,  and 
when  Noel  returned  back  again  into  the  custody  of  the 
Defendant  as  marshal;    nor  did  the  plea  state  any 
excuse  or  discharge  for  the  Defendant's  not  having, 
during  that  period,  made  any  pursuit  for  the  retaking 
of  Noel;  or  .any  excuse  for  his  breach  of  du^  during 
that  period. 

Joinder. 


B.  V.  BichardSi  in  support  of  the*demurrer,  contended 
that,  if  this  plea  were  sufficient,  a  prisoner  might,  with 
the  knowledge  of  the  marshal,  leave  the  prison  every 
evening  as  soon  as  the  offices  of  the  court  were  closed, 
provided  he  returned  before  they  were  opened  the  next 
day ;  but,  to  prevent  any  such  practice,  it  was  incumbent 
on  the  marshal  to  aver  that  he  did  not  know  where  to 
retake  the  prisoner  during  any  period  of  his  absence; 
Bonafous  v.  Walker,  (a)  In  Gf-iffitk  v.  Eyles  (6),  the 
plea  alleged  that  the  prisoner  returned  before  the  warden 
knew  of  his  escape :  and  that  is  the  ordinary  fonn ; 
3  ChitUfs  Plead.  960.  For,  though  a  return  is  said  to  be 
equivalent  to  a  recaption,  the  plea  of  recaption  ought  to 
aver  ^'  that  as  soon  as  the  marshal  knew  of  the  escape,  he 
followed."    Bigewcn/s  Case,{c)     Here,  for  aught  that 


(a)  2T.-R.126. 
lb)  IB.^P.  413. 


(e)  3  Rep.  5% 
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appears  to  the  contrary,  the  marshal,  though  he  was 
JgDorant  of  the  escape  at  the  time  the  prisoner  went 
outy  might  have  been  informed  directly  afterwards  where 
lie  was,  and  have  omitted  to  take  any  steps  to  capture 
him  on  fresh  pursuit. 
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Hoggins  contra^  averred  that  the  plea  was  according 
to  all  the  precedents,  and  referred  to  Chambers  v. 
Janes  {a)  in  support  of  his  assertion :  but 

The  Court  observing  that  if  the  plea  were  held  suf- 
ficient, it  would  be  a  universal  receipt  tb  avoid  con- 
tinuous imprisonment,  offered  to  give  the  Defendant 
leave  to  amend,  which  Hoggins  accepted. 

Leave  to  amend  accordingly. 

(a)  II  Eastf  406. 


Mills  v.  Fowkes. 


May  3. 


nnmS  was  an  action  of  debt,  the  declaration  con-  i.  Accounts 
taining  indebitatus  counts  for  several   demands.  J»ot  in  writ- 
Among  other  pleas  the  Defendant  pleaded  pleas  of  set-  gcwuints^ex- 
o0^  of  payment,  and  of  the  statute  of  limitations ;  and,  cepted  by  the 

to  iMie  of  the  counts  in  the  declaration,  a  plea  of  pay-  f.**^^.®^ 

*   *'     huutations. 

ment  of  money  into  Court  of  107 L  4ss.  5d.    The  Plaintiff     g.  where  a 
replied  to  the  plea  of  set-off  ni7  debet  as  to  part  of  the  debtor  owes 

his  creditor 
some  debts 
from  a  period  longer  than  six  years,  and  others  from  a  period  within  six  years, 
and  pays  a  sum  without  appropriating  it  to  any  particolar  debt,  such  payment 
is  not  a  payment  on  account,  to  take  out  of  the  statute  of  limitations  the  debts 
due  longer  than  six  years :  but, 

3.  The  creditor  may  at  any  time  apply  such  payment  to  the  debts  due  longer 
than  six  years. 
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sum  mentioned  in  the  plea;  and  the  statute  of  limit-^ 
ations  as  to  the  residue.     Issue  was  joined  between  th^. 
parties  on  those  and  the  other  pleadings  in  the  cause. 
The  cause  having  been  referred  to  arbitration, 
The  arbitrator  found,  first,  with  reference  to 
actions  that  were  in  point  of  time  within  the'  bar  of 
statute  of  limitations,  viz*  more  than  six  years 
the  commencement  of  this  suit,  that  there  was  a  del 
due  from  the  Defendant  to  the  Plaintiff,  for  rent 
other  things,  which  had  been  reduced  by  payments 
the  sum  of  156/.  195.  Id. ;  that  there  was  a  cross 
or    set-off  due  from  the   Plaintiff  to  the  Defendiutf 
accrued  during  the  same  time,  amounting  to  the  snin  ot 
5\l.  105.  Sd. ;  and,  secondly,  as  to  the  time  within  she 
years  before  the  commencement  of  this  suit,  that  tfae 
Defendant  was  indebted  to  the  Plaintiff  in  the  sum  of 
150/.  0$.  5d. ;    that  the   Defendant  was  entitled  to  a 
set-off  of  the  sum  of  7/.  165.,  and  that  the  payment  into 
Court  must  be  applied,  and  the  arbitrator  did  apply 
the  same,  to  that  part  of  the  account :  that  the  De* 
fendant  had  also  paid  the  sum  of  201.  to  the  PlaintU^ 
which  must  be  applied,  and  the  arbitrator  did  apply  it, 
also  to  that  part  of  the  account,  that  is  to  say,  he  ap- 
plied the  said  sums  paid  and  paid  into  Court  to  that 
part  of  the  Plaintiff's  demand  which  had  accrued  within 
six  years  next  before  the  commencement  of  this  suit: 
that  there  was  not  at  any  time  any  written  statement  of 
tiie  account  between  the  parties  signed  by  them  at 
either  of  them :  that  the  Defendant  did,  on  or  about 
the  22d  of  April  1857,  pay  to  the  Plaintiff  the  sum  of 
15L:   that  before  and  at  the  time  that  the  Defendant 
paid  the  said  sum  of  15^,  it  was  known  to  both  parties 
that  there  were  unsettled  cross  demands  between  them, 
partly  within  and  partly  without  the  time  limited  by  the 
statute :  that  there  was  no  appropriation  in  &ct  of  the 
said  sum  of  15/.,  either  by  the  Plaintiff  or.  the  Defend- 
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RDt :  aod  that  there  did  then  exist  a  debt  hot  barred  by 
the  statute,  considerably  exceeding  in  amount  the  sum 
dF  161^  to  which  debt  the  payment  might  then  have 
[)een  referred. 

The  arbitrator  then  awarded  and  directed,  that  if  the 
C!ourt  should  be  of  opinion  that,  under  the  above  cir« 
mmstances,  the  Plaintiff  might  treat,  or  the   Court 
Digbt  treat,  the  payment  of  the  said  sum  as  a  part  pay* 
nent  of  the  debt  that  existed  more  than  six  years  beforie 
the  commencement  of  the  suit,  or,  if  the  Court  were  of 
DpinioD  that  the  fact  that  there  were  cross  demands  be- 
tween the  parties  without  any  written  statement  of  them 
ligned  by  the  parties,  or  either  of  them,  was  sufficient 
to  take  the  whole  case  out  of  the  statute  of  limitations, 
then  that  the  Defendant  should  pay  to  the  Plaintiff  the 
mm  of  156/.  105.  6d,,  if  the  Court  should  be  of  opinion 
that  the  Defendant  was  not  entitled  to  the  benefit  of 
the  8etH>ff  accruing  to  him  more  than  six  years  before 
the  commencement  of  the  suit ;  but  the  Defendant  was 
to  pay  to  the  Plaintiff  the  sum  of  105/.  9s.  Id.  only,  if 
the  Court  should  be  of  opinion  that  he  was  entitled  to 
the  benefit  of  the  last-mentioned  set-ofi^     But  if  the 
Court  should  be  of  opinion  that  the  whole  case  was  not 
taken  out  of  the  statute  under  the  circumstances,  but 
that  the  Plaintiff  was  at  liberty  to  appropriate,  or,  in 
contemplation  of  law,  must  be  taken  to  have  appro- 
priated, the  said  sum  of  15/.  to  the  debt  existing  more 
than  six  years  before  the  commencement  of  this  suit, 
then  the  Defendant  was  to  pay  to  the  Plaintiff  the  sum 
of  15^     If  the  Court  should  be  of  opinion  that  the 
pejment  of  the  said  sum  of  15/.  must,  under  the  cir- 
comstances,  be  taken  to  be  a  part  payment  on  account 
of  the  debt  which  accrued  within  six  years  before  the 
commencement  of  the  suit,  then  the  arbitrator  found 
that,  takmg  into  account  the  sum  paid  into  Court,  the 
Plaintiff  had  been  fully  paid  and  satisfied  by  theDe- 
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fendant ;  and  awarded  that  the  Plaintiff  was  not  entidec^^ 
to  recover  any  thing  from  the  Defendant. 

Htmfrey^  for  the  Defendant. 

1st,  There  having  been  no  account  in  writing,  d 
any  payment  ascribed  by  the  debtor  to  the  discharge  ^ 
a  particular  debt,  this  was  not  such  an  open  acooo~ 
between  the  parties  as  would  take  the  Plaintiff's  c 
out  of  the  statute  of  limitations   since  9  G.  4.  c.  K  ^ 
Williams  v.  Griffiths  (a),  Waters  v.  Tomkins.  {b} 

(This  was  conceded  by  Waddington  for  the  Plaintiff]/ 

2dly,  The  payment  of  15/.  by  the  Defendant,  witbom 
appropriation   on   either  side,  is  not  such  a  payment 
as  takes  the  earlier  part  of  the   Plaintiff's  demamf 
out  of  the  statute  of  limitations.     In  order  to  bare 
that  effect,  it  should  appear  that  it  was  a  part  payment 
of  a  greater  debt,  and  that  debt  the  debt  for  which  the 
action  is  brought;  Tippets  v.'  Heane.  (c)     But  there  is 
nothing  here  to  shew  that  the  15/.  was  paid  in  respect 
of  the  debt  barred  by  the  jstatute :  on  the  contrary,  as 
nothing  was  said  at  the  time  of  payment,  and  the  De- 
fendant was  safe  from  liability  in  respect  of  the  debt  so 
barred,  it  must  be  inferred  he  paid  it  in  respect  of  the 
debt  not  barred :  therefore 

Sdly.  The  Plaintiff  is  not  entitled  to  recover  even  the 
15/. ;  for  the  principle  of  the  civil  law  adopted  in  CHay^ 
iorCs  Case  {d)  is,  that  the  debtor  has  the  right,  in  the 
first  instance,  to  appropriate  a  payment  to  such  debt  as 
he  thinks  fit :  if  he  omits  to  appropriate  it,  the  creditor 
may  do  so :  but,  if  neither  make  any  appropriation,  the 
law  appropriates  the  payment  to  the  debt  most  burden- 
some to  the  debtor :  as  where  one  of  two  debts  would 
support  a  commission  of  bankruptcy,  and  the  other  not; 
Meggot  v.  Mills  {e\  Daxce  v.  Holdsworth  {g).     Here  the 


(a)  2  Cr.  M.  S^  R.  45. 

(6)  Ibid.  723. 

(c)  1  Cr.  M.  6{  Jt.  S52, 


(d)  1  Merivale,  572. 

(e)  1  Ld.  Raym.  286. 
I0)  Peake,  N.  P.  C.  64. 
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more  burdensome  debt  was  that  which  was  not  barred 
by  the  statute  of  limitations.  So,  where  one  of  two 
demands  is  illegal,  the  law  appropriates  the  payment  in 
discharge  of  the  legal  demand ;  Wright  v.  Laing.  (a) 
But,  even  where  the  creditor  makes  the  appropriation, 
he  must  distinctly  specify  the  debt  he  proposes  to  dis- 
chai^  and  do  that  within  a  reasonable  time.  Boden- 
ham  V.  Purchas  (6),  Simson  v.  Ingham  (c),  Phillpott  v. 
Jones,  (d)  Peters  v.  Anderson  (^),  in  which  the  creditor 
was  allowed  to  apply  the  payment  to  the  debt  for  which 
he  had  the  worst  security,  was  prior  to  ClaytorCs  Casc^ 
and  is  not  consistent  with  the  subsequent  cases. 


18S9. 

Mills 
r. 

FOWKES. 


JVaddtngton,  for  the  Plaintiff.  The  principle  of  the 
civil  law,  that  a  payment  unappropriated  by  debtor  or 
creditor  shall  be  ascribed  to  the  more  burdensome  of 
several  debts,  has  never  been  adopted  in  England; 
Wright  V.  Laing  establishes  the  reverse :,  and  the  rule 
settled  by  Clayton's  Case^  Bodenham  v.  Purclias^  and 
Simson  v.  Ingham,  is  that,  in  the  absence  of  appro- 
priation on  either  side,  the  payment  shall  be  ascribed 
to  the  earlier  debt.  The  Plaintiff,  therefore^  is  clearly 
entitled  to  recover  15/. :  but, 

2ndly,  That  payment  must  be  taken,  in  point  of 
fact,  to  have  been  a  part  payment  by  the  Defendant 
on  account  of  the  larger  debt  due  to  the  Plaintiff  before 
the  statutory  six  years ;  for  he  knew  there  was  a  balance 
against  him ;  he  did  not  pay  the  money  on  account  of 
the  balance;  and  therefore  he  must  have  paid  it  on 
account  of  the  earlier  debt,  which  was  thereupon  taken 
out  of  the  statute  of  limitations.     At  all  events. 

The  Plaintiff  might  ascribe  it  to  the  earlier  debt, 
and  that,  at  any  time ;  Manning  v.  Westerne  (g),  God^ 


(a)  3B.^  C.165. 
(6)  2B.Sf  Aid.  89. 
(c)  ^B.SfC.  65. 


(d)  2  Adol.  4*  EU.  41. 

(e)  5  Taunt.  59^. 
Ig)  2  Vem.  606. 
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dard  v.  Cox  (a),  Kirby  v.  Duke  of  Marlborcugh  (6), 
Bosanquet  v.  fTr^y  (c),  PhilpoU  v.  Jbfie5 ;  and  he  roost 
be  taken  so  to  have  ascribed  it,  if  that  debt  were  barred 
by  the  statute,  according  to  the  principle  laid  down  m 
Peters  v.  Anderson. 


TiNDAL  C.  J.  It  having  been  conceded  on  the  part  of 
the  Plaintiff,  that  the  account  between  these  parties  wai 
not  excepted  from  the  operation  of  the  statute  of  limit- 
ations  as  an  open  account,  there  remain,  in  effect,  two 
points  to  be  decided;— « 

1st,  Whether  the  payment  of  15/.  in  April  1837,  wai 
such  a  part  payment  as  takes  out  of  the  operation  of 
the  statute  the  debts  contracted  more  than  six  years 
before  the  commencement  of  the  action ;  and  if  not, 

2ndly,  Whether  the  Plaintiff  has  now  a  right  to  apply 
that  1 5/.  in  discharge  of  a  debt  barred  by  the  statute :  and 

First,  we  think  this  was  not  such  a  part  payment  as 
to  take  the  earlier  portions  of  the  account  out  pf  the 
operation  of  the  statute. 

The  law  has  been  correctly  laid  down  in  Tippets  f» 
Heane,  that,  in  order  to  have  that  effect,  the  payment 
must  expressly  be  made  in  discharge  of  part  of  a  laiiger 
debt,  which  accrued  six  years  or  more  before  the  pay- 
ment.   There  is  no  sufficient  evidence  that  this  payment 
was  so  made ;  for  though,  in  a  continuous  account,  items 
accruing  within  six  years,  and  items  accruing  before* 
may  in  some  sort  be  said  to  constitute  one  debt,  yet^ 
when  the  statute  9  G,  4.  c.  14-.  says,  that  nothing  therei*^ 
contained  shall  alter  or  lessen  or  take  away  the  effect  c* 
any  payment  of  principal  or  interest,  it  is  clear  there  wa^^ 
in  the  view  of  the  legislature,  a  distinction  between  iten^^ 
accruing  within,,and  items  accruing  before  the  six  year< 


'  (a)  2  Sir.  1194. 
(6)  2  M.^S.  IS. 


(c)  6  Taunt.  597- 
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there  was  no  appropriation)  nor  any  evidence 
:ention  on  the  part  of  the  debtor  to  apply  the 
in  part  discbarge  of  one  of  the  earlier  itemsj  I 
las  not  the  effect  of  exempting  them  from  the 
of  the  statute. 

:omes  the  second  question ;  has  the  Plaintiff  a 
pply  that  payment  in  satisfaction  of  tbie  prior 
ed  by  the  statute  ?  For^  though  the  Plaintiff 
by  the  statute  with  respect  to  his  right  to  sue 
idant,  yet,  where  the  debtor  has  made  no  ap- 
m  of  the  money,  the  law  as  to  its  application 
he  same  as  before. 

vil  law,  it  is  said,  applies  the  payment  to  the 
rdensome  of  two  debts^  where  one  is  more 
me  than  the  other;  but  I  do  not  think  that 
be  rule  of  our  law.  According  to  the  law  of 
the  debtor  may,  in  the  first  instance,  appro* 
3  payment ;  solvttur  in  moduni  salventis :  if  he 
3  so,  the  creditor  may  make  the  appropriation ; 
In  modum  recipientis :  but  if  neither  make  any 
tion,  the  law  appropriates  the  payment  to  the 
bt.  The  Defendant  here  contends  that,  where 
tor  fails  to  make  any  appropriation  at  once, 
ill  appropriate  the  payment  to  the  more  bur- 
debt  ;  but  the  decisions  are  clearly  the  other 
s,  in  Goddard  v.  Cox^  where  the  Defendant, 
lebted  to  the  Plaintiff  for  coals  delivered  to 
UM  sola,  and  to  himself  after  coverture,  made 
It  wi{hout  any  specific  appropriation,  it  was 
Plaintiff  might  apply  the  money  to  the  dis- 
f  the  debt  contracted  by  the  wife  dum  sola* 
Philpott  V.  Joiiesy  where  the  debt  was  for 
id  spirits  supplied  in  quantities  not  amount- 
)s.  at  a  time,  for  which  the  Plaintiff  was  pre- 
"om  recovering  by  24  G.  2.  c.  40*  s.  12.,  the 
was  allowed  to  apply  to  the  spirits  an  unap- 
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propriated  payment  made  by  the  debtor:  and 
Denman  C.  J.  said  he  might  so  apply  it  at  any  ti 
In  Peters  v.  Anderson^  where  a  debt  was  due  from 
Defendant  to  the  Plaintiff  on  a  covenant,  and  a  debt 
simple  contract,  and  the  Defendant  delivered  goods 
payment  without  appropriating  them  to  either  debt^    ^ 
particular,  it  was  held  that  the  Plaintiff  might  apf^x-i^. 
priate  them  to  the  debt  for  which  he  had  the  worse 
security.     In  Bosanquel  v.  Wray  it  was  held,  that  i 
creditor  receiving  money  without  any  specific  appro- 
priation by  the  debtor  might  be  permitted,  in  a  court  of 
law,  to  ascribe  it  to  the  discharge  of  a  prior  and  purely 
equitable  debt,  and  sue  him  at  law  for  a  subsequent 
legal  debt. 

These  cases  shew  clearly  that  the  receiver  has  a  right 
to  appropriate,  if  the  payer  omit  to  do  so ;  and  Simkw 
V.  Ingham^  that  he  may  make  the  appropriation  at  any 
time  before  action.  Best  J.  was  the  only  judge  whosiid 
that  the  appropriation  must  be  made  within  a  reasooable 
time ;  but  if  that  were  necessary,  it  has  been  made 
within  a  reasonable  time  here :  and  this  is  not  even  the 
case  of  one  debt  being  more  burdensome  than  another; 
for,  if  a  debtor  wishes  to  do  what  is  just,  there  are  maay 
cases  in  which  he  will  not  set  up  the  statute  of  limit- 
ations as  a  defence. 

I  think  therefore  that  the  Plaintiff  is  entitled  to  judg- 
ment for  15/. 


BosANQUET  J.  This  action  is  brought  for  the  re- 
covery of  a  debt,  one  part  of  which  accrued  within  six 
years,  and  the  other  more  than  six  years,  before  the 
action  commenced.  Williams  v.  Griffiths  is  a  decisive 
authority  that  the  account  between  these  parties  was 
not  an  open  account  within  the  meaning  of  the  exoeption 
in  the  statute  of  limitations :  and  I  think  the  payment 
of  15/.  is  not  such  a  payment  on  account  as  will  revive 


8  VICTORIA. 

the  Plainti£P*s  claim  to  the  earlier  debt.  In  order  to 
liave  that  effect,  it  should  have  been  expressly  paid  on 
account  of  such  debt;  but  there  is  no  evidence  here  of 
any  act  by  the  debtor  to  shew  that  it  was  so  paid,  and 
therefore  I  am  of  opinion  the  debt  which  had  accrued 
more  than  six  years  before  the  action,  cannot  be  re- 
covered. 

A  third  question  however  arises,  whether  the  Plain- 
tiff may  not  be  taken  to  have  appropriated  the  payment 
to  the  older  debt :  at  the  time  of  the  payment,  no  ap- 
propriation was  made  by  eitlier  party ;  but  as  the  debtor 
made  no  appropriation,  the  creditor  might  appropriate 
the  payment  at  any  time  before  the  action  commenced ; 
and  he  had  every  motive  for  applying  it  to  the  debt 
for  which  he  had  no  remedy  at  law.  In  Bosanqiiet  v. 
Wray  it  was  held,  that  a  creditor  receiving  money  with- 
out any  specific  appropriation  by  the  debtor  might  be 
permitted,  in  a  court  of  law,  to  ascribe  his  receipt  to  the 
discbarge  of  a  prior  and  purely  equitable  debt,  and  sue 
him  at  law  for  a  subsequent  legal  debt. 

It  was  not  necessary  he  should  manifest  the  appro- 
priaUon  by  any  specific  act ;  and,  as  he  had  an  interest 
and  the  right  to  make  the  appropriation,  I  think  he  is 
entitled  to  judgment  for  15/. 

CoLTMAN  J.  It  has  been  argued,  that  the  payment 
of  15/.  by  the  Defendant  must  take  the  earlier  part  of 
the  account  out  of  the  statute  of  limitations,  because 
the  Defendant  must  have  known  there  was  a  balance 
against  him  on  that  part  of  the  account :  and  if  it  were 
dear  he  knew  that  such  was  the  state  of  the  account,  it 
mi^t  be  so  :  but  there  is  no  evidence  that  he  knew  the 
state  of  the  account;  and  therefore  I  think  that  the 
payment  did  not  revive  the  earlier  debt. 

Then  comes  the  question  whether  the  Plaintiff  might 
not  himself  apply  it  to  the  earlier  debt    It  is  con- 
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tended  on  the  authority  of  Meggpt  t^  Mills^  and 
V.  Holdswotih  (a),  that  it  ought  to  be  applied  to 
more  burdensome  of  the  tWo  debts :  but  it  is  sul 
to  say  that,  notwithstanding  the  doubt  expressed  by 
Master  of  the  Rolls  in  ClaytofCs  case,  the  general  ca~ 
rent  of  authorities  is  the  other  way,  establishing 
where  the  debtor  omits  to  make  an  appropriation, 
creditor  may  appropriate  the  payment  to  the  earli^<«^ 
debt:  whether  he  should  do  that  within  any  limitietf 
time,  it  is  not  necessary  to  decide  here,  because  theiv 
has  been  no  unreasonable  delay ;  the  more  correct  Tieir, 
however,  seems  to  be,  that  the  creditor  is  not  limitsd 
in  point  of  time.     The  Plaintiff  therefore  is  entitled  (0 
judgment  for  \5U 


Erskine  J.    I  agree  in  the  opinion  which  has  been 
pronounced  on  both  points*     The  case  of  TippeU  ?• 
Heane  shews  that,  in  order,  by  part  payment,  to  take  a 
debt  of  the  operation  of  the  statute,  the  payment  should 
be  made  on  account  of  that  particular  debt  t  the  reason 
is,  that  the  payment  is  taken  as  an  acknowledgment, 
and  therefore  the  intention  of  the  party  making  it  lA 
material.     Here  there  were  two  debts ;  one  for  whidi 
the  debtor  could  be  sued,  the  other  for  which  he  could 
not ;  if  we  look  to  his  intention,  the  probable  inference 
is,  that  he  meant  to  apply  it  to  the  debt  for  which  he 
was  liable  to  be  sued,  and  that  is  the  meaning  of  the 
cases  of  Meggott  v.  Milky  and  Datoe  v.  HoldsfooorAn    I 
think  therefore  that  the  payment  did  not  restore  the 
Plaintiff's  right  to  sue  for  the  older  debt 

But  if  the  debtor  does  not  expressly  apply  the  pay- 
ment to  the  more  recent  debt,  the  law  gives  the  creditor 
the  right  to  apply  it  to  the  older:  and  the  creditor 
would  apply  it  to  the  older  debt  for  the  very  reasoa 


(a)  Pmke  N.  P.  Ck6^ 
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which  leads  the  debtor  to  apply  it  to  the  more  recent*  18S9. 

On  this  point,  therefore,  our  judgment  must  be  in  favour  — 

of  the  Phuntiff  for  1 51.  ^"^ 

Judgment  for  Plaintiff  accordingly.  Fowkes. 


Willis  v.  Hallett.  May  4. 

npHE  declaration  in  this  case  stated  that  the  Defendant  The  bank- 
was  indebted  to  the  Plaintiff  for  iroods  sold  and  '"P^^y  ®f  *  ^ 

.  sole  Plaintiif 

delivered;   and  the  Defendant,  being  under  terms  of  before  action 

pleading  issuably,  pleaded  first,  nunquam  indebitatus ;  is  fta  issuable 
and,  secondly,  that  after  the  debt  accrued,  and  before  P^' 
the  action  was  commenced,  the  Plaintiff  became  a  bank- 
rupt: whereupon, 

The  Plaintiff  signed  judgment,  on  the  ground  that 
the  second  was  not  an  issuable  plea. 

Hayes^  having  obtained  a  rule  nisi  to  set  aside  such 
judgment  as  irregular, 

Wilde  Serjt,  shewed  cause,  on  an  affidavit,  that  the 
debt  had  been  assigned  by  the  Plaintiff  to  one  Smith 
before  the  bankruptcy,  and  did  not  pass  under  the  Plain- 
tiff's commission,  ^d  that  Smith  had  since  died,  leaving 
the  Plaintiff  his  executor.  According  to  Staples  v.  Hold^ 
gvoorth  (a)  and  Weitenhall  v.  Graham  (i),  the  bankruptcy  * 
or  insolvency  of  the  Plaintiff  are  not  issuable  pleas ; 
and  Waterfall  v.  Glode  (c)  and  Serle  v.  Bradshaw  (d) 
establish  that,  where  a  Defendant  is  under  terras  of 
pleading   issuably,    if  one  of  several   pleas   pleaded 

(a)  4  New  Caset,  144.  (o)  S  T.  R.  305.' 

(»)  /M.  714.  (d)  2  Cr.  4  Mu9. 148. 
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tax  them  their  double  costs. 

Pjucmbt  By  7 jjj^  1    C.5.S.I.  it  is  enacted,   that,  "If tfcm^ 

Blade.       verdict  shall  pass  with  the  defendant  or  defendants    mc 
any  such  action,  or  the  plaintiff  or  plaintiffs  therein  !:> 
come  nonsuit,  or  suffer  any  discontinuance  thereof, 
every  such  case  the  justice  or  justices,  or  such  otktei* 
judge  before  whom  the  said  matter  shall  be  tried,  shal]^ 
by  force  and  virtue  of  this  act,  allow  unto  the  defendant 
or  defendants  his  or  their  double  costs  which  be  or 
they  shall  have  sustained  by  reason  of  their  wrongful 
vexation  in  defence  of  the  said  action  or  suit." 

This  is  made  perpetual  by  21  Jac*  1.  c.  12.,  which  als^3 
enacts,  sect.  5.,  That  if,  upon  the  trial  of  any  such  sec- 
tion, the  Plaintiff  shall  not  prove  to  the  jui*y  which  shaJ^l 
try  the  same,  that  the  cause  of  action  was  within  tt»< 
county  wherein  such  action  shall  be  laid,  then  i^ 
every  such  case  the  jury  shall  find  the  defendant  nc^ 
guilty :  and  if  the  verdict  shall  pass  with  the  defencS-* 
ant  or  defendants  in  any  such  action,  &c.,  or  the  plaic* 
tiff  or  plaintiffs  therein  become  nonsuit,  or  suffer  ais^ 
discontinuance  thereof,  in  every  such  case  the  defendaC^ 
or  defendants  shall  have  such  double  costs,  and  all  otb^' 
advantages  and  remedies  as  in  and  by  the  said  form^^ 
act  is  limited,  directed,  or  provided.'' 

Crcnoder  and  Bingham,  who  shewed  cause,  relief 
on  Anon,  2.  Ventrisy  45.,  Grindley  v.  Hollomty(ay9 
and  Harper  v.  Carr{b)y  as  express  authorities,  thi^^ 
in  the  case  of  a  verdict,  the  certificate  of  the  judg^ 
who  presides  at  Nisi  Prius  is  a  condition  precedefi^ 
to  the  Defendants  obtaining  their  double  costs.  Thos^ 
authorities  had  been  adopted  in  all  the  books  of  practice 
and  comprehended  a  period  of  more  than  a  century  ano 

(a)  Dw^W!.        *  {f)  7  T.  22« 448. 
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lie  had  resided  for  spme  years.  The  warrant  had  been 
granted  at  the  instance  of  the  parish  officers  of  jtmber^ 
dam  Southf  who  claimed  the  cottage  as  part  of  the 
poor-house  of  the  tithing  in  which  it  stood;  alleged 
that  the  Plaintiff  had  occupied  it  as  a  pauper  by  their 
permission ;  and  extruded  him  under  the  provisions  of 
59  G.  8.  c.  12.  s.  24. 

The  Plaintiff  had  been  much  countenanced  in  the 
daim  he  made  to  the  property  by  Mr.  John  Webster 
Wood^  who  petitioned  the  House  of  Lords  in  his  favour, 
and,  upon  being  there  referred  to  the  courts  of  justice, 
wrote  several  letters  to  the  parish  officers,  in  one  of 
which  he  said,  ^^  I  will  not  shrink  from  any  step  I  may 
have  taken  in  the  affair,  and,  while  trial  by  jury  exists, 
I  fear  no  one,  and,  if  personally  insulted,  will  spare  no 
expense  in  my  defence :  the  cause  I  have  considered  a 
public,  not  a  private  one : "  in  another,  —  ^^  If  you  will 
send  the  title-deeds  of  the  cottage,  or  prove  to  the  satis- 
fiu^on  of  Mr.  Bodgers  that  the  property  belongs  to 
the  parish,  Hearzey  will  give  no  further  trouble."  He 
afterwards  sent  the  Plaintiff  to  Badgers,  the  attorney 
who  conducted  the  cause,  and  said  he  would  see  the 
Plaintiff  through  the  House  of  Lords. 

On  affidavit  of  these  facts, 


18S9. 

Hearsby 
Fechell. 


Wildef  Seijt,  obtained  a  rule  calling  on  the  Plaintiff 
to  shew  cause  why  proceedings  should  not  be  staid  until 
security  for  costs  should  be  given,  either  by  the  Plaintiff 
or  by  Mr.  Wood. 

In  Tenant  v.  Bratun  (a),  where,  in  trespass  against 
parish  officers  for  distraining  for  poor-rates,  it  ap- 
peared that  the  Plaintiff  refused  to  pay  the  rate  by  the 
desire  of  his  landlord,  who  was  also  the  attorney  in  the 
cause,  the  Court  stayed  the  proceedings  until  he  gave 
security  for  costs. 

(a)  53.SfC.  208. 
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much  weight :  that  the  first  statute,  prescribing  that  the 
justice  or  justices  before  whom  the  cause  is  tried  si£gJl 
allow  the  Defendant  his  double  costs  in  the  cases  pro 
vided  for;  and  the  second,  enacting  that  he  skaU  her^x 
such  costs,  were  clearly  imperative,  and  left  no  diacr^ 
tion  in  the  Judge  at  Nisi  Prim  or  the  Court ;  and  tb»^ 
as  it  was  clear  the  word  tried  was  not  used  in  the  maof^ 
sense  of  a  trial  at  Nisi  PriuSf  since  it  was  apf^ 
well  to  the  case  of  a  discontinuance  as  of  the  verdict 
a  jury,  it  must  be  taken  that  the  power  of  allowing tim' 
costs  was  lodged  as  well  in  the  justices  who  form 
Court,  as  in  the  justice  who  presides  at  Nisi  Prim. 

The  language  of  the  second  statute  was  not  advert^^^ 
to  in  any  of  the  cases  cited ;  while  the  preamble  of  tb»-^ 
first  shewed  the  desire  of  the  legislature  to  prote^:^ 
magistrates   from   vexatious    suits,  and,    by  deterrirv^? 
complainants,  to  induce  persons  of  credit  to  undertal^^ 
the  duties  of  the  office. 

The  argument,  that  the  Judge  at  Nisi  Prius  is 
acquainted  with  the  merits  of  the  case  than  the  Coui 
would  not  apply  to  the  case  of  a  nonsuit  or 
tinuance,   and  therefore  afforded   no   reason   for 
Court's  relying  on   his  certificate:   in  such  cases 
Court  must  enter  a  suggestion,  and  allow  the  cents  opo^ 
the  ordinary  means  of  information  afforded  by  affidari^ 
Besides,  the  Judge  at  Nisi  Prius  had  no  power  to  alli 
costs :  the  allowance  is  always  the  act  of  the  Court 


TiNDAL  C.  J.  It  appears  to  me,  that  this  rule  wU^ 
be  decided  on  the  construction  of  the  statute  7  Joe,  ^  • 
c.  5.  alone;  because  I  think  the  21  Jac.  1.  r.  IS.  s»  ^' 
does  not  apply  to  this  case,  but  to  an  inconvenient^ 
recited  in  sect.  4?. :  "  The  plaintiff  is  at  liberty  to  lay  b** 
action  which  he  shall  bring  against  any  justice  of  peac^ 
or  other  officer,  in  any  foreign  county  at  his  choic^^ 
which  hath  proved  very  inconvenient  unto  sundry    ^^ 
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rant^  whom  he  had  put  forward  as  a  Defendant 
of  himself.  But  it  is  not  clear  to  me  that  this  is 
on  which  the  Plaintiff  would  not  have  brought 
t  the  instigation  of  Wood,  There  are  no  doubt 
lions  of  WootTs  which  lead  to  such  an  inference/ 
lich  called  for  an  answer :  but,  after  hearing  the 
ts  on  the  part  of  the  Plaintiff,  we  think  the  rule 
JO  be  discharged, 
rest  of  the  Court  concurring,  the  rule  was 

Discharged. 
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Penney  t).  Slade  and  Another. 

^N  an  affidavit  that  this  was  an  action  of  trespass 
;auist  two  magistrates  for  issuing  a  warrant  of 
;  for  a  poor-rate,  under  which  the  Plaintiff*s 
»rere  sold ;  that  a  verdict  was  found  for  the  De- 
s  at  the  Dorsetshire  Lent  assizes  1838;  that  a 
;/,  to  set  aside  the  verdict,  had  been  discharged  in 
ry  last  {a) ;  that  the  Plaintiff's  agent  had  admitted, 
ition  of  costs,  that  the  action  was  brought  against 
Pendants  in  the  capacity  of  magistrates ;  but  said 
would  not  consent  to  pay  double  costs  without  the 
ite  of  the  judge  who  tried  the  cause;  that  the 
ant*s  agent  had  applied  repeatedly  to  Lord  Den- 
ifore  whom  the  cause  was  tried,  for  such  certifi- 
it  had  not  succeeded  in  obtaining  it, 

pas  Seijt.  obtained  a  rule  calling  on  the  Plaintiff 
V  cause  why  the  Defendants  should  not  enter  a 
ion  on  the  record  that  they  were  sued  in  this 


May  7. 

A  magistrate, 
who  obtains  a 
verdict  in  an 
action 
brought 
against  him 
for  an  act      ' 
done  in  his 
judicial  capa- 
city^ must 
procure  the 
certificate  of 
the  judge  who 
tried  the 
cause^  as  a 
condition  pre- 
cedent to  his 
demand  of 
double  costs 
under7Jac.l. 
0.5. 


(a)  See  an^^,  p.  319. 
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]8S9.        action  as  magistrates,  or  why  the  Master  should  Dot 

— —        tax  them  their  double  costs. 

Pjsnney  By  ^jac.  1.  c.  5.  s.  1.  it  is  enacted,   that,  "If the 

Blade.       verdict  shall  pass  with  the  defendant  or  defendants  in 
any  such  action,  or  the  plaintiff  or  plaintiffs  therem  be- 
come nonsuit,  or  suffer  any  discontinuance  thereof  in 
every  such  case  the  justice  or  justices,  or  such  odier 
judge  before  whom  the  said  matter  shall  be  tried,  shaiU 
by  force  and  virtue  of  this  act,  allow  unto  the  defendtnt 
or  defendants  his  or  their  double  costs  which  be  or 
they  shall  have  sustained  by  reason  of  their  wrongful 
vexation  in  defence  of  the  said  action  or  suit." 

This  is  made  perpetual  by  21  Jac.  1.  c.  12.,  which  al5^> 
enacts,  sect.  5.,  That  if,  upon  the  trial  of  any  such  ao" 
tion,  the  Plaintiff  shall  not  prove  to  the  jury  which  sball> 
try  the  same,  that  the  cause  of  action  was  withm  th^ 
county  wherein  such  action  shall  be  laid,  then  i 
every  such  case  the  jury  shall  find  the  defendant 
guilty :  and  if  the  verdict  shall  pass  with  the  defend- 
ant or  defendants  in  any  such  action,  &c.,  or  the  plaint' 
tiff  or  plaintiffs  therein  become  nonsuit,  or  suffer  an 
discontinuance  thereof,  in  every  such  case  the  defendant 
or  defendants  shall  have  such  double  costs,  and  all  otfa< 
advantages  and  remedies  as  in  and  by  the  said  form^^ 
act  is  limited,  directed,  or  provided." 


Crowde?'  and   Bingham,  who   shewed   cause,  reli 
on    Anon.  2.   VentriSy  45.,   Grindley  v.  IIoll<m(y{a 
and   Harper  v.  Carr{b)y  as  express   authorities,  thi 
in  the  case  of  a  verdict,  the  certificate  of  the  judj 
who  presides  at  Nisi  Prius  is   a  condition  precedei^ 
to  the  Defendants  obtaining  their  double  costs, 
authorities  had  been  adopted  in  all  the  books  of  practii 
and  comprehended  a  period  of  more  than  a  century  aa^ 

(a)  DougU  307.         '  (fi)  7  T.  R.  448. 
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'owever,  I  do  not  shrink  from  doing  so.  I  think  we 
not  to  have  interfered,  even  if  the  Judge  at  Nisi 
'tis  had  not  been  applied  to :  but  when  he  has  been 
ap]=>lied  to,  and  has  declined  to  certify,  the  Court  cannot 
be    csalled  upon  to  enter  a  suggestion. 


C^oi^TMAN  J.  I  put  my  decision  on  the  cases  which 
h&^v^e  been  cited.  The  course  of  applying  to  the  Judge 
at  -ATiri*  PHus  is  clearly  the  more  convenient,  because  he 
knoMTs  all  that  passed  at  the  trial ;  and,  according  to  the 
authorities,  I  think  the  application  should  be  made  to 
"*'^^^  as  well  in  cases  under  the  statute  12  Jac,  as  under 
7«^iare.  c.  5.,  for  it  must  be  intended  that  the  Courts  were 
of  both  statutes  when  they  decided  the  cases 
to. 


1839. 

Penney 

r. 
Sladb. 


:SKINE  J.     The  object  of  12  Jac.  1.  was  chiefly  to 

®^^^nd  to  other  persons  besides  magistrates  the  benefits 

®^   the  enactments  of  7  Jac.  1.     We  must  therefore  see 

^^^t    was  intended  by  7  Jac.  1.     If  this  question  were 

noM^  to  be  determined  for  the  first  time,  the  Court  must 

c'^Sluire  what  would  be  the  most  convenient  way  of  ob- 

^^'^ing  a  knowledge  of  the  facts  on  which  to  ground 

tneir  judgment  as  to  costs.     In  the  case  of  a  discon- 

^^'^^ance  it  may  be  done  by  suggestion  on  the  record, 

^  in  Bex  v.  Poland  (a) ;  but  after  a  trial  at  Nisi  PritiSj 

where  the  judge  who  presides  knows  all  that  passed,  it 

"««  l>een  determined  that  the  more  convenient  course  is 

^  na.ve  his  certificate ;  and  I  see  no  reason  for  departing 

froiu  that  decision. 

Rule  discharged. 

(a)  1  Str.  4,9. 


>^0L.  V. 
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May  7. 


Edwards  v.  Greenwood. 


To  an  action 
on  a  promis- 
8ory  note^ 
Defendant 
pleaded  that, 
after  the 
making  the 
note.  Plaintiff 
drew  a  bill 
on  Defendant, 
which  De- 
fendant ac- 
cepted^ and 
Plaintiff 
received  in 
satisfaction  of 
the  note. 
Plaintiff 
replied  that 
he  did  not 
draw,  De- 
fendant did 
not  accept, 
and  Plaintiff 
did  not 
receive  the 
bill  in  satis- 
faction.    De. 
fendant 
having  de- 
murred to  the 
replication. 
Held,  that 
the  Court 
had  not  juris, 
diction  to  set 
the  demurrer 
aside  upon  an 
affidavit  that 
the  plea  was 
totally  false. 


T^O  an  action  by  the  indorsee  of  a  promissory  note, 
the  Defendant  pleaded,  that,  after  the  making  of 
the  promise,  the  Plaintiff  drew  a  bill  on  the  Defendant 
for  60/.,  which,  after  the  Defendant  had  accepted  it, 
the  Plaintiff  took  in  satisfaction  of  the  promissory  note, 
and  indorsed  it  to  persons  unknown  to  the  Defendant 

Replication,  that  the  Plaintiff  did  not  draw  any  such 
bill,  nor  did  the  Defendant  accept  it,  nor  did  the  Plain- 
tiff take  it  in  satisfaction  of  the  promissory  note. 

Demurrer,  on  the  ground  that  the  replication  was 
multifarious  and  complex. 

A  Judge  at  chambers  having,  after  hearing  the  parties, 
made  an  order  for  setting  aside  the  demurrer, 

Hurlstone  obtained  a  rule  nisi  for  setting  aside  the 
Judge's  order  as  exceeding  his  jurisdiction. 

Petersdorff  shewed  cause  on  an  affidavit  which  stated 
that  all  the  circumstances  alleged  in  the  plea  were  false, 
and  that  the  demurrer  had  been  raised  merely  for  delay. 
He  contended  that  though  the  falsehood  of  a  plea  was 
no  ground  for  setting  it  aside,  yet  where  the  plea  was 
false,  the  Court  would  not  allow  the  Defendant  to 
demur  to  a  replication  which  fairly  put  the  whole  in 
issue.  This  replication  was  no  more  than  a  special 
replication  oide  injuna;  and,  by  the  replication  of  de 
injuridy  a  Plaintiff  was  entitled  to  put  in  issue  the  whole 
of  a  plea.  In  Crisp  v.  GrijffUhs  {a)  de  injuria  was  replied 
to  a  plea  like  the  present.  \Coltman  J.  In  the  plea  in 
that  case  there  was  no  averment  of  a  taking  in  satisfisu:- 

(a)  2  Cr.  M.SfR.  159* 


2  VICTORIA.  477 

tion  of  the  demand:  de  tnjurid  is  a  good  replication        1839. 
where  the  plea  ofiPers  matter  of  excuse  for  nonpa3rment ;       — - 
but  there  is  no  instance  in  which  it  has  been  replied  to        ^^J^^Rm 
a  plea  alleging  a  satisfaction  of  the  demand.]     In  Webb   Grbknwood. 
V.  We(Uherbg  {a)  a  replication  to  a  plea  of  accord  and 
satisfaction,  that  the  Defendant  did  not  pay  nor  did  the 
Plaintiff  receive  the  money  in  satis&ction,  was  held  not 
multifarious. 

TiNDAL  C.  J.  The  question  is,  not  whether  the  re- 
plication can  be  supported,  but  whether  this  is  an 
arguable  demurrer;  for,  if  it  be,  the  Court  cannot 
deprive  the  Defendant  of  his  right  to  argue  it. 

We  could  not  strike  out  a  plea  on  an  affidavit  of  its 
falsehood  ;  still  less  can  we  dispose  of  the  demurrer  in 
a  summary  way.  The  Plaintiff  may  have  leave  to 
amend  his  replication. 

Rule  absolute  on  those  terms. 

(a)  1  New  Cases,  502. 


Hartshorne  V.  Watson.  May  7. 

y^  OVEN  ANT.     The  declaration  stated  a  demise  of  a  1.  In  an  ac- 

shop  in  Tffwef'  Street,  by  indenture  of  1812,  from  *^°°  *?"°^  - 
5  .  '^  an  assignee  of 

the  Plaintiff  to  Alexander  Christie,  to  hold  from  the  a  term  for 

rent^  a  witness 
'was  called  for  Plaintiff  who  had  himself  occupied  the  premises  during  a  part  of 
fbe  period  which  Defendant  was  called  on  to  pay  for :  Held^  that  he  was  primd 
yiune  interested  ;  that  the  ohjection  to  his  competency  should  he  taken^  if  at  all^ 
on  the  voire  dire ;  and  that,  on  his  shewing  that  he  was  under-tenant  and  not 
assignee,  he  was  a  competent  witness  for  Plaintiff. 

2.  An  agreement  to  assign  upon  payment  of  200/.  hy  instalments, -^  the 
assignee  to  save  the  assignor  harmless  from  liability  to  the  lessor,  and  the  assignor 
to  re-enter  on  non-payment  of  any  of  the  instalments,  — -  Held  to  he  an  agree- 
ment for  an  assignment  only,  and  not  an  assignment. 

II  2 
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are  entitled  to  enter  a  suggestion,  without  the  certificate 
of  the  Judge  at  Nisi  Prim.  But  we  must  distribute 
the  words  accordmg  to  the  subject  matter,  and  then 
comes  the  question,  what  meaning  is  to  be  attached  to 
the  words  **  justice  or  justices^  or  other  judge  ?*'  I  ap- 
prehend the  words  justice  or  justices  were  intended  to 
apply  to  justices  of  assize  and  Nisi  Prius ;  and  other 
judgey  to  the  judges  of  inferior  courts ;  and  as  the 
Judge  at  Nisi  Prius  is  best  acquainted  with  the  merits 
of  a  cause  that  is  tried,  he  is  the  person  who  should 
allow  the  costs.  It  is  objected  that,  in  the  case  of  a 
nonsuit  or  discontinuance,  he  knows  nothing  of  the 
merits :  those  may  be  proper  cases  for  applying  to  the 
Court  for  a  suggestion ;  but  where  there  is  a  trial  at 
Nisi  Priusj  the  presiding  judge,  as  under  other  statutes, 
is  the  proper  authority  to  decide  on  the  subject  of 
costs.  It  is  then  contended  that  he  has  no  authority  to 
alUm  costs,  the  allowance  being  the  act  of  the  Court: 
but  that  must  be  construed  so  as  to  effect  the  intention 
of  the  legislature,  and  the  judge  may  in  some  manner 
signify  his  allowance  as  a  guide  for  the  ofiBcer  who 
taxes. 

Even  if  there  were  any  doubt  on  the  subject^  I 
should  think  it  dangerous  to  interfere  where  the  practice 
under  a  statute  has  been  uniform  for  such  a  length  of 
time,  and  is  supported  by  no  less  than  three  decisions 
which  have  never  been  impugned. 


BosANQUET  J.  I  did  think  that  after  four  decisions 
—  one  in  Ventris^  a  second  in  the  time  of  Lord  Mam^ 
Jieldy  a  third  by  Lord  Kenyon^  and  a  fourth  by  the  Court 
of  Exchequer  in  Norman  v.  Danger  (a),  —  this  question 
might  have  been  considered  at  rest,  and  that  we  should 
not  have  been  called  upon  to  give  an  opinion  upon  this 
statute. 

(a)  SY.S^  Jer.  203. 


V 


S  VICTORIA. 

However,  I  do  not  shrink  from  doing  so,  I  think  we 
ought  not  to  have  interfered,  even  if  the  Judge  at  Nisi 
Prius  had  not  been  applied  to :  but  when  he  has  been 
applied  to,  and  has  declined  to  certify,  the  Court  cannot 
be  called  upon  to  enter  a  suggestion. 

CoLTMAN  J.  I  put  my  decision  on  the  cases  which 
have  been  cited.  The  course  of  applying  to  the  Judge 
at  Nisi  Prius  is  clearly  the  more  convenient,  because  he 
knows  all  that  passed  at  the  trial ;  and,  according  to  the 
authorities,  I  think  the  application  should  be  made  to 
him,  as  well  in  cases  under  the  statute  12  Jac.  as  under 
7Jac*  c.  5.,  for  it  must  be  intended  that  the  Courts  were 
aware  of  both  statutes  when  they  decided  the  cases 
referred  to. 

Erskine  J.  The  object  of  12  Jac.  1.  was  chiefly  to 
extend  to  other  persons  besides  magistrates  the  benefits 
of  the  enactments  of  7  Jac.  1.  We  must  therefore  see 
what  was  intended  by  7  Jac.  1.  If  this  question  were 
now  to  be  determined  for  the  first  time,  the  Court  must 
enquire  what  would  be  the  most  convenient  way  of  ob- 
taining a  knowledge  of  the  facts  on  which  to  ground 
their  judgment  as  to  costs.  In  the  case  of  a  discon- 
tinuance it  may  be  done  by  suggestion  on  the  record, 
as  in  Bex  v.  Poland  {a) ;  but  after  a  trial  at  Nisi  PriuSj 
where  the  judge  who  presides  knows  all  that  passed,  it 
has  been  determined  that  the  more  convenient  course  is 
to  have  his  certificate ;  and  I  see  no  reason  for  departing 
from  that  decision. 

Rule  discharged. 

(a)  1  Str.  4,9. 
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1839.  Bompas  Seijt  and  Hoggins,  in  support  of  the  rule. 

If  the  instrument  produced  by  Walcot  be  only  an      ^ 
agreement  for  an  assignment,  and  not  an  actual  assign-  ,^ 
WAnox.      nient,  Walcot  was  incompetent  to  be  a  witness  for  th 
PlaintifiP;  for  by  such  proof  he  would  discharge  himself 
from  that  liability  which  his  occupation  of  the  premis 
in  question  cast  upon  him  as  apparent  assignee.     An       ^ 
the  recent  statute  did  not  render  him  competent:  fc:::>^ 
that  statute  only  applies  to  the  case  where  a  witness  Im^. 
comes  incompetent  because  the  verdict  may  be  evidemce 
for  or  against  him ;  but  the  ground  of  Walcofs  incom- 
petency is,  not  his  ability  to  use,  or  liability  to  be  affected 
by  the  verdict,  but  his  direct  interest  in  the  result  of 
the  present  cause.    In  Yeomans  v.  Legh  (a)  where  in  an 
action  on  the  case  for  negligence  in  driving  by  the  De- 
fendant's servant,  it  was  held,  that  since  the  3  &  4  fP.  4. 
c.  42.,  the  servant  was  a  competent  witness  for  the  De- 
fendant without  a  release,  his  name  being  indorsed  on 
the  record,  Parke  B.  said,  **  The  effect  of  the  clause  in 
the  statute  is  to  make  the  witness  competent,  where  the 
only  interest  is,  that  the  verdict  may  be  used  for  or 
against  the  witness.     In  this  case  there  is  no  interest, 
except  that  the  verdict  might  be  used  against  him  in 
an  action  by  his  master,  to  shew  the  amount  of  the 
damages  recovered.'' 

And  if  the  witness  was  clearly  incompetent  from  in- 
terest, it  was  not  necessary  to  examine  him  on  the  voire 
dire :  the  objection  excludes  him,  because  his  interest 
is  supposed  to  render  him  unworthy  of  credit ;  so  that 
his  answers  on  the  voire  dire  would  be  as  little  entitled 
to  credit  as  any  other  part  of  his  testimony.  That  he 
was  so  incompetent  appears  from  M^Brain  v.  JPor- 
tune  (b)i  where  it  was  held  that  in  an  action  for  goods 
sold,  a  person  who  entered  into  a  contract  for  the  pur- 
chase of  the  goods  in  his  own  name  was  not  a  compe- 

(a)  2  Jtfw.^  wash.  419.  (6)  S  Campb.  Sn. 
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tent  witness  to  prove  that  he  purchased  them  as  the        1839. 

agent  of  the  Defendant.     So  in  Ripley  v.  Thompson  (a),        

where,  in  an  action  of  assumpsit  for  goods  sold  and  Hartshornb 
delivered,  it  appeared  that  the  goods  were  sold  by  the      Watson. 
Plaintiff  to  a  purchaser,  who  gave  promissory  notes  for 
their  value,  which  were  dishonoured,  and  the  purchaser 
afterwards  became  insolvent ;  it  appeared  also  that  the 
purchaser  was  in  partnership  with  the  Defendants,  and 
it  was  proposed  to  call  him  as  a  witness  for  the  Plain- 
tiff, but  his  evidence  was  objected  to  by  the  Defend- 
ants without  a  release  from  them,  and  was  rejected; 
it  was   held  that  the  purchaser's  evidence  was  pro- 
perly rejected  on  the  ground  of  his  being  interested 
in  procuring  a  verdict  against  the  Defendants,   as  in 
that  case  he  would  only  be  liable  for  part  of  the  debt 
And  in  Bland  v.  Ansley  (b\  in  an  action  of  trespass 
against  the  sheriff  for  taking  the  goods  of  the  Plaintiff, 
in  execution  for  the  debt  of  JB.,  where  the  question  was 
whether  the  goods  had  been  previously  assigned  by  JB. 
to  the  Plaintiff  or  not,  B.  was  held  not  to  be  a  compe- 
tent witness  to  disprove  the  assignment  to  the  Plaintiff. 
In  Burgess  v.  Cuttill  (c)  it  was  held,  that  the  statute 
S  &  4  W.4s.c.  42.  5.  26.  did  not  make  the  drawer  of  an 
accommodation  bill  a  competent  witness  for  the  De- 
fendant in  an  action  by  the  indorsee  against  the  acceptor ; 
and  that,  therefore,  the  Defendant  could  not  examine 
him  without  a  release. 

At  all  events,  if  the  Defendant  ought  to  have  exam- 
ined the  witness  on  the  voire  dire^  and  failed  to  do  so, 
the  Plaintiff  could  not  afterwards,  by  examination  on 
his  part,  explain  away  the  apparent  incompetency  of 
the  witness ;  for  the  examination  to  competency  on  the 
voire  dire  is  the  privilege  of  the  party  who  impeaches, 
not  of  the  party  who  supports  the  credit  of  the  witness. 


(a) 


12  B.  Moore,  55.  (c)  6  Car.  ^  P.  282. 

2  i\r.  22. 331. 
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18S9.       25th  of  March  then  last  past  for  twenty-six  years,  a^      wl 

rent  of  100/.  a  year,  payable  quarterly  on  the  usukclI 

Hartshornb  j^yg .  ^j^^^.  j^  August  1826,  all  the  estate  and  interest    of 

Watson.      Christie  vested  by  assignment  in  the  Defendant;  a.Y^cl 
that  while  she  was  possessed  of  the  demised  preml^i^^ 
with  the  appurtenances,  to  wit,  on  the  25th  of  Mii9'-^cA 
1830,  a  large  sum  of  money,  to  wit,  132/.  of  the  rent 
for  the  space  of  one  year  and  two  quarters  of  the  said 
term  then  elapsed,  —  and  the  whole  of  which  period 
elapsed  after  the  Defendant  had  become  and  was  such 
assignee,  and  whilst  she  was  so  possessed, — became  and 
was  and  still  remained  in  arrear  and  unpaid  to  the 
Plaintiff,  contrary  to  the  tenor  and  effect  of  the  inden- 
ture and  of  the  covenants  therein  contained. 

The  Defendant  by  her  second  plea  traversed  the 
assignment,  and,  by  her  third,  alleged  that  the  132/. 
did  not  become  due  whilst  she  was  possessed  of  the  de- 
mised premises  in  manner  and  form  as  the  Plaintiff  bad 
alleged. 

At  the  trial,  the  assignment  to  the  Defendant  haviug 
been  duly  proved,  a  witness  stated  tliat  he  had  received 
rent  for  the  Plaintiff  from  Samuel  Walcot;  and  Soan^^ 
Walcot  himself  proved  that  he  occupied  the  premises 
under  the  Defendant  from  May  1827  till  Jubf  1829, 
and  paid  rent  to  the  Plaintiff^  after  having  entered 
into  an  agreement  between  himself  and  the  Defendant, 
whereby  she  agreed, — in  consideration  and  on  payment 
of  the  sum  of  200L  and  interest,  at  the  times  and  in 
the  manner  mentioned  in  a  warrant  of  attorney  beanng 
even  date  therewith,  —  to  assign  unto  the  said  Sas^ 
Walcot i  his  executors,  administrators,  and  assigns,  at  bis 
or  their  request,  costs,  and  charges,  the  lease  of  tbc 
said  premises :  to  hold  the  same  to  S.  Walcotj  his  exe- 
cutors, administrators,  and  assigns  for  the  term  of  eleven 
years  from  Lady-day  then  last,  being  the  residue  of  tbe 
term  in  the  indenture  of  lease  demised,  at  the  yearly 


Hartshorne 
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rent  of  100/.,  and  under  and  subject  to  the  covenants,  1839. 
provisos,  and  agreements  in  the  indenture  of  lease  to 
Christie  contained :  and  the  said  S,  Walcot  agreed  to 
accept  the  said  lease  on  payment  of  the  sum  of  200/.  Watson. 
and  interest ;  and  in  the  meantime,  and  until  such  as- 
signment was  made,  well  and  truly  to  pay  the  rent 
md  perform  the  covenants,  conditions,  and  agreements 
in  the  said  indenture  of  lease  contained ;  and  of  and 
from  the  same  to  save  harmless  and  keep  indemnified 
ihe  said  Elizabeth  Watson^  her  executors,  adminis- 
;rators,  and  assigns :  and  it  was  thereby  agreed,  that  in 
rase  default  should  be  made  in  payment  of  all,  or  any, 
)r  either  of  the  instalments  mentioned  in  the  said  war- 
rant of  attorney,  E.  Watson  should  be  at  liberty  to  re- 
enter and  to  enjoy  the  said  premises  as  in  her  former 
sstate. 

Walcot  never  paid  the  200/.,  and  no  other  instrument 
nras  executed  between  him  and  the  Defendant. 

The  Defendant's  counsel  then  objected  to  the  com- 
petency of  Walcot  as  a  witness,  contending  that  the  in- 
strument proved  by  him  was  a  complete  assignment 
Tom  the  Defendant,  and  established  her  third  plea. 

It  was  answered,  on  the  part  of  the  Plaintiff,  that  the 
>bjection  should  have  been  taken  on  the  voire  dircy  and 
liat  the  instrument  was  not  an  assignment. 

A  verdict  was  taken  for  the  Plaintiff,  with  leave  for 
;he  Defendant  to  move  to  enter  a  nonsuit  on  those  two 
)oints.     A  rule  nisi  having  been  obtained  accordmgly, 

Peacock^  who  shewed  cause,  contended  that  the  in- 
strument was  not  an  assignment  per  verba  de  prceserUij 
)ut  only  an  agreement  to  assign,  upon  payment  of  200/.: 
md  as  to  the  witness,  if  he  were  incompetent,  the  ob- 
ection  was  too  late  unless  taken  on  the  voire  dire,  (a) 

(a)  1  PMl.  Evid.  133. 
II  3 
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1839.  Bompas  Seijt  and  HqgginSf  in  support  of  the  rale. 

—  If  the  instrument  produced  by  Walcot  be  only 

lABTSHORKE  agreement  for  an  assignment,  and  not  an  actual 
Watson,      ment,  Walcot  was  incompetent  to  be  a  witness  for  tl 

Plaintiff;  for  by  such  proof  he  would  discharge  hims^^ 
from  that  liability  which  his  occupation  of  the  premise 
in  question  cast  upon  him  as  apparent  assignee.     Axi« 
the  recent  statute  did  not  render  him  competent: 
that  statute  only  applies  to  the  case  where  a  witness 
comes  incompetent  because  the  verdict  may  be  evidence 
for  or  against  him ;  but  the  ground  of  Walcofs  incom- 
petency is,  not  his  ability  to  use,  or  liability  to  be  afiected 
by  the  verdict,  but  his  direct  interest  in  the  result  of 
the  present  cause.    In  Yeomans  v.  Legh  (a)  where  in  an 
action  on  the  case  for  negligence  in  driving  by  the  De- 
fendant's servant,  it  was  held,  that  since  the  3  &  4  fF.  4. 
c.  42.,  the  servant  was  a  competent  witness  for  the  De- 
fendant without  a  release,  his  name  being  indorsed  on 
the  record,  Parke  B.  said,  **  The  effect  of  the  clause  in 
the  statute  is  to  make  the  witness  competent,  where  tlie 
only  interest  is,  that  the  verdict  may  be  used  for  or 
against  the  witness.     In  this  case  there  is  no  interest, 
except  that  the  verdict  might  be  used  against  him  io 
an  action  by  his  master,  to  shew  the  amount  of  tb 
damages  recovered." 

And  if  the  witness  was  clearly  incompetent  from 
terest,  it  was  not  necessary  to  examine  him  on  the  r 
dire :  the  objection  excludes  him,  because  his  int 
is  supposed  to  render  him  unworthy  of  credit ;  s# 
his  answers  on  the  voire  dire  would  be  as  little  ej 
to  credit  as  any  other  part  of  his  testimony.     T 
was  so   incompetent  appears   from  M^Brain   ' 
tune  (6),  where  it  was  held  that  in  an  action  fo 
sold,  a  person  who  entered  into  a  contract  for 
chase  of  the  goods  in  his  own  name  was  not 

(a)  2  Mm.  8^  WeUh.4i\9.  (b)  3  Campb. 
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mt  witness  to  prove  that  he  purchased  them  as  the        1839. 
gent  of  the  Defendant.     So  in  Ripley  v.  Thompson  (a),        — 
here,  in  an  action  of  assumpsit  for  goods  sold  and  Habtshornb 
slivered,  it  appeared  that  the  goods  were  sold  by  the      Watson. 
laintiff  to  a  purchaser,  who  gave  promissory  notes  for 
leir  value,  which  were  dishonoured,  and  the  purchaser 
lerwards  became  insolvent ;  it  appeared  also  that  the 
irchaser  was  in  partnership  with  the  Defendants,  and 

was  proposed  to  call  him  as  a  witness  for  the  Plain- 
9^  but  his  evidence  was  objected  to  by  the  Defend- 
its  without  a  release  from  them,  and  was  rejected; 

was  held  that  the  purchaser's  evidence  was  pro- 
srly  rejected  on  the  ground  of  his  being  interested 

procuring  a  verdict  against  the  Defendants,  as  in 
lat  case  he  would  only  be  liable  for  part  of  the  debt, 
nd  in  Bland  v.  Ansley  (&),  in  an  action  of  trespass 
rainst  the  sheriff  for  taking  the  goods  of  the  Plaintiff, 
.  execution  for  the  debt  of  £.,  where  the  question  was 
hether  the  goods  had  been  previously  assigned  by  B. 
•  the  Plaintiff  or  not,  B.  was  held  not  to  be  a  compe-* 
nt  witness  to  disprove  the  assignment  to  the  Plaintiff. 
I  Burgess  v.  Cuttill{c)  it  was  held,  that  the  statute 
6c  4  ^.  4.  c.  42.  5.  26.  did  not  make  the  drawer  of  an 
!Commodation  bill  a  competent  witness  for  the  De-* 
tidant  in  an  action  by  the  indorsee  against  the  acceptor ; 
id  that,  therefore,  the  Defendant  could  not  examine 
m  without  a  release. 

At  all  events,  if  the  Defendant  ought  to  have  exam- 
ed  the  witness  on  the  voire  dire,  and  failed  to  do  so, 
e  Plaintiff  could  not  afterwards,  by  examination  on 
s  part,  explain  away  the  apparent  incompetency  of 
e  witness ;  for  the  examination  to  competency  on  the 
ire  dire  is  the  privilege  of  the  party  who  impeaches, 
»t  of  the  party  who  supports  the  credit  of  the  witness. 


(a) 


12  B.  Moore,  55.  (c)  6  Car.  ^  P.  282. 

2  iV;  22. 331. 
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17. 

Jennings. 
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corporation,  who  raise  the  funds  for  the  expences  o^  the 
corporation  by  rates  on  lands  within  the  Level. 

Kelly  obtained  a  rule  nisi  to  change  the  venue  fro<n 
Cambridgeshire,  on  an  affidavit,  that  the  Pltuntiffs  ir^^« 
gentlemen  of  property  and  influence  in  that  coaot^^> 
that  one  of  them  was  member  for  the  county ;  that  th^^y 
had  great  control  over  the  freeholders,  and  that  a  lar^^ 
proportion  of  the  property  in  the  county  of  Camhni^'^ 
shire  was  held  liable  to  the  rates  imposed  by  the  JSra^^ 
ford  Level  Corporation. 

Wilde  Serjt,  who  shewed  cause,  contended  that  ^tmJ& 
afforded  no  reason  for  supposing  that  an  impartial  jitrf 
might  not  be  obtained,  or  for  changing  the  ytXiVL^d 
Davies  v.  Lowndes  (a).  Doe  v.  Williams,  {b) 

Kelly  and  Byles  relied  on  the  circumstance  that  the 
contract  was  for  works  on  the  Level,  and  that  a  largie 
proportion  of  the  jurors  of  Cambridgeshire  have  drains^ 
taxes  to  pay,  so  that  it  might  be  impossible,  in  striking' 
the  special  jury,  to  exclude  every  juryman  interested  in 
the  event  of  the  cause. 

TiNDAL  C.  J.  If  it  had  been  made  to  appear  to  us, 
that  the  county  of  Cambridge  is  such,  that  the  trial  oC 
this  cause  must  necessarily  be  by  persons  who  would 
be  liable  in  consequence  of  the  verdict,  perhaps  there 
might  have  been  reason  for  making  the  rule  absolute; 
but  there  is  no  such  allegation  in  the  affidavits,  and 
therefore,  the  rule  must  be 

Discharged, 
(a)  4  New  Cases,  71  !•  {p)  5  New  Cases,  205. 


/^ 
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1839. 


Barrett  v.  Partington.  May  8. 

T^T  this  action  for  the  amount  of  an  attorney's  bill  the  By  &  cognovit, 

X)efendant  gave  a  cognaoit^  under  which  he  withdrew  ^^  ^*J  *^" 

his     plea  and  confessed  the  action,  but  it  was  declared  judgment 

that;    judgment  should   not  be  entered  up  till  default  should  not  be 

sbould  be  made  in  payment  of  72/.  25.,  being  the  debt  ^^^^^^^^ 

for  iwhich  the  action  was  brought,  with  costs  to  be  taxed  should  be 

by  tfce  Master  as  between  attorney  and  client,  on  the  *»adeinpay- 
j  J     .  1.1  1        .  ./.I     mentofan 

uays  and  times  and  m  the  manner  therem  specified ;  instalment  of 

vbich  was  by  sundry  instalments.  ^e  debt, 

I^fault  having  been  made  in  payment  of  one  of  the  ^  be  to*^ 
^stalments,  the  Plaintiff  signed  judgment,  which  by  the  Master 

as  between 

^^tUrsdorff  obtained  a  rule  nhi  to  set  aside,  on  the  client.    Held 
P^Und  that  the  Plaintiff  had  not  delivered  a  bill  of  the  that,  on  de- 
costs  before  signing  judgment     He  relied  on  Booth  v.  ^^ult  in  Pay. 

*^  Hyde  Parker  (a),  where  the  defendant  gave  a  cog-  instalment, 
'W^'^i,  whereby  it  was  stipulated  that  no  judgment  should  Plafntiff  was 
b^  Entered  up  thereon,  unless  default  should  be  made  in  ^^^  judir- 
p^y  ment  of  the  debt,  with  interest  and  costs,  on  the  9th  ment,  not- 

of    Tfooember ;  in  case  the  defendant  made  default  in  T^V*?"   "^ 

'  he  had  not 

payment  as  aforesaid,  the  plaintiff  was  to  be  at  liberty  taxed  costs. 

to  enter  up  judgment  and  proceed  to  execution,  and  take 

t))e  whole  of  the  said  debt  and  costs,  together  with  the 

costs  of  such  judgment  and  execution :  and  it  was  held, 

that  no  default  could  be  made  by  the  defendant,  until  the 

plaintiff  had  furnished  her  with  a  bill  of  the  costs,  and 

had  given  her  notice  of  taxation ;  and  he  not  having  done 

soj  that  judgment  signed  on  the  lOth  of  Noroember  was 

irregular,  although  the  defendant  had  paid  no  part  of 

(a)  3  Mees.  6^  W.  54. 
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18S9.        either  the  debt  or  costs.     So  in  Wilson  v.  Northern  (a^ 

' it  was  held,  that  where  a  defendant  gives  a  cognaoity  the 

-  B-^^RETT      costs  may  be  taxed  before  judgment  is  signed;  and  Uf 
Pabtinoton.  "^y  ^^  terms  of  the  cognovit^  the  plaintiff  is  at  liberty 

to  tax  costs  and  sign  judgment,  but  signs  his  judgment 
before  the  costs  are  taxed,  the  judgment  is  irregular. 

Bompas  Serjt,  who  shewed  cause,  observed  that,  i^ 
Booth  V.  Ijudy  Hyde  Parker^  it  was  not  provided,  as  i^ 
the  present  case,  that  judgment  should  be  signed  ao^ 
costs  be  taxed  upon  default  of  the  payment  of  an  instal^ 
ment ;  and  Wilson  v.  Northern  turned  upon  a  cridc^i 
construction  of  the  language  of  the  cognaoit^  which  dif^ 
fered  from  that  signed  by  this  Defendant. 

Petersdorffi  Except  in  the  stipulation  for  payme«»^ 
by  instalments,  which  is  immaterial,  the  present  case  i^ 
not  to  be  distinguished  from  Booth  v.  Lady  Ify^i^ 
Parker:  the  proviso  for  paying  costs  as  between 
torney  and  client,  implies  that  the  Defendant  was 
have  the  benefit  of  a  taxation  before  judgment 

Tin  DAL  C.  J.     It  is  clear  that,  under  this  agreement:* 
the  Plaintiff  was  entitled  to  enter  up  judgment  on  tbe 
Defendant's  failing  to  pay  any  instalment.     Before   h^ 
issues  execution,  he  must  indeed  tax  the  costs ;  but  this 
judgment  is  in  conformity  with  the  cognovit. 

Rule  discharged 

(a)  4Datp/.  212. 


Habtshorne 
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R8KINE  J.  I  am  of  the  same  opinion  upon  both  1839. 
ts.  The  interests  of  justice  require  that  a  witness 
Id  be  examined  as  to  any  interest  likely  to  operate 
I  him ;  and  though  the  authorities  have  fluctuated,  Watson. 
'er  V.  Warre  is  decisive,  that  the  fact  of  occupation 
not  necessarily  import  that  the  occupier  is  liable 
ssee,  or  of  itself  preclude  him  from  being  a  witness 
lew  the  terms  on  which  he  occupied.  The  situa- 
of  Walcot  was  equivocal :  it  was  for  the  judge  to 
tain  whether  he  was  interested  or  not;  and  it  was 
enable  the  witness  should  have  the  opportunity  of 
ng  an  explanation. 

^ith  respect  to  the  contract  between  Walcot  and  the 
ndanty  I  think  it  was  an  agreement  to  assign,  and 
n  assignment :  according  to  all  the  cases,  we  are  to 
ct  the  intention  of  the  parties  from  the  entire  in- 
aent,  and  I  think  it  was  clearly  the  intention  of 
:  parties,  that  the  instrument  should  not  operate  as 
^ignment  till  the  whole  of  the  200^  was  paid. 

Rule  discharged. 


)RNTON  and  Another  v.  Jennings  and  Others.      May  s. 

IIS  was  an  action  brought  by  certain  commission-  In  an  action 

ers  of  the  Bedford  Levels  to  recover  damafi^  for  ^or  "oi^-exe- 

cution  of  a 
non-execution  of  a  contract  relating  to  works  to  be  contract 

!  by  the  Defendants,  at  a  sluice  called  Denver  sluice,  relating  to 

h  is  under  the  jurisdiction  of  the  Bedford  Level  ^\f  T     ^ 

Level,  the 
.  refused  to  remove  the  venue  from  Cambridgeshire,  on  an  affidavit  that  a 
proportion  of  the  property  in  Cambridgeihire  is  liable  to  the  rates  imposed 
&  Bedford  Level  corporation. 
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1839.        corporation,  who  raise  the  funds  for  the  expences  of  the 

corporation  by  rates  on  lands  within  the  Level. 

Thornton 

17. 

Jennings.  Kelly  obtained  a  rule  nisi  to  change  the  verm  from 
Cambridgeshire^  on  an  affidavit,  that  the  Plaintifis  were 
gentlemen  of  property  and  influence  in  that  county; 
that  one  of  them  was  member  for  the  county;  that  they 
had  great  control  over  the  freeholders,  and  that  a  large 
proportion  of  the  property  in  the  county  of  Cambridge- 
shire was  held  liable  to  the  rates  imposed  by  the  Bed- 
ford  Level  Corporation. 

Wilde  Serjt.,  who  shewed  cause,  contended  that  thii 
afforded  no  reason  for  supposing  that  an  impartial  jury 
might  not  be  obtained,  or  for  changing  the  voiue; 
Davies  v.  Lowndes  (a).  Doe  v.  Williams,  (b) 

Kelly  and  Byles  relied  on  the  circumstance  that  die 
contract  was  for  works  on  the  Levelj  and  that  a  large 
proportion  of  the  jurors  of  Cambridgeshire  have  drainage 
taxes  to  pay,  so  that  it  might  be  impossible,  in  striking 
the  special  jury,  to  exclude  every  juryman  interested  in 
the  event  of  the  cause. 

TiNDAL  C.  J.  If  it  had  been  made  to  appear  to  as, 
that  the  county  of  Cambridge  is  such,  that  the  trial  of 
this  cause  must  necessarily  be  by  persons  who  would 
be  liable  in  consequence  of  the  verdict,  perhaps  there 
might  have  been  reason  for  making  the  rule  absolnte; 
but  there  is  no  such  allegation  in  the  affidavits,  and 
therefore,  the  rule  must  be 

Disdiarged. 

(a)  4  New  Cases,  711.  (b)  5  New  Ctues,  1105. 
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Barrett  v.  Partington.  May  8. 

TN  this  action  for  the  amount  of  an  attorney's  bill  the  By  a  cognovit. 

Defendant  gave  a  co^naoiL  under  which  he  withdrew  ^\  ^*f  ^^' 

clared  that 
bis  plea  and  confessed  the  action,  but  it  was  declared  judgment 

that  judgment  should   not  be  entered  up  till  default  should  not  be 

should  be  made  in  payment  of  72/.  25.,  being  the  debt  ^  ^j  f  ^? 

for  which  the  action  was  brought,  with  costs  to  be  taxed  should  be 

by  the  Master  as  between  attorney  and  client,  on  the  °**^®  ^  V^l' 

J  1     .  1.1  1       .  ./.I     ^^^^  o^»^ 

days  and  times  and  m  the  manner  therem  specified ;  instalment  of 

which  was  by  sundry  instalments.  ^e  debt. 

Default  having  been  made  in  payment  of  one  of  the  to  be  to*  ^ 
instalments,  the  Plaintiff  signed  judgment,  which  by  the  Master 

as  between 

Petersdotff  obtained  a  rule  nisi  to  set  aside,  on  the  client.    Held 

ground  that  the  Plaintiif  had  not  delivered  a  bill  of  the  that,  on  de- 

costs  before  sirmini?  judgment.     He  relied  on  Booth  v.    *^'  *^  P«y- 

^      o  J     D  ment  of  an 

Lady  Hyde  Parker  (a),  where  the  defendant  gave  a  cog"  instalment, 
nooity  whereby  it  was  stipulated  that  no  judgment  should  Piaintiff  was 
be  entered  up  thereon,  unless  default  should  be  made  in  ^^  judir- 
payment  of  the  debt,  with  interest  and  costs,  on  the  9th  ment,  not- 

of  November ;  in  case  the  defendant  made  default  in  ^^V*^  "'^ 

'  he  had  not 

payment  as  aforesaid,  the  plaintiif  was  to  be  at  liberty  taxed  costs. 
to  enter  up  judgment  and  proceed  to  execution,  and  take 
the  whole  of  the  said  debt  and  costs,  together  with  the 
costs  of  such  judgment  and  execution :  and  it  was  held, 
that  no  default  could  be  made  by  the  defendant,  until  the 
3laintiff  had  furnished  her  with  a  bill  of  the  costs,  and 
lad  given  her  notice  of  taxation ;  and  he  not  having  done 
o,  that  judgment  signed  on  the  lOth  of  November  was 
rregular,  although  the  defendant  had  paid  no  part  of 

(a)  3  Mees.  S^^  W.  54. 
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1839.        either  the  debt  or  costs.     So  in  Wilson  v.  Northern  (a\ 

' it  was  held,  that  where  a  defendant  gives  a  cognovit,  the 

-  R-^»R*!TT      costs  may  be  taxed  before  judgment  is  signed ;  and  if, 
Pabtinqton.  ^y  ^^^  terms  of  the  cognovit^  the  plaintiff  is  at  liberty 

to  tax  costs  and  sign  judgment,  but  signs  his  judgment 
before  the  costs  are  taxed,  the  judgment  is  irregular. 

Bompas  Seijt.,  who  shewed  cause,  observed  that,  in 
Booth  V.  Ijudy  Hyde  Parker ^  it  was  not  provided,  as  in 
the  present  case,  that  judgment  should  be  signed  and 
costs  be  taxed  upon  default  of  the  payment  of  an  instal- 
ment ;  and  Wilson  v.  Northern  turned  upon  a  critical 
construction  of  the  language  of  the  cognovit^  which  di^ 
fered  from  that  signed  by  this  Defendant. 

Petersdorff.  Except  in  the  stipulation  for  payment 
by  instalments,  which  is  immaterial,  the  present  easels 
not  to  be  distinguished  from  Booth  v.  Lady  Hgk 
Parker :  the  proviso  for  paying  costs  as  between  at 
torney  and  client,  implies  that  the  Defendant  was  to 
have  the  benefit  of  a  taxation  before  judgment 

TiNDAL  C.  J.  It  is  clear  that,  under  this  agreement, 
the  Plaintiff  was  entitled  to  enter  up  judgment  on  the 
Defendant's  failing  to  pay  any  instalment  Before  be 
issues  execution,  he  must  indeed  tax  tlie  costs ;  but  this 
judgment  is  in  conformity  with  the  cognovit. 

Rule  discharged. 

(a)  4Daip/.  212. 
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The  PlaintifF  thereupon  applied  for  and  obtamed  18S9k 
letters  patent,  under  the  Great  Seal  of  Great  Britaitif  * 
dated  the  26th  of  Jtdy^  in  the  sixth  year  of  the  reign  ^^^ 
of  George  the  Fourth,  whereby,  after  reciting  that  the  AliLBgoofi 
PlaintifF  had  by  his  petition  represented  unto  bis  Ma* 
j^y,  that  he  the  Plaintiff  had  found  out  and  in- 
Tented  new  and  improved  machinery  for  preparing  and 
spinning  flax,  hemp,  and  other  fibrous  substances,  by 
power,  which  invention  he  believed  would  be  of  much 
benefit  and  utility,  and  that  he  was  the  first  and  true 
inventor  thereof,  and  that  the  same  had  not  been  made, 
done,  or  used  by  any  other  person  or  persons  whom- 
soever to  his  knowledge  or  belief;  it  was  thereby  de- 
clared that  his  said  Majesty  did,  for  himself,  his  heirs, 
and  successors,  give  and  grant  unto  the  Plaintiff,  his 
executors,  administrators,  and  assigns,  his  Majesty's 
q[>ecial  licence,  that  he  the  Plaintiff,  his  executors^  ad- 
ministrators, and  assigns,  and  no  others,  from  time  to 
time,  and  at  all  times  thereafter  during  the  term  of 
years  therein  expressed,  should  and  lawfully  might 
make,  use,  exercise,  and  vend  the  said  alleged  inven- 
tion, &c« 

By  a  specification  under  the  hand  and  seal  of  the 
Plaintiff,  dated  the  26th  of  January  1826,  and  duly  en- 
roled in  his  Majesty's  Court  of  Chancery,  the  Plaintiff, 
within  six  calendar  months  next  after  the  date  of  the  , 

said  letters  patent,  did,  in  pursuance  of  a  proviso  for  that 
purpose  contained  in  the  said  letters  patent,  particu- 
larly set  forth,  describe,  and  ascertain  the  nature  of 
his  said  alleged  invention,  and  the  several  parts  ther&- 
o^  and  in  what  manner  the  same  was  to  be  per- 
formed ;  and  after  setting  forth  and  describing  the  same, 
declared  that  what  he  claimed  as  his  invention  in  re- 
spect of  nem  machinery  for  preparing  Jlax^  hemp,  and 
>Cher  fibrous  substances,  were  the  macerating  vessels 
oiarked  (B)  in  the  plan  or  drawing  annexed  to  the  said 
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suit  oF  the  Plaintiff  in  this  action,  and  by  three  other 
Plaintiffs  in  three  other  actions. 

A  rule  nisi  having  been  obtained  as  against  the  FUin- 
tifF  in  this  action,  and  Slowmanj  the  sheriff's  officer,  for 
the  discharge  of  the  Defendant, 

Gunning  and  Hoggins^  who  showed  cause,  contended, 
that  assuming  the  first  arrest  to  have  been  illegal,  yet  it 
was  effected  by  Slomnan,  a  stranger  to  the  sheriff,  and 
the  wrongful  act  of  a  stranger  would  not  preclude  the 
sheriff  from  detaining  the  Defendant  when  once  in  bis 
custody :  Hotaoson  v.  Walker  (a),  Arundel  v.  Chitty*  (h) 
If  the  sheriff  were  in  fault,  he  should  have  been  made  a 
party  to  this  rule.  But  the  Defendant  was  properlj 
detained  by  Slawman  when  his  name  was  inserted  in  the 
warrant  handed  over  by  Nathan.  In  Barratt  v.  Price  (4 
the  ground  of  the  prisoner's  discharge  was,  that  the 
sheriff's  officer  was  acting  in  collusion  with  the  part]f 
who  made  the  illegal  arrest  There  was  no  such  col* 
lusion  here.  At  all  events,  the  Defendant,  by  suing  oat 
the  writ  of  habeas  corpus,  admitted  himself  to  be  in  the 
legal  custody  of  the  sheriff 

Wilde  Serjt.  and  Humfrey^  in  support  of  the  rule, 
relied  on  Batratt  v.  Price  as  not  in  substance  distin- 
guishable from  the  present  case.     The  Defendant  was 
illegally  arrested  by  Slawman :  Slowman*s  name  was  then 
collusively  inserted  in  the  warrant  addressed  to  Natkan; 
and  if  the  sheriff  adopted  that  act,  he  became  impliedly 
a  party  to  the  collusion  :  under  such  circumstances,  he 
could  not  detain  a  defendant  whose  original  arrest  was 
illegal.     And  the  Defendant,  by  suing  out  the  habeas 
corjms,  did  not  admit  the  legality,  but  only  the  Jact  of 
his  detention. 

Cur.  adv.  vdi. 


(a)  2  W.  Bl.  823. 
(6)  1  JDow/.  P.  C.  499. 


(c)  9  Bingh.  566. 
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and  invented  any  new  and  improved  machmery,  as  in        1839. 

the  letters  patent  and  specification  was  alleged ; 

And  secondly,  whether  the  said  alleged  invention  in 

the  said  letters  patent  and  specification  mentioned,  was,    Mabsbalim 
before  and  at  the  time  of  making  of  the  said  letters 
patent,  of  much  or  any  public  benefit  or  utility,  as  in 
the  said  letters  patent  was  alleged ; 

And  the  Judge  who  tried  the  said  cause  was  to  be 
at  liberty  to  indorse  special  matter  on  the  posted  as  he 
should  think  fit« 

The  issues  were  tried  at  the  York  assizes,  1836, 
before  Parke  B.,  and  a  verdict  was  found  for  the  Plain- 
tiff* on  both  issues,  with  the  following  indorsement  on 
the  posted :  -—  that,  before  the  granting  of  the  patent, 
flax,  hemp,  and  other  fibrous  substances  were  spun  with 
machines  with  slides,  by  which  the  reach  was  varied 
according  to  the  length  of  the  staple  or  fibre  of  the 
article  to  be  spun,  and  that  that  had  been  a  fundamental 
principle  of  dry  spinning  known  and  used  before  the 
granting  of  the  patent,  the  reach  having  varied  in  cot- 
ton spinning  between  ^ths  of  an  inch  and  1^  inch;  in 
flax  or  line  spinning,  from  14  to  36  inches;  tow  spin- 
ning, from  4  to  9  inches ;  worsted  spinning,  from  5  to 
]  4  inches.  Before  *  the  granting  of  the  patent,  it  was 
not  known  that  flax  could  be  spun  by  means  of  macera- 
tion, as  having  a  short  fibre  at  a  reach  of  2\  inches,  or 
about  those  limits.  But  before  that  time  Horace  Hall 
had  taken  out  a  patent  for  the  application  of  moisture 
in  spinning  flax,  to  separate  the  fibres  and  reduce  the 
length  of  the  staple,  and  the  machines  manufactured 
according  to  that  patent  were  constructed  with  the 
reach  of  4f  inches. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  Plaintiff's  patent  was  valid  in  point  of  law. 
The  case  was  argued  in  Hilary  term.  - 
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10S6.  Sir  F.  PoUockj  for  the  Plaintiff^  relied  od  the  findin 

of  the  jury  on  the  issues,  whether  the  Plaintiff  h 
invented  new  machinery,  and  whether  the  invention  w: 
MAlMmifiU    of  public  utility.     The  indorsement  on  tbe  posted 
not  detract  from  the  effect  of  that  finding ;  for  thour 
the  reach  of  machines  bad  varied  in  dry  spinning  bef^^^ 
the  Plaintiff's  invention,  yet  his  process  for  raacerat,^^^ 
was  new,  and  was  rendered  useful  by  being  conne^^^ 
with  itiachinery  which  spun  the  macerated  materials  at 
a  shorter  reach  than  had  ever  been  applied  to  flax. 

The  indorsement  on  the  postei^  however,  could  not 
be  applied  to  the  question  which  the  Court  was  called 
on  to  decide ;  namely,  whether  the  patent  was  void  on 
the  face  of  it  And  there  was  nothing  on  the  face  of  it 
to  affect  its  validity ;  for  admitting  that  the  principle  of 
a  Varying  reach  in  spinning  machinery  was  known 
before,  the  application  of  that  principle,  in  combination 
with  the  new  macerating  process,  would  not  destroy  the 
Plaintiff's  right  to  a  patent :  if  the  case  were  otherwise^ 
no  patent  could  be  supported,  for  there  was  none  in 
which  the  inventor  did  not  apply  old  principles  to  new 
modifications  of  machinery.  Thus,  Bramah's  hydraulic 
press  was  founded  on  the  principle  of  tlie  hydrostatic 
paradox,  with  which  all  the  world  was  acquainted  before 
the  invention  of  the  press. 

Sir  fV.  W.  FoUett  for  the  Defendants. 

If  a  patent  be  taken  out  for  two  processes,  one  of 
which  is  not  new,  the  patent  is  void,  notwithstanding 
the  other  process  be  new  and  useful:  Brunton  v. 
Hawies  (a),  Boulton  v.  Bull.  (5)  Upon  atialysing  the 
Plaintiff's  patent,  it  will  be  clear  that  it  has  been  taken 
out  for  two  distinct  processes :  one,  for  preparing  flax 
by  maceration ;  the  other,  for  spinning  the  flax  so  pto* 

(a)  4,B.Ss  Aid.  541  (6>  2  H.  Bl.  463. 


i^ 


1  -   *•- 

O    -1  yi 


e  VICTORIA.  49S 

The  Plaintiff  thereupon  applied  for  and  obtained        1689^ 

letters  patent,  under  the  Great  Seal  of  Great  Britain^       • 

dated  the  26th  of  Jtdy^  in  the  sixth  year  of  the  reign  ^^^ 
of  George  the  Fourth,  whereby,  after  reciting  that  the  MjLB«H4ZiLi 
Plaintiff  had  by  his  petition  represented  unto  his  Ma* 
jesty,  that  he  the  Plaintiff  had  found  out  and  in- 
Tented  new  and  improved  machinery  for  preparing  and 
spinning  flax,  hemp,  and  other  fibrous  substances,  by 
power,  which  invention  he  believed  would  be  of  much 
benefit  and  utility,  and  that  he  was  the  first  and  true 
inventor  thereof,  and  that  the  same  had  not  been  made, 
done,  or  used  by  any  other  person  or  persons  whom- 
soever to  his  knowledge  or  belief;  it  was  thereby  de- 
clared that  his  said  Majesty  did,  for  himself,  his  heirs, 
and  successors,  give  and  grant  unto  the  Plaintiff,  his 
executors,  administrators,  and  assigns,  his  Majesty's 
q>ecial  licence,  that  he  the  Plaintiff,  his  executors^  ad- 
ministrators, and  assigns,  and  no  others,  from  time  to 
time,  and  at  all  times  thereafter  during  the  term  of 
jrears  therein  expressed,  should  and  lawfully  might 
make,  use,  exercise,  and  vend  the  said  alleged  inven- 
tion, &c. 

By  a  specification  under  the  hand  and  seal  of  the 
Plaintiff,  dated  the  26th  of  January  1826,  and  duly  en- 
rolled in  his  Majesty's  Court  of  Chancery,  the  Plainti£^ 
within  six  calendar  months  next  after  the  date  of  the 
said  letters  patent,  did,  in  pursuance  of  a  proviso  for  that 
purpose  contained  in  the  said  letters  patent,  particu- 
larly set  forth,  describe,  and  ascertain  the  nature  of 
bis  said  alleged  invention,  and  the  several  parts  ther&- 
of^  and  in  what  manner  the  same  was  to  be  per- 
formed ;  and  after  setting  forth  and  describing  the  same, 
declared  that  what  he  claimed  as  his  invention  in  re- 
spect of  nem  machinery  for  pi'eparing  Jlax^  hemp,  and 
other  fibrous  substances,  were  the  macerating  vessels 
marked  (B)  in  the  plan  or  drawing  annexed  to  the  said 
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specification,  and  the  trough  of  water  niarked(C);  and  that 
what  be  claimed  as  his  invention  in  respect  of  imprmxi 
^  machinery  for  spinning  Jtax,  hemp,  and  other  fibrous 
lAU*.  substances,  was  the  wooden  or  other  trough  marked 
(D),  for  holding  the  rovings  when  taken  from  the  ma- 
cerating vessels,  and  the  placing  of  the  retaining  rol- 
lers ee  and  the  drawing  rollers  cc  nearer  to  each  other 
than  they  had  ever  before  been  placed,  say,  within 
two  and  a  half  inches  of  each  other,  for  the  purpose 
aforesaid. 

In  the  language  of  the  specification,  the  inventioD 
was  declared  to  consist  of  ^^  new  machinery  for  ma^ 
cerating  flax  and  other  similar  fibrous  substances  p 
vious  to  drawing  and  spinning  it,  which  is  called  thi 
preparing  it;  and  also  for  improved  machinery  foi 
spinning  the  same  after  having  been  so  prepared :"  a 
the  patentee,  in  describing  the  improved  machinery  to 
spinning,  said,  *^  that  he  placed  the  drawing  rollers  onl 
two  and  a  half  inches  from  the  retaining  rollers,  aa 
that  this  constituted  the  principal  improvement  in  tb.c 
said  spinning  machinery."     Then  he  proceeded  to  as- 
sign the  reason  and  principle  upon  which  the  alleged 
improvement  rested,  and  in  a  later  part  of  his  speci- 
fication, (when  stating  the  extent  of  what  he  claimed  is 
his  own  invention  in  respect  of  improved  machinery  fer 
spinning  flax,)  he  described  it  to  be,  the  wooden  aod 
other  trough  for  holding  the  roving  taken  from  the 
macerating  vessels,  **  and  the  placing  of  the  retaioiog 
rollers  and  the  drawing  rollers  nearer  to  each  other 
than  they  had  ever  before  been  placed,  say,  within  twr 
and  a  half  inches  of  each  other,  for  the  purpose  afop 
said." 

On  the  2d  of  June  1836,  a  trial  was  directed  by 
Master  of  the  Rolls  upon  two  issues,  viz.,  — 

First,  whether  the  Plaintiff  had,  before  and  a' 
time  of  the  making  of  the  said  letters  patent,  four 
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and  invented  any  new  and  improved  machinery,  as  in        1 839. 
the  letters  patent  and  specification  was  alleged ;  — • 

And  secondly,  whether  the  said  alleged  invention  in         ^^^ 
the  said  letters  patent  and  specification  mentioned,  was,    Mabshalxm 
before  and  at  the  time  of  making  of  the  said  letters 
patent,  of  much  or  any  public  benefit  or  utility,  as  in 
the  said  letters  patent  was  alleged ; 

And  the  Judge  who  tried  the  said  cause  was  to  be 
at  liberty  to  indorse  special  matter  on  the  posted  as  he 
should  think  fit. 

The  issues  were  tried  at  the  York  assizes,  1836, 
before  ParJce  B.,  and  a  verdict  was  found  for  the  Plain- 
tiff on  both  issues,  with  the  following  indorsement  on 
the  po5/^a: —that,  before  the  granting  of  the  patent, 
9ax,  hemp,  and  other  fibrous  substances  were  spun  with 
(nachines  wilh  slides,  by  which  the  reach  was  varied 
iccording  to  the  length  of  the  staple  or  fibre  of  the 
urticle  to  be  spun,  and  that  that  had  been  a  fundamental 
principle  of  dry  spinning  known  and  used  before  the 
jpranting  of  the  patent,  the  reach  having  varied  in  cot- 
ion  spinning  between  ^ths  of  an  inch  and  1;^  inch;  in 
lax  or  line  spinning,  from  14  to  36  inches;  tow  spin- 
ling,  from  4  to  9  inches ;  worsted  spinning,  from  5  to 
14  inches.  Before 'the  granting  of  the  patent,  it  was 
lot  known  that  flax  could  be  spun  by  means  of  macerfr- 
ion,  as  having  a  short  fibre  at  a  reach  of  2\  inches,  or 
ibout  those  limits.  But  before  that  time  Horace  Hall 
lad  taken  out  a  patent  for  the  application  of  moisture 
n  spinning  flax,  to  separate  the  fibres  and  reduce  the 
ength  of  the  staple,  and  the  machines  manufactured 
iccording  to  that  patent  were  constructed  with  the 
'each  of  4|  inches. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ber  the  Plaintiff's  patent  was  valid  in  point  of  law. 

The  case  was  argued  in  Hilary  term.  - 


K  K  3 


Kat 


«00  EASTER  TERM, 

18S9.        two  inches  and  a  half,  does  not  appear  to  ds  to  be  inj 
new  invention  or  discoTery,  but  is  merely  the  appKea- 
tiofl  of  a  piece  of  machinery  already  known  and  in  nef 
MAmmxLu    to  the  new  macerated  state  of  the  flax.     The  ftnda- 
mental  principle  of  dry  spinning  was,  that  the  rabeh 
varied  according  to  the  length  of  the  staple  or  fibr^ 
of  the  article  to  be  spun ;  and  spinning  niachines  were 
in  use,  either  with  the  reaches  fixed,  or  connected  witb^ 
slides,  so  that  their  distance  might  be  varied^  accmdia^ 
to  the  length  of  the  fibre  of  the  article  intended  to  b^ 
spun ;  and,  consequently,  there  is  nothing  tiew  in  appljr^ 
ing  the  use  of  a  spinning  machine  with  a  reach  of  such  ^^ 
degree  of  shortness,  as  would  suit  the  continuity  of  th^ 
roving  of  the  flax  after  it  is  macerated. 

It  is  to  be  remarked,  that  the  application  of  moistnre 
in  spinning  flax,  for  the  purpose  of  separating  the  fibres 
and  reducing  the  length  of  the  staple,  was  not  new  in 
practice,  and  had  been  resorted  to  under  HalTs  patent 
though  in  a  diflerent  manner  from  that  employed  upon 
this  occasion.    Now,  suppose  a  patent  to  have  been  firaC 
obtained  for  some  entirely  new  method,  either  chemical 
or  mechanical,  of  reducing  the  fibres  of  flax  to  a  short   . 
staple,  we  think  that  a  second  patent  could  not  be  taken 
out  for  an  improved  mode  of  machinery  in  spinnio^ 
flax,  which  consisted  of  nothing  more  than  the  spinoing' 
of  the  short  staple  of  flax  by  a  spinning  machine  with 
a  reach  of  a  given  length,  not  less  than  that  alreadjr 
in  use  for  the  spinning  of  cotton  ;  the  efiect  of  whida 
would  be,  to  prevent  the  first  patentee  from  working  ki^ 
invention  with  the  old  machine  at  the  proper  reach- 
And  if  a  patent  taken  out  for  that  object  separately 
would  be  invalid,  so  also  a  patent  taken  out  for  an  ia-^ 
vention  consisting  of  two  distinct  parts,  one  of  which  i^ 
that  precise  object,  would  be  void  also. 

The  answer  given  to  this  objection  on  the  part  of 
Plaintiff   has  been,  that  th^^Hivetiticm  for  wbfch  tk 
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pared.     In  the  machinery  for  spinning  the  flax,  the        18S9. 
only  novelty  alleged  is  the  reducing  the  reach  to  two  - 

inches  and  a  half:  but  the  practice  of  varying  the  reach  ^^^ 
according  to  the  length  of  fibre  to  be  spun,  must  be  taken  Mawmama. 
to  have  been  known  before ;  for  the  indorsement  on  the 
posted  is  to  be  read  in  connection  with  the  finding  on 
the  issues,  and  constitutes,  with  that  finding,  a  special 
verdict  The  Plaintiff,  therefore,  by  the  second  part 
of  his  patent,  seeks  to  appropriate  to  himself  the  ap- 
plication  of  spinning  machinery  to  fibres  which,  by  his 
macerating  process,  he  has  reduced  to  two  inches  and 
a  half:  if  this  were  allowed,  manufacturers  would  be 
precluded  from  varying  the  reach  of  their  machines,  as 
they  have  always  done  before;  and,  according  to  the 
Plaintifi*'sargunient,  if  afibre  were  discovered  in  nature 
shorter  than  two  inches  and  a  half,  neither  the  Plaintiff 
nor  any  other  could  be  permitted  to  contract  the  reach 
of  their  spinning  machines  accordingly.  The  patent, 
therefore,  is  void  for  seeking  to  appropriate  to  the 
Plaintiff,  in  connection  with  his  own  discovery,  the 
a{>plication  of  a  principle  which  was  known  before  and 
practised  by  others. 

Sir  F.  Pollockj  in  reply,  insisted  that  what  the  De- 
fendants attempted  to  divide  into  two  distinct  processes, 
were  only  parts  of  one  entire  and  continued  operation. 
The  Plaintiff's  machinery,  by  maceration  of  the  fibres 
and  contraction  of  the  reach,  could  spin  flax  at  a  dis-* 
tance  of  only  two  inches  and  a  half  between  the  rollers* 
No  one  could  do  that  before,  for  flax  cannot  be  spun 
by  a  cotton  machine ;  and  the  jury  having  found  that 
the  invention  was  new  and  useful,  there  was  nothing  on 
the  face  of  the  patent  to  render  it  void. 

[Several  other  points  were  discussed  in  argument,  but 
the  decision  of  the  Court  turned  only  on  this.] 

Cur.  adv.  vutt. 

K   K  4 
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18S9.  TiNDAL  C.  J.     In  this  case,  which  has  been  sent  to 

■        this  Court  by  his  Honor  the  Master  of  the  Rolls,  die 
^^^        question  as  to  the  validity  of  the  patent  has  been  argaed 
Marshall,    before  us,  upon  various  grounds  of  objection;  and, 
consequently,  a  certificate  in  the  general  terms  of  the 
question,  that  the  patent  does  not  appear  to  us  to  be 
valid  in  point  of  law,  could  not  give  satisfiu:tion  to  the 
Court  from  which  the  question  was  sent.    We  therefore 
proceed  shortly  to  state  the  ground  upon  which  oor 
opinion  is  formed,  that  the  patent  in  question  is  not 
valid  in  law. 

The  patent  is  taken  out  for  ^^  a  new  and  improved 
machinery  for  preparing  and  spinning  flax,  hemp,  and 
other  fibrous  substances,  by  power;"  and  the  invention 
is  declared,  in  the  specification,  to  consist  of  ''new 
machinery  for  macerating  flax  and  other  similar  fibrous 
substances  previous  to  drawing  and  spinning  it,  which 
is  called  the  preparing  it ;  and  also  for  improved 
machinery  for  spinning  the  same,  after  having  been  so 
prepared." 

Now,  although  the  first  part  of  the  invention  de- 
scribed in  the  patent,  viz.  the  new  machinery  for 
macerating,  appears  from  the  facts  stated  in  the  case  to 
be  a  proper  subject  for  a  patent,  both  with  regard  to 
the  invention  thereof  being  original,  and  in  all  other 
respects,  yet  the  latter  part  of  the  patent,  viz.  the  im^ 
proved  machinery  for  spinning  flax,  &c.,  does  not,  upon 
the  facts  stated  in  the  case  and  the  description  of  the  in- 
vention contained  in  the  specification,  appear  to  us  to  be 
a  subject  upon  which  a  patent  can  by  law  be  taken  out 

The  patentee,  in  describing  the  improved  macblDery 
for  spinning,  which  constitutes  one  part  of  his  patent, 
informs  the  public,  *^  that  he  places  the  drawing  rollers 
only  two  and  a  half  inches  from  the  retaining  rollers, 
and  that  this  constitutes  the  principal  improvement  in 
the  said  spinning  machinery."     And  he  then  proceeds 
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ther,  under  the  circumstances  above  stated,  the  Plaintiff  1839. 
warn  entitled  to  recover  from  the  Defendants,  for  the  — 
use  and  occupation  of  the  rooms  and  premises  in  ques-  ^^^ 

tion,  for  the  period  that  elapsed  between  the  12th  of      Gortok. 
Jfmember  1834,  when  the  fire  happened,  and  the  25th 
of  March  1836.      If  the  Court  should  be  of  opinion 
that  the  Plaintiff  was  entitled  to  recover  for  the  use  and 
occapation  of  the  said  rooms,  for  the  whole  of  the  last- 
mentioned  period,  then  the  verdict  was  to  stand  for  the 
sum  of  109/.  105.   And  if  the  Court  should  be  of  opinion 
that  the  Plaintiff  was  entitled  to  recover  from  the  De- 
fendants for  the  use  and  occupation  of  the  said  rooms 
and  premises  for  any  part  of  the  last-mentioned  period, 
the  judgment  was  to  be  entered  up  for  the  Plaintiff,  for 
a  sum  estimated  at  the  rate  of  80/.  a  year,  and  in  pro- 
portion to  the  period  for  which  the  Court  should  think 
tf*e  Plaintiff  so  entitled  to  recover:  but  if  the  Court 
should  be  of  opinion  that  the  Plaintiff  was  not  entitled 
to  recover  from   the  Defendants,  for  any  part  of  the 
P^iod  last  aforesaid,  then  a  verdict  was  to  be  entered 
for  the  Defendants,  or  a  nonsuit,  as  the  Court  might 
direct. 

The  case  was  argued  in  Hilaty  term  by 

^eaaxk  for  the  Plaintiff.  The  Defendants  were  ten- 
ets from  year  to  year :  the  fire  did  not  determine  their 
^terest;  Brawn  v.  Quilter{a):  and  during  their  ten- 
■iK!y  they  are  liable  to  pay  for  the  use  and  occupation. 
^  they  had  entered  into  an  agreement  or  covenant  to 
P*y  rent,  there  could  be  no  doubt  of  their  liability  :  in 
^^er  V.  HoUpzaffell  (J),  it  was  held  that  the  landlord 
^^  premises,  demised  under  a  written  agreement,  might 
'^Over  against  his  tenant,  in  an  action  for  use  and 
^^Upation,  the  rent  accruing  after  the  premises  were 

£^  <.«^)  AnMer,  619.  S.  C.  cited  (6)  4  Taunt.  45. 

^  *    T.  H.  708. 
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18S9.  two  inches  and  a  half,  does  not  appear  to  ds  to  be  a 

■   '    ■  new  invention  or  discovery,  but  is  merely  the  appli 

^  tion  of  a  piece  of  machinery  already  known  and  in 

MiiMBALL.  to  the  new  macerated  state  of  the  flax.     The  fundt— 


mental  principle  of  dry  spinning  was,  that  the 
varied  according  to  the  length  of  the  staple  or 
of  the  article  to  be  spun ;  and  spinning  machines 
in  use,  either  with  the  reaches  fixed,  or  connected  witba 
slides,  so  that  their  distance  might  be  varied,  accordii 
to  the  length  of  the  fibre  of  the  article  intended  to 
spun ;  and,  consequently,  there  is  notliing  tiew  in  appl^^ 
ing  the  use  of  a  spinning  machine  with  a  reach  of  such  q^, 
degree  of  shortness,  as  would  suit  the  continaiQr  of  the 
roving  of  the  flax  after  it  is  macerated. 

It  is  to  be  remarked,  that  the  application  of  moisture 
in  spinning  flax,  for  the  purpose  of  separating  the  fibr» 
and  reducing  the  length  of  the  staple,  was  not  new  in 
practice,  and  had  been  resorted  to  under  HalTs  patent 
though  in  a  different  manner  from  that  employed  upon 
this  occasion.    Now,  suppose  a  patent  to  have  been  fint 
obtained  for  some  entirely  new  method,  either  chemieil 
or  mechanical,  of  reducing  the  fibres  of  Bax  to  a  shod  . 
staple,  we  think  that  a  second  patent  could  not  be  taken 
out  for  an  improved  mode  of  machinery  in  spinning 
flax,  which  consisted  of  nothing  more  than  the  spinning 
of  the  short  staple  of  flax  by  a  spinning  machine  with 
a  reach  of  a  given  length,  not  less  than  that  already 
in  use  for  the  spinning  of  cotton  ;  the  efiect  of  which 
would  be,  to  prevent  the  first  patentee  from  working  his 
invention  with  the  old  machine  at  the  proper  reach. 
And  if  a  patent  taken  out  for  that  object  separately 
would  be  invalid,  so  also  a  patent  taken  out  for  an  in« 
vention  consisting  of  two  distinct  parts,  one  of  which  is 
that  precise  object,  would  be  void  also. 

The  answer  given  to  thb  olyectioii  on  the  part  of  the 
Plaintiff   has  been,  that  thci^lhvehticm  for  which  tht 
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iMid  was  not  liable,  in  an  action  for  use  afid  occupation,        18S9. 
to  pay  for  the  enjoyment  of  a  house  by  his  wife  dtim  sola* 
In  Nation  v.  Tozer  (a)  Parke  B.  says,  **  In  order  to  support 
this  action  for  use  and  occupation,  it  is  necessary  that      Goamr. 
the  land  should  have  been  occupied  by  the  defendant, 
hb  agents,  or  under-tenants,  during  the  time  for  which 
tltt  compensadon  is  claimed  for  use  and   occupation, 
dkoagfa  it  need  not  have  been  beneficially,  or  even  actually , 
ao  engaged ;  but  the  defendant  might  have  taken  pos- 
session, and  continued  to  have  the  right  of  actual  oc- 
capation,  whenever  he  pleased  to  take  it."     Baker  v. 
Hdtpxqffell  and  Hem  v.  Kennett  {b)  were  demises  of  an 
entire  house,  where,  when  the  house  was  destroyed,  the 
tenancy  of  the  land  remained.     This  is  rather  the  case 
of  a  lodging,  where,  after  the  fire,  there  was  nothing  to 
accupy.    And  the  entry  of  the  landlord  to  rebuild  was 
IB  the  nature  of  an  eviction. 

Peacocky  in  reply.  Where  there  is  no  actual  agree- 
ment for  rent,  the  action  for  use  and  occupation  lies  as 
lopg  as  the  tenant's  interest  subsists ;  and  his  interest  is 
aol  destroyed  by  the  efiect  of  a  fire.  One  who  has  a 
freehold  in  the  upper  part  of  a  house  may  have  a  writ 
fer  repairing  the  lower  rooms  if  the  house  be  burnt 
down.    Fitz.  N.  B.  1 27. 1.     U  Fin.  Jbr.  32 1. 

Cur.  ado,  vult* 

TiNDAL  C.  J.  The  Defendants  in  this  case  being 
tenants  from  year  to  year  to  the  Plaintiff  of  the  upper 
floors  of  a  warehouse,  at  a  rent  payable  quarterly,  a  fire 
broke  out  in  the  Defendants'  rooms  accidentally,  in  the 
aiddle  of  a  quarter ;  by  means  of  which  the  floors  were 
ttmsumed,  and  the  Defendants'  rooms  so  damaged  that 
th^  became  altogether  untenantable  until  the  Plaintiff 

(«)  1  O.  Jf.  4*  JB.  172,  (6)  3  Adoh  ^  EU.  659- 
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1839.       had  completed  their  repairs  after  about  seven  months 

■  interval  from  the  time  of  the  fire. 

IzoN  »p^.^  questions  have  arisen  between  the  parties  njxra 

GoBit>N.  this  state  of  facts ;  viz.,  first,  whether  the  Defendants 
are  liable  to  the  payment  of  any,  and  what  rent,  after 
the  termination  of  the  quarter  which  was  current  at  the 
time  of  the  fire  (up  to  the  end  of  which  quarter  the  rent 
has  been  paid  into  Court) ;  and  secondly,  if  liable  to 
rent  at  all,  whether  it  can  be  recovered  in  an  action  for 
use  and  occupation* 

Upon  the  first  point,  we  can  see  no  legal  ground  for 
holding  that  the  relation  of  landlord  and  tenant  hetween 
these  parties  was  determined  by  the  consumption  of  the 
premises  by  fire.     If  there  had  been  an  agreement  ia 
writing  between  the  parties  for  a  term  of  years,  v> 
question  could  have  been  made,  but  that  the  term  of 
years  still  existed ;  and  a  tenancy  from  year  to  year^ 
until  it  is  determined  by  a  notice  to  quit,  is,  as  to  it^ 
legal  character  and  consequences,  the  same  as  a  temft 
for  years :  upon  the  facts  stated  in  this  case  it  mos^ 
stand  admitted,  that  the  tenancy  was  not  determineS- 
by  any  regular  notice  to  quit :  and  the  case  of  Baker  r^ 
HollpzaffeU  is  a  direct  authority,  that  a  tenancy  for  ^ 
term,  under  an  agreement,  not  being  an  instnunea^ 
under  seal,  is  not  deterniined  by  a  fire  during  the  ooa'*' 
tinuance  of  the  tenancy.      We  think,   therefore^  th^ 
Defendants  continued  tenants  to  the  Plaintiff  until  sncb 
tenancy  was  put  an  end  to  by  the  Plaintiff's  letting  o^ 
the  premises  to  a  stranger,  viz.  at  Lady^day  1836,  anil 
that  they  are  liable  to  rent  up  to  that  day. 

The  remaining  question  is,  whether  the  Defendants 
are  liable  in  this  form  of  action.     The  statute  11  G«2. 
c.  19.  enables  landlords  ^'to  recover  a  reasonable  satis- 
faction for  lands,  &c.  held  or  occupied  by  the  defendant 
in  an  action  on  the  case,  for  tlie  use  and  occupation  of 
wjiat  was  so  held  or  enjoyed ;''  from  which  it  seems  to 
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tlier,  under  the  circumstances  above  stated,  the  Plaintiff        1839. 

WBB  entitled  to  recover  from  the  Defendants,  for  the        — 

use  and  occupation  of  the  rooms  and  premises  in  ques-  ^^^^ 
tion,  for  the  period  that  elapsed  between  the  12th  of  Gortok. 
November  1834,  when  the  fire  happened,  and  the  25th 
of  March  1836.  If  the  Court  should  be  of  opinion 
that  the  Plaintiff  was  entitled  to  recover  for  the  use  and 
occapation  of  the  said  rooms,  for  the  whole  of  the  last- 
mentioned  period,  then  the  verdict  was  to  stand  for  the 
sum  of  109/.  105.  And  if  tlie  Court  should  be  of  opinion 
that  the  Plaintiff  was  entitled  to  recover  from  the  De- 
fendants for  the  use  and  occupation  of  the  said  rooms 
and  premises  for  any  part  of  the  last-mentioned  period, 
the  judgment  was  to  be  entered  up  for  the  Plaintiff,  for 
a  sum  estimated  at  the  rate  of  SOL  a  year,  and  in  pro- 
portion to  the  period  for  which  the  Court  should  think 
the  Plaintiff  so  entitled  to  recover:  but  if  the  Court 
should  be  of  opinion  that  the  Plaintiff  was  not  entitled 
to  recover  from  the  Defendants,  for  any  part  of  the 
period  last  aforesaid,  then  a  verdict  was  to  be  entered 
for  the  Defendants,  or  a  nonsuit,  as  the  Court  might 
direct. 

The  case  was  argued  in  Hilary  term  by 

Peacock  for  the  Plaintiff.  The  Defendants  were  ten** 
ants  from  year  to  year :  the  fire  did  not  determine  their 
interest;  Brown  v.  Quitter  {a):  and  during  their  ten- 
ancy they  are  liable  to  pay  for  the  use  and  occupation. 
If  they  had  entered  into  an  agreement  or  covenant  to 
pay  rent,  there  could  be  no  doubt  of  their  liability  :  in 
Baker  v.  HoltpzqffeU  (i),  it  was  held  that  the  landlord 
of  premises,  demised  under  a  written  agreement,  might 
recover  against  his  tenant,  in  an  action  for  use  and 
occupation,  the  rent  accruing  after  the  premises  were 

(a)  Ambler,  619.  S.  C.  cited  (6)  4  TaunU  45. 

n  1  T.  22.  708. 
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1889.       burnt  down,  and  no  longer  inhabited  by  the  tmant: 

and  there  is,  in  effect,  no  difference  between  an  ictnal 

Icoif  agreement  to  pay  rent,  and  an  implied  agreement  toptj 
GoBToir.  ^^^  "^®  ^^^  occupation.  In]  Grimman  v«  L^e  (t), 
where  it  was  held  the  action  did  not  lie,  the  rent  daimed 
never  was  due,  for  the  tenant  gave  up  possession,  Bod 
the  landlord  resumed  it  in  the  middle  of  a  quarter; 
and  there  was  an  agreement  that  the  rent  should  be  pif* 
able  quarterly.  Before  the  statute  6  Ann,  c.  81.  &  6.  the 
tenant  would  have  been  liable  for  permissive  waste; 
note  7  to  Pomfret  v.  Bicrqft  (6) :  and  there  is  nothing  in 
the  statute  to  relieve  him  from  liabili^  to  rent. 

Tondinson  for  the  Defendants.     Upon  a  cotenant  or 
written  agreement  the  tenant  would  have  been  liable  to 
pay  rent  by  his  express  contract :  and  if  the  Plaiotif 
had  declared  specially  against  the  Defendants  as  te&aaH 
from  year  to  year,   it  might  have  been  necessary  to 
consider  whether  or  not  a  tenant  from  year  to  year  is, 
as  such,  liable  to  r^nt,  under  circumstances  such  ts 
the  present.     But  this  is  an  action  for  use  and  oocn- 
pation;  and  to  entitle  the  Plaintiff  to  recover,  then 
must  have  been  an  occupation  in  fact,  or  a  use.    The 
principle  is  explained  in  Nash  v.  Tatlock  {c) :  the  land- 
lord does  not  recover  a  rent,  but  an  equival^t  for 
the  use  of  the  premises.     Thus,  in  Whitehead  v.  Clif- 
ford {d),  where  a  landlord  in  the  middle  of  a  quarter  ac- 
cepted from  his  tenant  the  key  of  a  house  demised,  under 
a  parol  agreement  that  upon  her  then  giving  up  the  pos- 
session, the  rent  should  cease,  and  she  never  afterwards 
occupied  the  premises,  it  was  held  that  he  could  not 
recover,  in  an  action  for  the  use  and  occupation  of  the 
house  for  the  time  subsequent  to  his  accepting  the  key« 
So,  in  Richardson  v.  Hall  (e*),  it  was  held  that  the  hos- 


(a)  BB.8;C.  324.  (rf)  5  Taunt.  518. 

Saund,S%S.h.  (e)  I  B.  6^  B.  50. 

820. 


(h)  1  Wms.  & 
(c)  2H.BI. 
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uad  was  not  liable,  in  an  action  for  use  afid  occupation,        18S9. 

o  pay  for  the  enjoyment  of  a  house  by  his  wife  dum  sola.       

[q  Nation  v.  Tozer  (a)  Parke  B.  says,  "  In  order  to  support  "*** 

his  action  for  use  and  occupation,  it  is  necessary  that  Goamr. 
he  land  should  have  been  occupied  by  the  defendant, 
lis  agents,  or  under-tenants,  during  the  time  for  which 
iie  compensation  is  claimed  for  use  and  occupation, 
(hough  it  need  not  have  been  beneficially,  or  even  actually , 
BO  engaged ;  but  the  defendant  might  have  taken  pos- 
session, and  continued  to  have  the  right  of  actual  oc- 
cupation, whenever  he  pleased  to  take  it."  Baker  v. 
HoUpzqffell  and  Hem  v.  Kennett  (b)  were  demises  of  an 
entire  house,  where,  when  the  house  was  destroyed,  the 
tenancy  of  the  land  remained.  This  is  rather  the  case 
of  a  lodging,  where,  after  the  fire,  there  was  nothing  to 
occupy.  And  the  entry  of  tlie  landlord  to  rebuild  was 
in  the  nature  of  an  eviction. 

Peacock^  in  reply.  Where  there  is  no  actual  agree- 
ment for  rent,  the  action  fbr  use  and  occupation  lies  as 
long  as  the  tenant's  interest  subsists ;  and  his  interest  is 
not  destroyed  by  the  effect  of  a  fire.  One  who  has  a 
freehold  in  the  upper  part  of  a  house  may  have  a  writ 
for  repairing  the  lower  rooms  if  the  house  be  burnt 
down.     Fitz.  N.B.UI.b.     U  Vin.  Abr.  32 1 . 

Cur.  adv.  vult. 

TiKDAL  C.  J.  The  Defendants  in  this  case  being 
tenants  from  year  to  year  to  the  Plaintiff  of  the  upper 
floors  of  a  warehouse,  at  a  rent  payable  quarterly,  a  fire 
broke  out  in  the  Defendants'  rooms  accidentally,  in  the 
middle  of  a  quarter ;  by  means  of  which  the  floors  were 
GonBumed,  and  the  Defendants'  rooms  so  damaged  that 
ihey  became  altogether  untenantable  until  the  Plaintiff 

(a)  ICr.M.^  R.  172.  {h)  3  AdoL  4^  Ell.  659. 
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On  the  same  9th  of  January^  the  Plaintiff  sent  t 
Crawhall  the  following  invoices :  — 
"  Messrs.  MaUby  and  Co* 

Dr.  to  C.jF.  Jackm, 

CwU  qr,  Dk. 

To  215  pieces  of  old  lead,  weighing      -       -  294  2  21 
Deduct  tare  4ftbs.  per  ton        -  -       -     10  2   5 

284  0  18 


Fodders. 
13  11   18  at  22Z.  10s.  per  fodder,  of  cwt.  21. 

-  ig*S04  9  2." 

On  the  14th  of  January  1837,  Crawhall  sent  to 
Maltby  and  Co.,  a  bill  of  lading  of  that  and  other 
lead,  which  bill  of  lading  was  signed  Nic^ol  and  Co. 
for  the  Captain  of  the  Esk^  by  whom  the  lead  was 
to  be  delivered  to  the  order  of  MaUby  and  Ca,  tbey 
paying  for  freight  as  customary,  with  average  accus- 
tomed. 

The  bill  of  lading  was  filled  up  by  Backhouse^  the 
clerk  of  CraivhalL 

The  Esk  arrived  at  her  moorings  off  the  Tciacr  of 
London  with  the  lead  and  a  general  cargo  on  board,  on 
the  21st  of  January  1837*    The  lead  could  not  have 
been  unloaded  before  the  24th  of  that  month.    Tbe 
ship  did  not  deliver  her  cargo  at  any  wharf,  but,  as  ot% 
former  occasions,  delivered  in  the  stream,  a  wharfinge* 
undertaking  the  management  of  her  delivery:  in  tb: 
instance   the   Defendants,   who   were   wharfingers, 
Maltby  and  Co.'s  orders,  undertook  the  delivery. 

Maltby  and  Co.  stopped  paypient  on  the  2 1  st  otjanuar^^ 
1837. 

On  the  23d  o(  January  1837  Fiskmcky  the  managing" 
clerk  of  Maltby  and  Co.,  on  their  behalf  made  out  at^ 
order  for  the  Captain  of  the  Esk  to  deliver  the  lead 
for  MaUby  and  Co.,  on  board  a  lighter^  and  on  the 


2  VICTORIA.  507 

follow^  that  if  there  is  an  actual  holding^  and  the  power       18S9, 

to  occupy  or  enjoy  is  given  by  the  landlord  to  the       

tenant,  so  far  as  depends  on  the  landlord,  the  action         ^^^ 
is  maintainable.     Here,  nothing  was  done  by  the  land-      Gobtok. 
lord  to  take  away  the  continuance  of  the  occupation  or 
enjoyment  by  the  tenant :  for  it  would,  as  it  appears  to 
us,  be  unreasonable  to  hold  that  the  landlord's  act  in 
replacing  the  floor,   and   repairing  the   walls  of  the 
Defendants'    rooms,    amounted    to    an  eviction:    and 
though  in  the  case  above  cited,  where  it  was  held  that 
the  action  for  use  and  occupation  would  lie,  some  stress 
was  placed  by  the  Court  upon  the  fact,  that  the  land 
was  still  in  existence  and  there  was  no  offer  on  the 
part  of  the  Defendant  to  give  it  up;   so  it  might  be 
argued  in  the  present  case ;  the  space  enclosed  by  the 
four  walls,  still  continued  as  marked  out  by  them.     If 
the  landlord  rebuilds,  and  the  tenant  chooses  to  re-enter 
and  to. continue  his  occupation  of  the  new  building, 
there  seems  nothing  to  prevent  him,  as  no  notice  to 
quit  had  been  given  on  either  side ;  and  if  so,  the  obli- 
gation of  each  of  the  parties  must  be  reciprocal,  and  the 
tenant  must  make  satisfaction  for  the  rent.     The  cases 
referred  to  in  the  argument,  in  which  the  tenant  has 
been  allowed  to  withdraw  himself  from  the  tenancy,  and 
to  refuse  payment  of  rent,  will  be  found  to  be  cases 
where  there  has  been  either  error  or  fraudulent  misde- 
scription of  the  premises  which  were  the  subject  of  the 
letting,  or  where  the  premises  have  been  found  to  be 
uninhabitable  by  the  wrongful  act  or  de&ult  of  the  land- 
lord himself;  neither  of  which  circumstances  occur  in 
this  case. 

Upon  the  whole,  we  think  the  PlaintiiF  is  intitled  to 
judgment  for  109/.  \0s. 

Judgment  for  Plaintiff. 


VOL.  V.  L  L 
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broker?    Whether  the  notice  will  eventually  be  avail- 
able,  is  a  matter  for  future  consideration.*' 

Nichol  and  Son,  the  Defendants^  were  wharfingen 
at  Dawgate  Wharfs  and  agents  for  the  Esk^  in  Limiim. 
The  last-mentioned  letter  arrived  by  the  post  on  the 
28th,  when  Simpson  immediately  proceeded  to  look  afker 
the  lead,  and  found  it  in  a  lighter  in  the  Tluime$9  by  the 
order,  and  under  the  control  of  the  Defendants  the 
wharfingers :  he  thereupon  went  to  the  Defendants  at 
Dawgate  Wharf ^  shewed  them  the  PlamtifiP's  letter,  and 
on  their  behalf  demanded  the  lead  of  the  Defendant!} 
and  gave  them  notice  not  to  deliver  it  to  Messrs.  lfj% 
and  Co. 

The  Defendants  upon  that  occasion  refused  to  delirer 
the  lead  to  Mr.  Simpson  on  behalf  of  the  Plainti^ 
unless  he  would  give  them  an  indemnity. 

The  question  for  the  opinion  of  the  Court,  was— 
Whether  there  was  not  a  delivery  to  MaUby  and  Co. 
by  the  delivery  to  the  order  of  CraHxhaU  thar  ageotf 
at  Dentskole,  or  on  board  the  Esk :  and  if  not,  whe- 
ther, on  the  2Srd  or  24th  of  January  1837,  when 
the  demands    were   made   by  Fishwick  and  BootoA 
on  behalf  of  Maltby  and  Ca,  the  transit  was  not  it 
an  end:    or,  whether  on  the  28th. of  c/antiory  1887) 
when  the  demand  of  the  lead  was  made  by  the  PlaintifTi 
agent,  it  was  in  its  transit  from  the  Plamtiff's  to  MdHAnj 
and  Co.     If  the  Court  should  be  of  opinion  that  there 

had  been  no  such  delivery  to  Maltby  and  Co.,  or  that  the 

> 

transit  was  not  an  end  on  the  28th  of  January^  then  the 
verdict  was  to  stand  for  the  Plaintiff;  but  if  otherwise, 
a  verdict  was  to  be  entered  for  the  Defendants. 


Wightman^  for  the  Plaintiff.  The  transitus  as  between 
the  buyer  and  seller  in  this  case  would  not  be  at  an 
end  till  the  lead  should  have  been  delivered  to  the 
buyer  in  London  ;  and  as  no.  place  of  delivery  was 
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pedfied  in  the  contract,  the  seller  might  stop  the  goods 
every  sort  of  passage,  till  they  reached  the  hands  of 
the  buyer.   Stokes  v.  La  Riviere  (a),  Hodgson  v.  Zoy  (b), 
JBohUingk  v.  Inglis,  (c)     The  question  is,  what  is  the 
ultimate  destination  of  the  goods,  and  in  cases  like  the 
present,  whether  the  parties  who  detain  them  are  agents 
to  receive  the  goods,  or  merely  instruments  to  forward 
them :  James  v.  Griffin,  {d)    Here  the  agent  Crwwhall 
never  had  possession  of  the  goods  at  Newcastte^  so  that 
there  was  no  delivery  to  him :  he  merely  handed  on  the 
sellers'  order  for  their  transmission;  and  the  Defend- 
ants, wharfingers  in  London,  were  carriers  to  convey  the 
goods  to  their  .ultimate  destination,  the  buyer's  ware- 
house in  London :  they  stand  in  the  same  situation  as 
the  Defendant  in  the  case  of  NichoUs  v.  Le  Feuare  {e\ 
where  C  purchased  goods  of  the  Plaintifi*  in  London^ 
and  ordered  them  to  be  forwarded  to  Guernsey,  by  the 
care  of  Defendant,  C's  shipping  agent  at  Southampton : 
the  Defendant  took  the  goods  from  the  warehouse  of  a 
Ijmdon  and  Southampton  waggoner,  by  whom  they  had 
been  brought  from  London,  paid  the  waggoner's  charges, 
and  shipped  the  goods  for  Guernsey  in  the  Defendant's 
name :   C,  who  was  insolvent,  wrote  at  the  request  of 
the  Plaintiff  to  re-land  the  goods  without  saying  why : 
the  Defendant's  clerk,  m  his  master's  absence,  obtained 
a  Custom-house  order  for  that  purpose,  but  before  he 
had  relanded  the  goods,  the  vendor  of  other  goods  sold 
to  C,  and  shipped  in  the  same  vessel,  although  a  stranger 
to  and  without  authority  from  the  Plaintiff,  ordered  the 
Defendant's  clerk  to  stop  the  goods  sold  by  the  Plain- 
tiff to  C,  when  the  Defendant's  clerk  promised  that  the 
Defendant  should  hold  them  for  the  owner :  it  was  held 
that  the  Defendant's  having  taken  those  goods  from  the 
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(a)  Cited  in  EUis  v.  Hunt,  (c)  3  East,  381. 

3  T.  R.  466.  (d)  1  Mees.  S^  WeU.  20. 

(b)  7  r.  R'  440.  (e)  2  New  Cases,  81. 

LL  4 


510 


18S9. 
Jaoksoit 

V, 
NiOBOL. 


EASTER  TEKl^I, 

On  the  same  9th  of  January^  the  Plaintiff  sent  to 
Crawhall  the  following  invoices :  — 
**  Messrs.  Maliby  and  Co. 

Dr.  to  C.F.  Jackson. 

Cwt.qr.  lb. 
To  215  pieces  of  old  lead,  weighing  -  -  294  2  H 
Deduct  tare  4lbs.  per  ton        -  -       -    10  2  8 
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Fodders. 
13  11  18  at  227. 105.  per  fodder,  of  cwt  21. 

-  if  S04  9  2." 

On  the  14th  of  January  1837,  Craoohall  sent  to 
Maltby  and  Co.,  a  bill  of  lading  of  that  and  other 
lead,  which  bill  of  lading  was  signed  Niciol  and  Co. 
for  the  Captain  of  the  Esk,  by  whom  the  lead  wis 
to  be  delivered  to  the  order  of  MaUby  and  Ca,  tbey 
paying  for  freight  as  customary,  with  average  aocos- 
tomed. 

The  bill  of  lading  was  filled  up  by  BacUiouse^  the 
clerk  of  CrawhalL 

The  Esk  arrived  at  her  moorings  off  the  Tc/atr  of 
London  with  the  lead  and  a  general  cargo  on  board,  on 
the  21st  of  January  1887.  The  lead  could  not  bate 
been  unloaded  before  the  24th  of  that  month.  The 
ship  did  not  deliver  her  cargo  at  any  whar(  but,  as  on 
former  occasions,  delivered  in  the  stream,  a  wharfing^ 
undertaking  the  management  of  her  delivery:  in  that 
instance  the  Defendants,  who  were  wharfingers,  by 
Maltby  and  Co.'s  orders,  undertook  the  delivery. 

Maltby  and  Co.  stopped  paypient  on  the  21st  o(  January 
1837. 

On  the  23d  of  January  1837  Fishwick,  the  managing 
clerk  of  Maltby  and  Co.,  on  their  behalf  made  out  an 
order  for  the  Captain  of  the  Esk  to  deliver  the  lead 
for  Maltby  and  Co.,  on  board  a  lighter^  and  on  the 
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next  day,  Fiskwick  produced  the  bill  of  lading  and  the 
order,  to  the  mate  on  board  the  Esky  the  captain  not 
then  being  on  board,  tendered  the  freight,  and  requested 
the  delivery  of  the  lead  accordingly ;  but  the  mate  said 
he  could  not  deliver  it  because  the  delivery  had  been 
stopped:  and  as  far  as  Fishwkk  recollected,  the  mate 
said  it  was  stopped  by  the  Defendant^. 

On  the  24th  of  January  1837  Fishwick  served  upon 
the  mate  on  board  the  Esk^  and  also  upon  the  Defend- 
ants, a  demand  of  delivery  of  the  lead,  and  at  the  time 
of  such  service  produced  the  bill  of  lading  and  tendered 
the  freight ;  but  the  parties  refused  to  deliver  the  lead 
on  account  of  the  stoppage  of  payment  by  Maltby  and 
Co. 

On  the  24th  of  January^  Bootock^  the  foreman  to 
a  lighterman,  went  in  his  barge  by  the  direction  of 
MaUby  and  Co.,  alongside  the  Esk^  to  receive  the  lead ; 
saw  the  mate,  and  asked  him  if  he  had  not  on  board 
some  lead  of  Malthy  and  Co. ;  the  mate  answered  that 
he  bad  lead  on  board  for  them,  but  that  he  could  not 
deliver  it,  as  it  was  stopped  by  the  Defendants. 

On  the  26th  of  January^  the  Plaintiff,  hearing  of 
the  stoppage  of  payment  of  Malthy  and  Co.,  and  not 
having  been  paid  the  price  of  the  lead,  applied  to  his 
attorney,  at  Newcastle^  who  forwarded  a  letter  by  post  to 
his  correspondent,  Mr.  Simpson  of  London^  as  follows :  — - 
**  My  friend,  Mr.  C  F.  Jackson^  lately  sold  to  MaUby  and 
Co.  some  old  lead,  through  the  medium  of  Mr.  J.  Craw^ 
iaU  their  agent ;  part  of  this  lead  was  shipped  on  board 
the  Esky  from  here  to  London^  and  Maltby  and  Co.  have 
(ailed.  Mr.  Jackson  wishes,  therefore,  a  notice  to  be 
given  immediately  to  the  captain  and  Mr.  Crawhall^  if 
in  London,  and  to  the  wharfinger,  that  he  as  seller  of 
the  goods  claims  to  stop  them  in  transitti  (as  we  call  it 
in  law) :  will  you,  therefore,  be  so  good  as  to  do  this, 
ind  if  necessary,  to  employ  a  law-man  or  some  other 
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broker?    Whether  the  notice  will  eventually  be  aYiit 
able,  is  a  matter  for  future  consideration.* 

Nichol  and  Son,  the  Defendants,  were  wharfingers 
at  Damgate  Wharfs  and  agents  for  the  Esk^  in  I/mioiu 
The  last*mentioned  letter  arrived  by  the  post  on  the 
28th,  when  Simpson  immediately  proceeded  to  look  after 
the  lead,  and  found  it  in  a  lighter  in  the  Thames^  by  the 
order,  and  under  the  control  of  the  Defendants  the 
wharfingers :  he  thereupon  went  to  the  Deiendanft  it 
Dawgate  Wharfs  shewed  them  the  PlaintifiP's  letter,  and 
on  their  behalf  demanded  the  lead  of  the  Defendants, 
and  gave  them  notice  not  to  deliver  it  to  Messrs*  liailbj 
and  Co. 

The  Defendants  upon  that  occasion  refused  to  ddifer 
the  lead  to  Mr.  Simpson  on  behalf  of  the  Plaintiff, 
unless  he  would  give  them  an  indemnity. 

The  question  for  the  opinion  of  the  Court,  was*^ 
Whether  there  was  not  a  delivery  to  MaUby  and  Co. 
by  the  delivery  to  the  order  of  CraoohaU  their  agent, 
at  Dentshokf  or  on  board  the  Esk :  and  if  not,  wbe* 
ther,  on  the  2Srd  or  24th  of  January  1837,   when 
the  demands    were   made   by  Fiskwick  and   BooioA 
on  behalf  of  McUtby  and  Ca,  the  transit  was  not  at 
an  end:    or,  whether  on  the  28th. of  January  18S7f 
when  the  demand  of  the  lead  was  made  by  the  Plaintiff's 
agent,  it  was  in  its  transit  from  the  Plaintiff's  to  MaUby 
and  Co.     If  the  Court  should  be  of  opinion  that  diere 
had  been  no  such  delivery  to  MaUby  and  Co.,  or  that  die 
transit  was  not  an  end  on  the  28th  of  January^  then  the 
verdict  was  to  stand  for  the  Plaintiff;  but  if  otherwise, 
a  verdict  was  to  be  entered  for  the  Defendants* 


Wightmany  for  the  Plaintiff.  The  transihis  as  between 
the  buyer  and  seller  in  this  case  would  not  be  at  an 
end  till  the  lead  should  have  been  delivered  to  the 
buyer  in  London;  and  as  no,  place  of  delivery 
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(Hers  to  a  keelman  in  the  employ  of  the  DefendantSy 
for  the  purpose  of  being  put  on  board  the  Defendants* 
vessel,  the  Esk,  a  general  trader  between  Newcastle  and 
XjondoUi  and  by  him  was  so  taken  and  put  on  board 
accordmgly.     Neither,  again,  does  CrcmhaU  appear  to 
have  been  an  agent  of  the  buyer  for  the  purpose  of 
receiving  the  lead  into  his  possession,  either  as  a  place 
of  deposit,  until  he  received  directions  from  the  buyer 
for  its  ulterior  destination,  or  for  sending  it  on  to  the 
buyer  under  general  directions  for  that  purpose;  for 
whatever  may  have  been  his  course  of  dealing  on  former 
occasions,  in  this  particular  transaction,  he  acted  on  and 
was  clothed  with  no  other  authority  than  that  which  he 
derived  from  the'  letter  of  the  buyer  dated  the  4th  of 
Naoember  1836;  that  is,  merely  upon  a  desire  expressed 
in  that  letter,  that  the  lead  should  be  forwarded  without 
delay.     And  we  think  the  order  given  by  the  Plaintiff 
to  deliver  the  lead  to  the  order  of  Crawhallj  and  the  sub- 
sequent order  by  Crawhall  ^^  to  deliver  it  to  the  bearer '' 
(who  was  the  keelman)  <<  to  go  on  board  the  £5^,"  did 
not  amount  to  any  taking  possession  by  Crawhall,  but 
merely  formed  a  link  in  the  chain  of  the  machinery  by 
which  the  lead  was  put  in  motion,  and  in  a  course  of 
transmission  from  the  sellers'  premises  in  Newcastle^  to 
the  buyers  in   London;  the  legal  consequence  being 
precisely  the  same,  as  if  the  order  to  forward  the  lead 
had  come  direct  from  the  buyer  to  the  seller,  instead  of 
drcuitously  through  CrawkaU's  hands ;  and  further,  that 
the  putting  of  the  lead  on  board  the  Esk  was  only  a 
continuance  of  such  transitus. 

The  second  question  is,  whether  the  transitus  was  at 
an  end  at  the  time  the  stoppage  took  place  in  the  river, 
that  is,  on  the  28th  of  January •  As  to  which  the  facts 
are,  that  after  the  Esk  had  arrived  with  the  lead  on 
board  at  her  moorings  in  the  river  Thames^  the  lead  was 
put  on  board  a  lighter  for  the  purpose  of  being  carried 
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waggoner,  and  having  paid  the  waggoner's  charges 
shipped  the  goods,  was  not  such  a  determination  of  tlie 
transitus  to  Guernsey  as  to  authorise  the  Defendant   to 
hold  the  goods  in  assertion  of  a  lien  for  a  general 
balance  due  to  him  from  C 


BompaSf  Sexjt  for  the  Defendants.      First,  the  de- 
livery of  the  lead  was  complete,  and  the  transitm  aC 
an  end,  when  the  Plaintiff  signed  the  order  for  iw 
servant    Johnson  to    deliver    the    lead    to    (kawhatL- 
According  to   Coaies  v.  Railton  (a),  and  NichcUs  v^ 
Le  FeuvrCf  the  question  is,  what  is  the  ultimate  desti- 
nation of  the  goods.     In  NichoUs  v.  Le  Feuore  the^ 
goods  were  purchased  in  London  for  Guemsofj  and. 
therefore  it  was  held  that  the  seller  might  stop  them  at- 
Southampton  :  here,  McUtlyBHid  Co.  purchased  the  goods 
for  no  particular  destination,  but  merely  to  keep  tbem 
out  of  the  market ;  and  with  that  view  proposed  that^ 
they  should  remain  for  some  time  in  the  hands  of  thar- 
agent,   Crawhall.     The   delivery  order   to   Cnraiiail^ 
therefore,  was  the  same  thing  as  a  delivery  order  Un» 
themselves,  and  when  that  order  was  acted  on  by  Ori«P— 
hall,  the  transitus  was  at  an  end.     Leeds  v.  WrigU  (i)^ 
Dixon  v.  Baldwin,  (c)     The  delivery  of  the  goods  b^ 
the  Plaintiff  to  the  keelman,  in  pursuance  of  Craahalf^ 
order,  is  a  proof  that  Crmohall  was  constructively  in 
possession  of  the  goods.  In  R(m)e  v.  Pickford(d),  a  trader 
in  London  was  in  the  habit  of  purchasing  goods  at  ilCim- 
chester,  and  exporting  them  to  the  Continent  soon  after 
their  arrival  in  London :  the  goods  so  consigned  to  him 
remained  in  the  waggon  office  of  the  Defendants,  who 
were  carriers,  until  they  were  removed  by  his  agent  for 
the  purpose  of  being  shipped :  a  consignment  of  goods 


(a)  eB.S^C.  422. 
(6)  ZB.^P.  320. 
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c)  5  E(ut,  174. 

d)  8  Taunt:  23. 


2  VICTORIA. 

^Iie  second  placei  that  here,  the  ^oods  had  not  actually 
reached  the  terminus  of  their  delivery  when  the  demand 
of  the  vendee  took  place;   and  although  it  might  be 
iconceded  to  be  the  better  opinion,  that  if  the  vendee 
actually  receives  the  possession  of  hb  goods  on  their 
passage  to  him,  and  before  the  voyage  has  completely 
terminated,  that  the  delivery  is  complete,  and  the  right 
of  stoppage  gone ;  yet  no  authority  has  been  cited  for 
the  position,  and  the  principle  seems   the  other  way, 
that  a  mere  demand  by  the  vendee,  without  any  de- 
livery, before  the  voyage  has  completely  terminated, 
deprives  the  consignor  of  his  right  of  stoppage. 

On  the  whole  we  think  the  transitus  was  not  at  an 
end  when  the  stoppage  took  place,  and  that  the  verdict 
must  be  entered  for  the  Plaintiff. 

Judgment  for  Plaintiff. 
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npHE  declaration  stated  that  the  Plaintiff  caused  him-  ^Plaintiff; 
self  to  be  insured,  lost  or  not  lost,  at  and  from  ^7^"^  ^  * 

Calctiita,  or  any  port  or  ports,  place  or  places,  all  or  a  policy  on 

any,  and  in  any  succession,  on  the  Coromandel  coast,  height  at  and 

to  any  port  or  ports,  place  or  places,  in  Bourbon^  upon  Qy^f^ff^f^i 

any  kind  of  goods  and  merchandizes,  and  also  upon  the  coast  to 

Bourbon  : 
the  ihip  put  into  a  port  on  the  Coromandel  coast  for  repairs:  Plaintiff  purchased 
a  cargo^  and  had  it^  ready  to  be  sent  on  boards  about  seven  miles  from  the  port : 
the  ship  was  lost  by  an  accident  in  going  out  of  dock :  the  policy  covered  perils 
of  the  seas  and  all  other  perils,  losses^  and  misfortunes : 

Held^  that  Plaintiff's  interest  in  the  profit  of,  conveying  the  cargo  was 
properly  described  as  freight;  that  the  cargo  being  ready  when  the  ship  was 
about  to  leave  the  dock,  the  risk  attached ;  and  that  the  loss  was  a  loss  within 
the  terms  of  the  policy. 
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Wightman  in  reply.  A  reftisal  to  deliver  cannot  be 
held  tantamount  to  delivery ;  and  when  the  demand  was 
made  by  the  Malthfs  clerk,  the  goods  had  not  reached 
their  ultimate  destination. 

Theuy  the  order  given  by  the  Plaintiff  to  CraMl 
was  not  a  delivery  of  the  goods  to  him,  but  merely  aa 
instrument  by  which  he  was  enabled  to  assist  in  fiv- 
warding  them  to  Maltby  and  Co.,  whose  warehouse  wai 
their  ultimate  destination.  The  case  therefore  does 
not  &11  within  the  principle  laid  down  in  Diioi 
V.  Baldwin^  but  within  that  of  Siokes  v*  La  Biviere 
Bohtlingk  v.  Inglisy  and  NicAoks  v.  Le  Fetwre. 

Cur.aebkwiL 


TiMDAL  C.  J.  The  first  question  which  arises  upon 
this  special  case  is,  whether  the  transitus  was  at  an  end 
either  by  the  delivery  of  the  lead  from  the  premises  of 
the  Plaintiff,  to  the  order  of  CrcewhaU^  the  agent  of  the 
buyer,  or  by  the  putting  of  the  same  on  board  the  Eii 
and  upon  this  question  we  are  of  opinion,  that  the 
transitus  was  not  determined  on  either  of  those  occa- 


sions. 


The  general  rule  is,  that  the  transitus  is  not  at  an 
end  until  the  goods  arrive  at  the  actual  or  constructive 
possession  of  the  consignee.     And  if  the  lead  had  been 
delivered  into  the  possession  of  CrawkaU  as  the  agent  of 
the  buyers,  there  to  remain  until  CrawhaU   received 
orders  for  their  ulterior  destination,  such  possession  of 
CrawhaU  would  have  been  the  constructive  possession  of 
the  buyers  themselves,  and  the  right  to  stop  in  transiid 
would  have  been  at  an  end.    The  case  would  then  have 
fallen  within  the  principle  laid  down  in  Dixon  v.  Baldr 
win.     But  upon  the  facts  stated  in  this  special  case^  the 
lead  in  question  never  came  into  the  actual  possession 
of  CrawkaU  the  agent;  for,  on  the  9th  oi  January  1837, 
it  was  delivered  from  the  premises  of  the  Plaintiff  the 
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been  for  the  loss  hereinafter  mentioned^  would  have 
l>een  shipped  and  loaded  in  and  on  board  the  said  ship, 
to  be  conveyed  therein  on  the  said  voyage  in  the  said 
policy  of  insurance  mentioned,  to  wit,  from  the  Coro^ 
mandel  coast  aforesaid  to  Bourbon  aforesaid :  that  after- 
wards, and  whilst  the  ship  was  at  Coringa  aforesaid, 
and  during  the  continuance  of  the  said  risk  in  the  said 
policy  mentioned,  to  wit,  on  &c.,  the   said   ship  was 
broken,  damaged,  and  destroyed,  and  rendered  wholly 
incapable  of  pursuing  the  said  voyage  by  certain  perils 
which  the  said  assurers  by  the  said  policy  did  take 
upon  themselves  as  aforesaid,  to  wit,  by  the  accidental 
breaking  and  giving  way  of  the  tackle  and  supports 
whereby  the  said  ship  was  supported,  in  being  moved 
from  a  certain  dock;  in  consequence  of  which  breaking 
and  giving  way  the  said  ship  struck  violently  against 
the  sand,  and  was  bilged,  broken,  destroyed,  damaged, 
and  rendered  incapable  of  pursuing  the  said  voyage  as 
aforesaid ;  and  the  said  ship,  and  the  freight,  and  all 
benefit,  profit,  and  advantage  which   the   said  person 
interested  as  aforesaid  would  otherwise  have  derived 
and  acquired  from  the  employment  of  the  said  ship  in 
the  carrying  and  conveying  the  said  goods  and  mer- 
diandize  on  the  said  voyage  in  the  said  policy  men- 
tioned, and  the  means  of  carrying  and  conveying  the 
said  goods  and  merchandize,  were,  by  the  means  afore- 
said, wholly  lost  to  the  said  person   so  interested  as 
aforesaid ;  whereof  the  Defendant  afterwards,  to  wit,  on 
&€.,  had  notice ;  by  reason  whereof  the  Defendant  be- 
came and  was  liable  to  pay,  and  ought  to  have  paid 
the  sum  of  200/.  so  by  him  insured  as  aforesaid. 

Second  count  for  money  had  and  received  &c.  Breach, 
nonpayment. 

Fleas ;  1st,  That  the  said  goods  and  merchandises  in 
the  declaration  in  that  behalf  mentioned,  had  not,  before 
and  at  the  time  of  the  loss  in  the  first  count  mentioned. 
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to  the  Defendants'  wharf.     On  the  28th  of  Jenmofy^ 
the  demand  was  made  on  behalf  of  the  Plaintiff^  the 
lead  being  at  that  time  on  board  the  lighter,  and  the 
Defendants*  servants  refused  to  deliver  it. 

It  is  left  in  some  degree  of  uncertain^  upon  the 
statement  of  the  case,  whether  the  Defendants'  refusal 
to  deliver  the  lead  proceeded  from   any  adverse  daiio 
which  they  had  against  Messrs.  MaUby  and  Co,  the 
buyers,  or  whether  it  was  simply  a  refusal  to  deliver  is 
holding  the  lead  for  MaZ/iy  and  Co.;  but  we  think  in 
either  case  the  Plaintiffs'  right  of  stoppage  still  existed. 
For  as  the  right  of  the  vendor  to  stop  in  transitii  is  not 
defeated  by  any  claim  of  the  carrier  for  his  lien  for  a 
general  balance,  or  even  by  a  foreign  attachment  laid 
upon  the  goods  by  a  creditor,  Oppenheim  v.  Bussdl  (a\ 
it  follows  that  if  any  claim  of  lien  for  a  debt  due  to  the 
Defendants  existed,  of  which  there  is  no  statement  in 
the  case,  it  could  not  operate  to  defeat  the  Plaintiffs 
right,  and  if  the  goods  were  in  the  lighter  not  being 
subject  to  any  such  claim,  they  were  still  in  a  course  of 
iransitus  in  order  to  be  delivered,  and  were  not  actually 
delivered  to  the  buyer,  notwithstanding  the  Defendants 
undertook  the  delivery  by  the  order  of  Maltby  and  Co. 

It  was  urged  on  the  part  of  the  Defendants,  on  the 
authority  of  the  dictum  of  Lawrence  J.  in  Bohtlingk  v. 
IngliSf  that  the  tortious  act  of  a  third  person  should  not 
prejudice  the  rights  of  the  parties  :  and  consequently 
that  the  demand  made  by  FisJmicky  the  clerk  of  Maltinf 
and  Co.,  on  the  24th,  and  the  unlawful  refusal  to  deliver, 
was  tantamount  to  a  delivery.     But  it  is  to  be  recol- 
lected, in  the  first  place,  that  the  observation  of  Mr. 
Justice  Ixmrence  was  made  in  the  case  of  a  demand  by 
the  consignor  for  the  purpose  of  revesting  his  property 
in  the  goods,  and  not  in  the  case  of  a  vendee.    And,  in 


(a)  SB.S^P.  42. 
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^^  second  place,  that  here,  the  ^oods  had  not  actually 
^^ched  the  terminus  of  their  delivery  when  the  demand 
^^  the  vendee  took  place;  and  although  it  might  be 
^needed  to  be  the  better  opinion,  that  if  the  vendee 
dually  receives  the  possession  of  hb  goods  on  their 
passage  to  him,  and  before  the  voyage  has  completely 
terminated,  that  the  delivery  is  complete,  and  the  right 
of  stoppage  gone ;  yet  no  authority  has  been  cited  for 
the  position,  and  the  principle  seems   the  other  way, 
that  a  mere  demand  by  the  vendee,  without  any  de- 
livery, before   the   voyage  has  completely  terminated, 
deprives  the  consignor  of  his  right  of  stoppage. 

On  the  whole  we  think  the  transitus  was  not  at  an 
end  when  the  stoppage  took  place,  and  that  the  verdict 
must  be  entered  for  the  Plaintiff. 

Judgment  for  Plaintiff. 
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Devaux  v.  J' Anson. 


MayB. 


^T^HE  declaration  stated  that  the  Plaintiff  caused  him-  ^Plaintiff; 

self  to  be  insured,  lost  or  not  lost,  at  and  from  *?^"^'  ^^  * 
Calcutta^  or  any  port  or  ports,  place  or  places,  all  or  a  policy  on 
any,  and  in  any  succession,  on  the  Coromandel  coast,  freight  at  and 
to  any  port  or  ports,  place  or  places,  in  Bourbon^  upon  carf,fnandel 

any  kind  of  goods  and  merchandizes,  and  also  upon  the  coast  to 

Bourbon : 
tbe  ahip  put  into  a  port  on  the  Coromandel  coast  for  repairs:  Plaintiff  purchased 
m  cargo^  and  had  it^  ready  to  be  sent  on  boards  about  seven  miles  from  the  port : 
the  ship  was  lost  by  an  accident  in  going  out  of  dock :  the  policy  covered  periLi 
of  the  seas  and  all  other  perils,  losses^  and  misfortunes : 

Held^  that  Plaintiff's  interest  in  the  profit  of,  conveying  the  cargo  was 
properly  described  as  freight ;  that  the  cargo  being  ready  when  the  ship  was 
about  to  leave  the  dock^  the  risk  attached ;  and  that  the  loss  was  a  loss  within 
the  tenns  of  the  policy. 
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body  tackle,  apparel,  ordnance,  munition,  artillery, 
boat,  and  other  furniture  of  and  in  the  ship  called  the 
La  France;  beginning  the  adventure  upon  the  said  goods 
and  merchandizes  from  the  loading  thereof  on  board 
the  said  ship,  at  as  aforesaid ;  upon  the  said  ship  at  as 
aforesaid ;  and  so  to  continue,  upon  the  said  ship  mit3 
she  should  be  arrived  at  Bourbon  aforesaid,  and  be  moored 
at  anchor  twenty- four  hours  in  good  safety;  and  upon  the 
goods  and  merchandizes  until  the  same  should  be  there 
discharged  and  safely  landed  :  it  was  to  be  lawful  for  the 
said  ship  in  that  voyage  to  proceed  and  sail  to  and 
touch  and  stay  at  any  port  or  places  whatsoever  with- 
out prejudice  to  that  insurance :  the  said  ship,  goods, 
and  merchandizes,  &c.,  for  so  much  as  concerned  the 
assured,  by  agreement  between  the  assured  and  assurers 
in  that  policy  were  to  be  valued  at  1000/. :  the  perils 
which  the  assured  were  contented  to  bear  were  of  the 
seas  &c.,  and  of  all  other  perils,  losses,  and  misfortunes 
that  had  or  should  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandizes  and  ship, 
or  any  part  thereof:  and  by  a  certain  memorandum 
made  on  the  said  writing  or  policy  of  insurance,  the 
said  insurance  was  declared  to  be  on  1000/.,  on  the 
freight  of  the  said  vessel,  valued  at  1000/. :  —  Promise 
by  the  Defendant  to  become  an  assurer  in  consideration 
of  premium;  and  averment  of  interest  in  the  Plaintiff;  that 
the  ship  was  in  good  safety  at  a  certain  port  or  place  on 
the  Coromandel  coast,  called  Cotinga  ;  and  that  whilst 
the  ship  was  at  Coringa  aforesaid,  and  before  and  at  the 
time  of  the  loss  hereinafter  mentioned,  divers  goods  and 
merchandizes  amounting  to  a  full  cargo  of  the  said 
ship,  which  had  been  bought,  procured,  and  contracted 
for,  for  and  on  account  of  the  said  person  so  interested 
in  the  subject-matter  of  insurance  as  aforesaid,  were 
there,  to  wit,  at  Coringa  aforesaid,  for  the  purpose  of 
being  shipped  and  loaded,  and  which,  if  it  had  not 
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the  piles  being  removed  the  vessel  rests  on  these  co- 
lumns so  bound :  the  water  is  then  again  let  into  the 
lock  by  re-*opening  the  entrance;  the  cables  are  un- 
coiled by  degrees ;  the  vessel  is  gradually  let  into  the 
Brater,  and  she  is  then  floated  out 

What  was  necessary  to  be  done  to  raise  and  place  the 
Ija  France  in  the  dry  dock  in  a  state  for  repair  in  the 
manner  before  described  was  all  completed  about  the 
3rd  or  4th  olAugustt  and  the  vessel  was  then  lying  in 
the  dry  dock  open  to  inspection  of  her  bottom.  Imme- 
diately afterwards  the  repairs  were  commenced. 

About  two  days  after  she  had  entered  the  river,  viz., 
on  the  22nd  of  Juney  Samoisse  had  commenced  the 
purchase  of  the  ship's  return  cargo  for  Bourbon ;  and 
before  the  completion  of  the  repairs,  he  had  purchased 
the  whole.  It  consisted  of  rice,  bufialo  horns,  and 
bides ;  and  it  was  safely  deposited  in  certain  warehouses 
It  Jo^emackfoeran^  which  is  distant  seven  miles  from 
£kmnga.  The  purchases  were  made  on  account  of  the 
person  mentioned  in  the  declaration  as  interested,  who 
iraa  the  owner  of  the  ship. 

It  was  sworn  by  the  supercargo,  who  was  at  Cotinga 
It  the  time,  that  on  the  14th  of  August^  the  ship  was 
quite  ready  for  sea,  and  might  have  been  got  afloat  in  a 
Douple  of  hours :  and  it  was  reported  by  the  surveyors 
who  bad  made  a  survey  on  the  14th  of  August,  that 
diose  repairs  had  been  properly  executed,  and  that  the 
ibip  was  in  a  fit  condition  to  go  to  sea.  But  in  a  petition 
[iresented  by  Casar  Dejoly,  the  master  of  the  ship,  on 
the  17th  oi  August  1831,  to  the  President  of  the  tribunal 
of  commerce,  he  stated  that  on  the  14th  of  August, 
the  repairs,  on  account  of  which  the  ship  had  entered 
the  river  of  Coringa  and  gone  into  dock,  being  on  the 
point  of  conclusion,  the  workmen  charged  with  putting 
the  ship  in  order  to  get  out  of  dock  made  their  prepar- 
ations*    On  the  last  mentioned  day,  preparations  were 
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actually  made  for  putting  the  vessel  in  readiness  to  go 
out  of  the  dock,  and  four  cables  were  placed  and  raised 
in  a  spiral  form,  the  interior  of  which  was  full  of  a 
clayish  mould,  viz.,  two  forward  a  little  abaft  the  fore 
channels,  and  two  astern,  on  the  starboard  and  larboard 
sides,  and  about  ten  feet  afore  the  mizen  mast:  the  woric- 
men  then  began  to  remove  the  sand  which  was  under  tbe 
vessel,  and  which  consolidated  the  shores  upon  which  tbe 
ship  was  resting  still.  As  the  work  was  going  on  pro- 
gressively it  was  perceived  that  the  starboard  fore  cable 
more  especially  was  straining  the  vessel ;  and  immedi- 
ately the  captain  communicated  it  to  the  harbour  master, 
who  assured  him  it  was  of  no  moment.  At  last,  while 
the  work  was  going  jon,  at  two  o'clock  in  the  Afternoon 
of  the  15th  oi  August,  the  evil  increasing  in  the  captain's 
judgment,  he  went  on  board  the  ship  accompanied  by  his 
mate  and  the  ship's  carpenter,  to  see  whether  any  thing 
had  given  way.  He  then  found  that  two  ribs  at  the 
fastening  of  the  starboard  forecable  had  broken  already. 
He  immediately  wrote  to  the  captain  of  the  port  of 
Corifiga  intrusted  with  the  repairs  of  the  vessel,  to  come 
to  the  spot  without  loss  of  time,  in  order  to  remedy  the 
damage  if  it  were  possible.  He  consulted  with  tbe 
harbour  master,  and  it  was  decided  by  them,  that  as  the 
vessel  could  not  remain  in  the  position  in  which  she  was, 
i(  was  indispensable  to  lower  her  entirely,  by  removing 
the  shores  from  under  the  keel.  The  next  day,  the  16th 
oi  August,  this  was  done;  but  during  that  operation,  the 
two  stern  cables  and  the  larboard  fore  cable  were  forcing 
in  the  ribs  and  thick  stuff,  although  they  had  been 
pillared  the  evening  previous  against  the  barlings  of  the 
hold  and  between  decks.  The  stauncheons  of  tb© 
kelsons  having  all  fallen  from  the  force  of  the  lowe^ 
masts  upon  the  keel,  the  garboard  streak  gave  w^y 
nearly  from  end  to  end ;  and  when  at  last  the  ship  *^* 
no  longer  upon  the  shores,  she  sank  into  a  muddy  saxmd) 
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^  of  M.  Samoise,  as  supercargo  and  general  agent 
^  the  owner.  Previous  to  her  sailingi  she  was  care- 
^*ly  surveyed  by  competent  persons,  and  reported 
^  be  perfectly  staunch  'and  seaworthy.  She  soon 
^et  with  very  rough  weather,  in  consequence  of  which 
sbe  sprung  a  leak.  About  the  end  of  March  1831, 
she  arived  at  Botxrbofij  where  she  was  surveyed  by 
a  commission  out  of  the  admiralty  court  of  SL  Denisj 
in  that  island.  It  appeared  that  the  leak  had  been 
caused  by  a  bolt  becoming  loose  between  the  ribs  on 
the  starboard  side  on  the  lower  floors:  under  the 
authority  of  the  admiralty  court  she  underwent  a  tem- 
porary repair^  the  completion  of  the  repairs  being  post- 
poned until  the  arrival  of  the  ship  in  Itidia,  in  conse- 
quence of  there  being  no  convenience  at  Bourbon  for 
getting  at  the  bottom  of  the  ship,  and  it  being  impos- 
sible to  do  the  repairs  necessary  to  stop  the  leak  whilst 
she  lay  in  the  roadstead ;  the  Court  therefore  declared, 
that  it  was  necessary  to  take  the  vessel  to  Indioy  in 
order  that  she  might  there  be  hove  down,  and  tlie 
leak  be  repaired  on  the  outside;  and  they  author- 
ised the  captain  to  proceed  to  India  for  that  purpose. 
About  the  18th  or  20th  of  April  1 831,  she  left  Botir- 
bon;  and  it  was  sworn  by  the  supercargo,  who  was 
on  board,  that  the  leak  was  much  diminished  by  the 
temporary  repair  at  Bourbon.  On  passing  near  Cej/Ionf 
she  struck  violently  two  or  three  times  upon  a  bank  off 
Paint  Pidre  on  the  24th  of  May  1831 :  she  arrived  at 
Coringa,  a  small  English  port  and  station  on  the  coast  of 
Coramandel  in  India,  on  the  6th  of  June  1831 ;  and 
having  been  unballasted,  was  surveyed  under  the  au- 
thority of  the  local  tribunals  agreeably  to  the  French 
law ;  the  surveyors  reported,  as  the  fact  was,  that  the 
leak,  which  the  captain  had  been  authorised  by  the 
marine  court  of  St.  Denis  to  come  to  one  of  the  ports 
in  India  to  repair,  still  existed,  and  that  it  proceeded 
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person  be  the  owner  of  the  cargo.    If  the  owner  of  the 
ship  carries  a  cargo  belonging  to  another  person,  be 
receives  his  profit  in  the  price  paid  by  that  person  for 
the  carriage ;  if  he  carries  his  own  cargo,  he  adds  th^ 
price  of  the  carriage  to  the  price  of  the  goods,  anc? 
receives  the  profit  from  the  purchaser;  but  in  either 
case  the  profit  so  obtained  is  properly  insurable  as 
freight.      This    was    expressly    decided    in  Flint  t. 
Flemyng  (a),  where  it  was  held  that  a  ship-owner  having 
efiected  a  policy  on  freight,  might,  in  the  event  of  lots, 
recover  from  the  underwriter  the  value  of  the  benefit 
he,  the  ship-owner,  would  have  derived  (if  there  had 
been  no  loss)  by  carrying  his  own  goods  on  the  voyage 
insured. 

Secondly;  ThePIaintififhad  a  vested  interest  in  the  sub- 
ject insured,  and  the  policy  attached,  though  the  goods 
were  never  on  board.  The  result  of  the  cases  is,  that  the 
assured  is  entitled  to  recover  if,  having  a  cargo  on  board, 
or  a  contract  for  the  shipment  of  goods,  he  is  deprived  of 
the  profit  of  freight  by  any  of  the  perils  insured  against: 
and  a  purchase  of  goods  by  the  owner  of  the  ship,  is 
equivalent  to  a  contract  with  another  for  the  shipment  of 
a  cargo ;  Flint  v.  Flemyngj  Montgomery  v.  Egginton  (6), 
Thompson  v.  Taylor  (c),  Homcastle  v.  Suart  (d),  Trvh 
cott  V.  Christie  (e).   Wane  v.  Miller,  {g)     In    Tor^e  v. 
Watts  (A),  where  the  assured  failed  to  recover,  the  facts 
are  imperfectly  stated;  and  it  does  not  appear  there 
was  any  contract  to  put  a  cargo  on  board :  in  Forbes  v. 
AspinaU  (i)  and  Foihes  v.  Camie  (i),  where  the  policy  was 
held  not  to  attach,  the  homeward  cargo,  the  freight  of 
which  was  the  subject  of  insurance,  was  to  be  obtained 
by  barter  of  the  outward  cargo,  and  at  the  time  of  the 


(a)  \B.Sf  Adol.  45. 
(6)  3  T.  R.  362. 
(c)  6  T,  R.  478. 
Id)  7  East,  400. 
(e)  2B.^3. 320. 


(g)  4B.S(C.  538. 
(h)  2Str.l25l. 
(f)  lSEast,S23. 
(k)  lCkmpb.520* 
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loss  the  whole  of  the  outward  cargo  had  not  been  disposed 
of:  it  was  impossible,  therefore,  at  that  time,  that  the 
homeward  cargo  could  be  put  on  board.  But  in  Camden 
V.  Ccffdey  (a)  and  Williamson  v.  Innes  {b)  the  begmning 
to  deliver  the  outward  cargo  was  held  to  be  an  inception 
of  the  risk. 

Thirdly;  As  to  the  seaworthiness;  —  (this  objection 
was  abandoned  by  the  counsel  for  the  Defendant  in  the 
coarse  of  the  argument.)     Then, 

Fourthly ;  This  was  a  loss  by  one  of  the  perils  in- 
sured against :  the  policy  is  not  confined  to  perils  of 
the  sea,  but  extends  to  **  all  other  perils,  losses,  and 
misfortunes,"  which  have  been  held  to  include  a  sink- 
ing occasioned  by  being  fired  into  under  a  mistake ; 
Cullen  V.  Butler  (c) ;  here,  however,  the  ship  was  docked 
in  the  r^[ular  prosecution  of  her  voyage,  and  the  ac- 
cident which    befel    her  on  going  out  of  dock  has 
been  repeatedly  held  to  be  a  peril  of  the  sea :  as  in 
Fletcher  v.  Inglis{d)f  where  the  vessel  was  ordered 
into  a  dry  harbour,  the  bed  of  which  was  hard  and 
uneven,  and,  on  the  tide  having  left  her,  she  received 
damage  by  taking  the  ground.     So  in  Bishop  v.  Pent- 
land  (^),  where  the  ship  was  compelled,  in  the  course 
of  her  voyage,  to  put  into  a  tide  harbour,  and  was  there 
moored  alongside  a  quay,  the  usual  place  for  ships  of 
her  burden ;  it  became  necessary,  in  addition  to  the 
usual  moorings,  to  fasten  her  by  tackle  to  posts  on 
the  shore,  to  prevent  her  falling  over  upon  the  tide 
leaving  her ;  the  rope  with  which  she  was  so  fastened, 
not  being  of  sufficient  strength,  broke  when  the  tide 
left  the  vessel,  and  she  fell  over  upon  her  side,  and  was 
thereby  stove  in  and  greatly  injured ;  —  it  was  held, 
that  that  was  a  stranding  within  the  meaning  of  that 
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word  in  the  policy,  and  that  the  underwriters  were  liable 
for  a  paitial  loss,  although  the  stranding  might  have 
been  occasioned  remotely  by  the  negligence  of  the  crew 
in  not  providing  a  rope  of  sufficient  strength  to  fiuten 
the  vessel  to  the  shore.  See  also  Phillips  v.  Barber  (a)y 
Carnithers  v.  Sydebotham  (i),  Hodgson  v.  Malcolm  (c), 
Busk  v.  Royal  Exchange  Assurance  Company  (d),  JValkr 
V.  Maitland.  (e)  In  TTiompson  v.  Whitmore  (g),  where 
the  vessel  having  been  unskilfully  left  aground  on  a  hard 
beach,  the  underwriters  were  held  not  liable. 


Sir  W.  W.  Follettj  for  the  Defendant. 

First,  the  Plaintiff  never  had  an  interest  in  respect  d 
which  he  could  sue  an  underwriter  of  this  policy  on 
freight;  and 

Secondly,  there  has  been  no  loss  by  any  of  the  perils 
insured  against. 

First,  it  is  not  a  possible  profit,  but  freight,  which  b 
the  subject  of  this  insurance,  and  the  Plaintiff  canna 
recover  unless  he  shows  that  he  had  an  inchoate  right 
to  freight  which  was  defeated  by  the  loss  of  the  vessel 

According  to   the   older  authorities,   no   policy  on 
freight  attached,  unless  the  goods  were  on  board,  in 
respect  of  which  freight  was  to  be  earned :  subsequent 
cases  have  decided,  that  if  the  ship-owner  have  entered 
into  a  contract  to  receive  goods  on  board,  he  has  an 
insurable  interest  in  the  freight :  but  in  order  to  claim 
such  an  interest,  he  must  be  in  a  condition  to  sue  the 
parties  who  fail  to  perform  their  contract,  and  he  can- 
not do  that  unless  his  ship  be  in  a  condition  to  receive 
the  cargo.     It  has  been  held,  too,  in  Flint  v«  Flenyngj 
that  he  may  insure,  as  freight,  the  profit  he  would 
derive  from  carrying  his  own  goods ;  but  in  that  case. 


(a)  5B.SiAld.l6}. 

(b)  4  M.  Si  S.  79. 

(c)  2  N.  R.  336. 


(d)  2B.Ss  Aid.  'JS. 
{e)  SB.Sf  AUL17U 
(0)  3  Taunt.  227. 
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the  principle  on  which  the  policy  attaches,  is  the  same 
as  in  the  other,  namely,  the  ship  must  be  in  a  condition 
to  receive  the  goods,  and  the  ship-owner  be  in  a  con- 
dition to  enforce  the  putting  them  on  board. 

In  the  present  instance,  the  ship  was  not  in  a  con- 
dition to  receive  the  goods  when  the  loss  occurred ;  a 
ship  cannot  safely  be  loaded  while  she  is  careened,  or 
in  a  dry  dock ;  and  as  the  goods  were  seven  miles  ofT, 
the  Plaintiff  was  not  in  a  condition  to  put  them  on 
board.  Tonge  v.  fVaitSy  and  Forbes  v.  Aspinall^  there- 
fore  are  in  point  for  the  defendant.  In  Tor^e  v.  Watts 
the  assured  failed  to  recover,  because  the  ship  which 
was  lost  in  the  process  of  careening,  could  not  receive 
the  goods  on  board :  in  Forbes  v.  Aspinally  freight 
valued  at  6,500/.  was  insured  on  a  ship  from  any  port 
or  ports  in  Htyti  to  Liverpool;  and  the  ship  which  had 
sailed  from  Liverpool  to  Hayti  on  a  voyage  of  barter, 
after  exchanging  a  part  of  her  outward  cargo  for  b^ 
bales  of  cotton  at  one  port  of  Haytiy  proceeded  with  the 
same  to  another  port,  for  the  purpose  of  making  a 
similar  barter  of  the  rest  of  the  outward  cargo,  but 
was  lost  by  a  peril  of  the  sea  before  the  barter  was 
effected ;  it  was  held  that  the  assured  was  only  intitled 
to  recover  for  the  freight  of  the  55  bales  of  the  return 
cargo  on  board,  though  there  was  a  moral  certainty  at 
the  time,  that  the  remaining  part  of  her  outward  cargo, 
except  for  the  loss,  would  have  been  exchanged  for  a  full 
return  cargo :  and  Lord  EUenboi'ough  said,  "  To  recover, 
in  any  case  upon  a  policy  on  freight,  it  is  incumbent  on 
the  assured  to  prove,  that  unless  some  of  the  perils 
insured  against  had  intervened  to  prevent  it,  some 
freight  would  have  been  earned ;  and  where  the  policy 
is  open,  the  actual  amount  of  the  freight,  which  would 
have  been  so  earned,  limits  the  extent  of  the  under- 
writer's liability.  In  every  action  upon  such  a  policy, 
evidence  is  given,  either  that  goods  were  put  on  board. 
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person  be  the  owner  of  the  cargo.  If  the  owner  of  tbe 
ship  carries  a  cargo  belonging  to  another  person,  he 
receives  his  profit  in  the  price  paid  by  that  person  for 
the  carriage ;  if  he  carries  his  own  cargo,  he  adds  the 
price  of  the  carriage  to  the  price  of  the  goods,  and 
receives  the  profit  from  the  purchaser;  but  in  either 
case  the  profit  so  obtained  is  properly  insurable  as 
freight.  This  was  expressly  decided  in  Flint  t. 
Flerm/ng  (a),  where  it  was  held  that  a  ship-owner  having 
effected  a  policy  on  freight,  might,  in  the  event  of  kw, 
recover  from  the  underwriter  the  value  of  the  benefit 
he,  the  ship-owner,  would  have  derived  (if  there  had 
been  no  loss)  by  carrying  his  own  goods  on  the  voyage 
insured. 

Secondly;  The  Plaintiff  had  a  vested  interest  in  the  sob- 
ject  insured,  and  the  policy  attached,  though  the  goods 
were  never  on  board.  The  result  of  the  cases  is,  that  the 
assured  is  entitled  to  recover  if,  having  a  cargo  on  board, 
or  a  contract  for  the  shipment  of  goods,  he  is  deprived  of 
the  profit  of  freight  by  any  of  the  perils  insured  against: 
and  a  purchase  of  goods  by  the  owner  of  the  ship,  is 
equivalent  to  a  contract  with  another  for  the  shipment  of 
a  cargo ;  Flint  v.  Flemyngj  Montgomery  v.  Egginton  (i), 
Thompson  v.  Taylor  (c),  Homcastle  v.  Suart  (d),  TWtf- 
cott  V.  Christie  (e),  Warre  v.  Miller,  {g)  In  Tonge  v. 
Watts  {h)j  where  the  assured  failed  to  recover,  the  fiicts 
are  imperfectly  stated;  and  it  does  not  appear  there 
was  any  contract  to  put  a  cargo  on  board  :  in  Forbes  v. 
AspinaU  (i)  and  Forbes  v.  Cawie  (i),  where  the  policy  was 
held  not  to  attach,  the  homeward  cargo,  the  freight  of 
which  was  the  subject  of  insurance,  was  to  be  obtained 
by  barter  of  the  outward  cargo,  and  at  the  time  of  the 


(a)  lB.^AdoL4>5. 

(b)  3  T.  R.  362. 

(c)  QT.R.  478, 

(d)  1  East,  AOO. 
(c)  ^B.^B.  320. 


{g)  ^B.SfC.  538. 
(h)  2  Sir.  1251. 
(t)  13  East,  323. 
(k)  lCam^.520. 
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loss  the  whole  of  the  outward  cargo  had  not  been  disposed 
of:  it  was  impossible,  therefore,  at  that  time,  that  the 
homeward  cargo  could  be  put  on  board.  But  in  Camden 
w.  Ckndey  (a)  and  Williamson  v.  Innes  (b)  the  begmning 
to  deliver  the  outward  cargo  was  held  to  be  an  inception 
of  the  risk. 

Thirdly;  As  to  the  seaworthiness;  —  (this  objection 
WBs  abandoned  by  the  counsel  for  the  Defendant  in  the 
soorse  of  the  argument.)     Then, 

Fourthly ;  This  was  a  loss  by  one  of  the  perils  in- 
sured against :  the  policy  is  not  confined  to  perils  of 
he  sea,  but  extends  to  **  all  other  perils,  losses,  and 
nisfortunes,"  which  have  been  held  to  include  a  sink- 
Dg  occasioned  by  being  fired  into  under  a  mistake ; 
OuUen  V.  Butler  (c) ;  here,  however,  the  ship  was  docked 
n  the  r^[ular  prosecution  of  her  voyage,  and  the  ac- 
adent  which  befel  her  on  going  out  of  dock  has 
yeea  repeatedly  held  to  be  a  peril  of  the  sea :  as  in 
FUtdier  v.  Inglis{d)f  where  the  vessel  was  ordered 
nto  a  dry  harbour,  the  bed  of  which  was  hard  and 
ineven,  and,  on  the  tide  having  left  her,  she  received 
lamage  by  taking  the  ground.  So  in  Bishop  v.  Pent- 
and  [e\  where  the  ship  was  compelled,  in  the  course 
>f  her  voyage,  to  put  into  a  tide  harbour,  and  was  there 
noored  alongside  a  quay,  the  usual  place  for  ships  of 
ler  burden;  it  became  necessary,  in  addition  to  the 
wual  moorings,  to  fasten  her  by  tackle  to  posts  on 
he  shore,  to  prevent  her  falling  over  upon  the  tide 
eaving  her ;  the  rope  with  which  she  was  so  fastened, 
lot  being  of  sufficient  strength,  broke  when  the  tide 
eft  the  vessel,  and  she  fell  over  upon  her  side,  and  was 
hereby  stove  in  and  greatly  injured;  —  it  was  held, 
hat  that  was  a  stranding  within  the  meaning  of  that 
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have  been  no  inception  of  the  contract  to  convey,  and 
the  Plaintiff  had  no  inchoate  right  to  freight.     But 

Secondly,  this  was  not  a  loss  within  the  meaning  of 
the  policy ;  for  by  '^  all  other  losses,  perils,  and  mis- 
fortunes," the  insurers  meant  losses  e^dem  generis  2& 
perils  of  the  seas :  and  the  perils  of  a  dry  dock  arising 
from  the  ignorance  of  Hindoos^  are  not  perils  of  the 
seas.    The  case  does  not  differ  in  substance  from  Tkot^ 
son  V.  Whitmore.     In  Fletcher  v.  IngliSi  the  ship  was  not 
in  a  dock  but  in  a  harbour  with  a  hard  uneven  bottom; 
and  in  Phillips  v.  Barber  she  was  lost  by  the  violence  of 
the  wind  and  weather.     In  Hodgson  v.  Malcolm^  the 
ship  drifted  ashore,  which  was  the  immediate  cause  of 
the  loss.      There  is  no  instance   in  which   the  mere 
straining  of  the  timbers  in  a  dock  has  been  held  a  loss 
by  the  perils  of  the  seas. 


Wilde  in  reply.     It  is  sufficient  to  entitle  the  Plaintiff 
to  recover,  if  there  be  a  contract  for  freight,  or  a  cargo 
purchased  by  the  owner  with  a  view  to  the  prosecution 
of  his  adventure,  and  a  loss  which  defeats  his  expected 
profit ;  it  is  not  necessary,  in  addition  to  those  incidents, 
that  the  ship  should  be  in  a  condition  to  receive  the 
goods.     That  inference  has  been  drawn  from  particular 
expressions  of  the  Court  in  Homcastle  v.  Suarty  Thomp' 
son  V.  Taylor^  and  Forbes  v.  Aspinall ;  but  it  is  not  laid 
down  as  a  principle  in  any  of  those  cases,  nor  does  it 
result  from  the  language  of  the  Judges  when  taken  with 
reference  to  the  facts  of  the  particular  case.     There 
was  an  inception  of  the  risk  here,  as  soon  as  the  Plain- 
tiff had  purchased  the  goods  in  respect  of  which  he 
insured  the  freight :  he  had  then  an  inchoate  right  in 
the  profits  which  the  carriage  of  those  goods  would 
have  produced.    A  charter-party  between  the  shi[)-owner 
and  the  merchant  is  only  a  medium  of  proof  that  the 
■ship-owner  has  the  right  in  question  ;  but  it  proves  only 
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a  contract,  which  the  ship-owner  may  or  may  not  be 
able  to  enforce,  whereas  if  the  cargo  be  composed  of  his 
own  goods,  the  profit  he  is  to  derive  from  the  carriage 
of  them  is  independent  of  any  risk.  However,  ac- 
cording to  Heath  J.  in  Curling  v.  Long  (a),  •*  The  mere 
hope  or  expectation  of  interest  is  sufficient  to  entitle  the 
assured  in  a  policy  of  insurance,  to  recover  against  the 
under-writers ;"  though,  with  a  view  to  an  action  against 
the  consignee,  the  inception  of  freight  is  breaking 
ground.  In  Sellar  v.  M^Vicar  (i),  where  a  policy  on 
freight  was  held  not  to  attach,  the  ship  was  lost  before 
she  arrived  at  the  port  at  which  she  was  to  take  the 
cargo  in  question  on  board. 

Cur.  adv.  vult. 


SS5 
1899. 


Dbvaux 

V. 

J' Anson. 


TiNDAL  C.  J.  This  was  an  action  on  a  policy  of 
insurance,  dated  27th  Augtist  1 831,  lost  or  not  lost,  at 
and  from  Calcutta^  ^^or  any  port  or  ports,  place  or 
places,  all  or  any,  a;nd  in  any  succession,  on  the  Coro- 
mandel  coast,  to  any  port  or  ports,  place  or  places  in 
Bemrbonf  upon  any  kind  of  goods  or  merchandises,  &c., 
in  the  good  ship  or  vessel  called  the  La  France.*'  And 
the  policy  was  declared  to  be  ^'  on  1000/.  on  the  freight 
of  the  said  vessel  valued  at  1000/.''  The  declaration 
avers  that  the  ship  was  in  good  safety  at  Coringa^  and 
'^  that  divers  goods  and  merchandises  amounting  to  a 
full  cargo  of  the  said  ship  or  vessel,  which  had  been 
bought,  procured,  and  contracted  for,  for  and  on  account 
of  the  said  persons  so  interested  in  the  subject  matter  of 
insurance  as  aforesaid,  were  at  Coringa  aforesaid,  for  the 
purpose  of  being  shipped  and  loaded,  and  which,  if  it 
had  not  been  for  the  loss  hereinafter  mentioned,  would 
have  been  shipped  and  loade4  in  and  on  board  of  the 
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said  ship  or  vessel,  to  be  carried  and  conveyed  therein 
on  the  said  voyage  in  the  said  policy  of  assurance  men- 
tioned,  to  wit,  from  the  Coromandel  coast  to  BourJm 
aforesaid."     And  the  declaration  then  proceeds  to  aver, 
*^  that  the  said  ship  or  vessel  was  broken,  damaged,  and 
destroyed,  and  rendered  wholly  incapable  of  parsuing 
the  said  voyage  by  certain  perils  which  the  said  assured 
by  the  said  policy  did  take  upon  themselves,  to  wit,  by 
the  accidental  breaking  and  giving  way  of  the  tackle 
and  supports  whereby  the  said  ship  or  vessel  was  sup- 
ported, in  being  moved  from  a  certain  dock ;  in  conse- 
quence of  which  breaking  and  giving  way,  the  said  ship 
or  vessel  struck  violently  against  the  sand,  and  was 
bilged,  broken,  destroyed,  damaged,  and  rendered  in- 
capable of  pursuing  the  said  voyage,  and  the  said  ship 
or  vessel,  and  the  freight,  and  all  benefit,  profit,  and 
advantage,  that  the  said  persons  so  interested  as  afore- 
said would  otherwise  have  derived  and  acquired  from 
the  employment  of  the  said  ship  or  vessel  in  the  carry- 
ing of  the  said  goods  and  merchandises  on  the  said 
voyage,  and  the  means  of  carrying  and  conveying  the 
same,  were  by  the  means  aforesaid  wholly  lost." 

The  Defendant,  by  his  second  plea,  traversed  the 
allegation  ^^  that  at  the  time  of  the  loss  in  the  dedans 
tion  mentioned,  the  risk  in  the  said  policy  mentioned 
had  commenced,  and  the  said  writing  or  policy  of 
assurance  had  attached ;"  upon  which  issue  is  joined. 

By  the  third  plea,  he  alleged  *^  that  the  ship  was  not, 
at  the  time  of  the  commencement  of  the  risk  insured 
against  by  the  said  policy,  seaworthy ;  upon  which  also 
an  issue  was  joined." 

By  the  fourth  plea,  he  traversed  the  allegation  **  that 
the  ship  was  broken,  (^maged,  and  destroyed,  and 
rendered  incapable  of  pursuing  the  voyage  by  any  perils 
which  the  said  assured  by  the  said  policy  did  take  upon 
themselves."    And 
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By  the  fifth  plea,  he  traversed,  *^  that  the  ship  was 
at  any  time  after  the  making  of  the  policy,  and  before 
the  loss,  in  good  safety  at  any  port  or  place  on  tlie 
Coromandel  coast  in  the  said  policy  mentioned :  *'  on  each 
of  which  traverses  respectively  issue  was  taken. 

Such  being  the  state  of  the  pleadings,  two  main  and 
principal  objections  against  the  Plaintiff's  right  to  re- 
cover any  loss  on  this  policy  have  been  raised  and 
argued  before  us  ;  viz.,  first,  that,  under  the  facts  stated 
in  this  special  case,  the  policy  on  freight  never  attached ; 
and  secondly,  that  supposing  the  policy  to  have  attached, 
there  was  no  loss  within  the  policy  by  any  of  the  perils 
therein  insured  against. 

The  first  objection  involves  two  distinct  and  separate 
heads  of  consideration :  first,  whether  the  interest  of  the 
assured  in  the  subject  matter  of  insurance,  is  properly 
described  in  the  policy  as  freight :  and  secondly,  if  such 
description  is  sufficient  in  the  policy,  then,  whether  the 
interest  of  the  assured  in  the  subject  matter  of  the  in- 
aarance  had  commenced  before  the  loss  happened. 

But  we  consider  the  first  question  to  be  set  at  rest 
by  the  decision  of  the  Court  of  B.  R.,  in  the  case  of 
Flini  V.  Flemyng  (a),  and  hold  it  to  be  now  established 
law,  that  the  assured  under  an  insurance  upon  fireight, 
may  recover  the  profits  expected  to  be  made  by  carry- 
ing their  own  goods  in  their  own  ship  upon  the  voyage 
insured. 

The  second  head  of  enquiry  may  be  subject  to  some 
degree  of  doubt  and  difficulty ;  but,  upon  the  whole,  we 
concur  in  opinion,  that  under  the  circumstances  stated 
in  the  case,  the  interest  of  the  assured  had  commenced, 
and  the  policy  had  attached  at  the  time  the  loss  took 
place. 

The  argument  which  has  been  mainly  relied  upon 
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have  been  no  inception  of  the  contract  to  convey,  and 
the  Plaintiff  had  no  inchoate  right  to  freight     But 

Secondly,  this  was  not  a  loss  within  the  meaning  of 
the  policy ;  for  by  '^  all  other  losses,  perils,  and  mis- 
fortunes,'' the  insurers  meant  losses  e/usdem  generis  b& 
perils  of  the  seas :  and  the  perils  of  a  dry  dock  arising 
from  the  ignorance  of  Hindoos,  are  not  perils  of  the 
seas.  The  case  does  not  differ  in  substance  from  Tkoa^ 
son  V.  Whitmore.  In  Fletcher  v.  IngUs^  the  ship  was  not 
in  a  dock  but  in  a  harbour  with  a  hard  uneven  bottom; 
and  in  Phillips  v.  Barber  she  was  lost  by  the  violeace  of 
the  wind  and  weather.  In  Hodgson  v.  Malcolm^  the 
ship  drifted  ashore,  which  was  the  immediate  cause  of 
the  loss.  There  is  no  instance  in  which  the  mere 
straining  of  the  timbers  in  a  dock  has  been  held  a  loss 
by  the  perils  of  the  seas. 


Wilde  in  reply.     It  is  sufficient  to  entitle  the  Plaintiff 
to  recover,  if  there  be  a  contract  for  freight,  or  a  cargo 
purchased  by  the  owner  with  a  view  to  the  prosecution 
of  his  adventure,  and  a  loss  which  defeats  his  expected 
profit ;  it  is  not  necessary,  in  addition  to  those  incidents, 
that  the  ship  should  be  in  a  condition  to  receive  the 
goods.     That  inference  has  been  drawn  from  particular 
expressions  of  the  Court  in  Homcastle  v.  Suarl,  Thomp^ 
son  V.  Taylor,  and  Forbes  v.  Aspinall ;  but  it  is  not  laid 
down  as  a  principle  in  any  of  those  cases,  nor  does  it 
result  from  the  language  of  the  Judges  when  taken  with 
reference  to  the  facts  of  the  particular  case.     There 
was  an  inception  of  the  risk  here,  as  soon  as  the  Plain- 
tiff  had  purchased  the  goods  in  respect  of  which  he 
insured  the  freight :  he  had  then  an  inchoate  right  in 
the  profits  which  the  carriage  of  those  goods  would 
have  produced.    A  charter-party  between  the  shii)-owner 
and  the  merchant  is  only  a  medium  of  proof  that  the 
-ship-owner  has  the  right  in  question  ;  but  it  proves  only 
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a  contract,  which  the  ship-owner  may  or  may  not  be 
able  to  enforce,  whereas  if  the  cargo  be  composed  of  his 
own  goods,  the  profit  he  is  to  derive  from  the  carriage 
of  them  is  independent  of  any  risk.  However,  ac- 
cording to  Heath  J.  in  Curling  v.  Long  (a),  "  The  mere 
hope  or  expectation  of  interest  is  sufficient  to  entitle  the 
assured  in  a  policy  of  insurance,  to  recover  against  the 
nnder- writers ;"  though,  with  a  view  to  an  action  against 
the  consignee,  the  inception  of  freight  is  breaking 
ground.  In  Sellar  v.  M*  Vicar  (i),  where  a  policy  on 
freight  was  held  not  to  attach,  the  ship  was  lost  before 
she  arrived  at  the  port  at  which  she  was  to  take  the 
cargo  in  question  on  board. 

Cur.  adv.  vult. 
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TiNDAL  C.  J.  This  was  an  action  on  a  policy  of 
insurance,  dated  27ih  August  1 831,  lost  or  not  lost,  at 
and  from  Calcutta^  ^^or  any  port  or  ports,  place  or 
places,  all  or  any,  and  in  any  succession,  on  the  Coro- 
mandel  coast,  to  any  port  or  ports,  place  or  places  in 
Bourbon  J  upon  any  kind  of  goods  or  merchandises,  &c., 
in  the  good  ship  or  vessel  called  the  La  France.**  And 
the  policy  was  declared  to  be  *^  on  1000/.  on  the  freight 
of  the  said  vessel  valued  at  1000/."  The  declaration 
avers  that  the  ship  was  in  good  safety  at  Coringa^  and 
^'  that  divers  goods  and  merchandises  amounting  to  a 
full  cargo  of  the  said  ship  or  vessel,  which  had  been 
bought,  procured,  and  contracted  for,  for  and  on  account 
of  the  said  persons  so  interested  in  the  subject  matter  of 
insurance  as  aforesaid,  were  at  Coringa  aforesaid,  for  the 
purpose  of  being  shipped  and  loaded,  and  which,  if  it 
had  not  been  for  the  loss  hereinafter  mentioned,  would 
have  been  shipped  and  loade4  in  and  on  board  of  the 
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The  point  remaining  to  be  considered  is,  whether 
the  loss  was  occasioned  by  any  of  the  perils  insured 
against  by  the  policy*  It  is  to  be  observed  the  words 
in  the  policy  are  very  large ;  the  policy  not  only  enumer- 
ates, "  perils  of  the  sea,"  but  "  all  other  perils,  losses, 
and  misfortunes  that  had  or  should  come  to  the  hurt, 
detriment,  or  damage  of  the  subject  matter  of  the  in- 
surance." And  the  cases  cited  and  relied  upon  bj 
the  Plaintiff,  —  Carrutkers  v.  Sydebotham,  Fletcher  v. 
Inglisy  and  Phillips  v.  Barber^  —  are  sufficient  audioritj 
to  shew  that  a  loss  occ^sione4  by  the  endeavour  to  get 
the  vessel  afloat  from  the  dock  in  which  she  had  just 
been  repaired  was  a  loss  within  the  policy.  Indeed 
the  difficulty  which  has  arisen  upon  this  point  in  former 
cases,  has  rather  turned  upon  the  question  whether  such 
a  loss  was  properly  described  in  the  declaration  as  a  loa 
by  perils  of  the  sea,  than  to  any  doubt  as  to  its  fidling 
within  the  general  terms  of  the  policy ;  and  in  the  present 
case  that  difficulty  is  avoided  by  the  mode  in  which  the 
loss  is  described  in  the  declaration. 

We  do  not  feel  ourselves  called  upon  to  enter  into 
the  question  of  sea  worthiness,  under  the  third  issue,  or 
of  the  safety  of  the  ship  under  the  fifth ;  because  the 
objection  of  the  want  of  sea-worthiness  has  been  virtually, 
and  we  think  properly,  upon  the  facts  stated  in  the  case, 
abandoned  in  the  course  of  the  argument :  and  as  to  the 
fifth  issue,  no  point  was  made  before  us :  but  we  thiol 
upon  the  two  main  points  which  have  been  argued 
before  us,  the  Plaintiff  is  entitled  to  our  judgment,  and 
direct  the  verdict  to  be  entered  accordingly. 

Judgment  for  Plaintiff* 
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WiLMSHURST    and  Another   v.    Bowker    and      ^(^y^- 

Another. 


TROVER  for  wheat.     To  the  second  count  of  the  ^f^"^,^. 
sold  to  Plain- 
declaration  the  Defendants  pleaded,  tifis  wheats 

That  the  wheat  in  question  was  wheat  which,  before  ^^^  which 

the  time  of  the  supposed  grievances  in  that  count  men-  ^^^  ^^  ^^ 

tioned,  to  wit,  on  the  25th  of  October  1836,  the  Plain-  by  a  draft  on 

tiffs   had  bargained  to  buy,  and  the  Defendants  had  t^^l^^\^ 

bargained  to  sell  to  the  Plaintiffs,  at  and  for  a  certain  fendants  de- 

price  in  that  behalf  agreed,  to  wit,  for  the  price  of  5ls.  ii^ered  the 

D^hcat  to  a 

per  quarter,  on  board,  upon  certain  terms  and  con-  carrier  and 
ditions  for  the  payment  thereof,  that  is  .  to  say,  that  sent  the  bill 
the  payment  thereof  should  be  made  by  bankers'  draft  p^*^^^  ^ 
on  London  at  two  months'  date,  to  be  remitted  by  but  took  the 
the  Plaintiffs  to  the  Defendants  upon  receipt  by  the  wheat  again. 
Plaintiffs  of  the  invoice  and  bill  of  lading :  That  ijgfope  j^  ^^^me 
afterwards,  and  before  the  time  of  the  supposed  griev-  to  Plaintiffs' 

ances  in  the  second  count  mentioned,  to  wit,  on  the  Possession, 

1     1      -r-w  r     1  because  Plain- 

27th  of  October  in  the  year  aforesaid,  the  Defendants,  tiffs  failed  to 

in  pursuance   of  the  said   bargain,   shipped   the  said  send  a  draft 
i_^-  J  t_jr  i.«u'  I    on  a  London 

wheat  m  and  on  board  of  a  certam  ship   or  vessel  i,anker:  Held 

called  the  RamsgatCy  of  which  one  William  Light&wler  that  Plaintiffs 

was  the  master  and  commander,  to  be  conveyed  to  a  ^^^  \^^  ^? 

.      ,  p  TT         Defendants  in 

certain  place,  to  wit,  to  Maidstone  m  the  county  of  Kent^  trover  for  the 

to  be  there  delivered  to  the  Plaintiffs,  according  to  and  wheat, 

subject  to  the  terms  and  conditions  of  the  said  bargain 

for  the  sale  of  the  said  wheat,  and  for  the  payment  of  the 

price  thereof  as  aforesaid :  that  the  said  W.  Lightcnder 

then  made  a  certain  bill  of  lading  of  the  said  wheat, 

N  N    2 
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1839.        Aiid  thereby  acknowledged  the  shipping  and  delivery  to 
— —        him  of  the  wheat  on  board  the  said  ship  or  vessel, 
WiLMSBVBST    3|^j  undcrtook,   on  the  arrival  of  the  ship  or  vessel 
BowxEB.      ^^  Maidstone^  to  deliver  the  wheat  to  the  order  of  the 
Defendants :  that  the  Defendants  then  also  made  an 
invoice  of  the  wheat,  and  sent  and  dispatched  the  stfd 
invoice  and  bill  of  lading  to  the  Plaintififs ;    and  the 
iPIaintiffs  afterwards,  to  wit,  on,  &c.,  received  the  invoice 
and  bill  of  lading :    That  the   Plaintiffs  did  not  nor 
would,  upon  receipt  of  the  invoice  and  bill  of  lading, 
remit  or  offer,  or  tender  to  remit  to  the  Defendants  any 
bankers'  draft  on  London^  but,  on  receipt  of  the  invoice 
and  bill  of  lading,  wholly  failed  and  neglected  so  to  do, 
contrary  to  their  agi'eement  in  that  behalf:  whereupon 
the  Defendants  caused  and  procured  the  wheat  to  be 
detained  on  board  the  said  ship  or  vessel,  and  hindered 
and  prevented  the  wheat  from  being  delivered  to  the 
Plaintiffs,  as  the  Defendants  lawfully  might  for  the  cause 
aforesaid  :  which  were  the  said  supposed  grievances  and 
conversion  in  the  second  count  mentioned.     Verifica- 
tion. 

New  assignment,  —  That  in  the  said  second  count 
the  Plaintiffs  declared  against  the  Defendants,  not  for 
the  grievances  in  the  last  plea  mentioned  and  therein 
attempted  to  be  justified,  but  for  this,  that  although  after 
the  making  of  the  said  bill  of  lading  in  the  last  plea  men- 
tioned, by  1V»  Lightowler^  for  the  delivery  of  the  wheat 
to  the  order  of  the  Defendants,  as  in  that  plea  men- 
tioned, to  wit,  on  the  day  and  year  in  the  plea  in  that 
behalf  mentioned,  the  Defendants  indorsed  the  said  bill 
of  lading  to  the  Plaintiffs,  and  sent  the  same  so  indorsed 
to  the  Plaintiffs ;  'and  although  in  the  invoice  so  made 
by  the  Defendants,  and  by  them  sent  and  dispatched  to 
the  Plaintiffs  as  in  thkt  plea  also  mentioned,  the  wheat 
was  stated  and   expressed   by  the   Defendants   to   be 
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shipped  for  the  account  and  risk  of  the  Plaintiffs ;  and 
although,  on  the  occasion  of  the  shipping  of  the  wheat 
to  be  conveyed  to  the  Plaintiffs,  as  in  that  plea  also 
mentioned,  to  wit,  on,  &c.,  the  Defendants  also  caused 
the  sajd  wheat  to  be  insured  for  and  on  account,  and  at 
the  proper  costs  and  charges  of  the  Plaintiffs,  and  then 
sent  the  policy  of  insurance  whereby  the  said  wheat  was 
so  insured,  together  with  the  said  invoice  and  the  bill  of 
lading  so  indorsed  as  aforesaid  to  the  Plaintiffs,  who 
then  received  the  policy  and  the  invoice  and  bill  of  lading 
so  indorsed  to  them,  and  from  the  time  of  the  receipt 
of  the  same  hitherto  had  been  and  still  were  the  holders 
thereof  respectively ;  and  although  the  Plaintiffs,  at  the 
time  of  the  stoppage  of  the  wheat  in  the  plea  men* 
tioned,  were  not  nor  had  they  at  any  time  since  been 
bankrupt  or  insolvent,  or  unable  to  pay  for  the  said 
wheat ;  of  all  which  the  Defendants  then  and  always 
afterwards  had  notice ;  yet  the  Defendants,  well  knowing 
all  and  singular  the  premises,  forthwith  upon  the  stop- 
page of  the  wheat,  and  before  the  lapse  and  expiration  of 
a  reasonable  time  for  the  Plaintiffs  to  remit  to  the  De- 
fendants a  bankers'  draft  on  London^  according  to  their 
contract  in  that  behalf,  as  in  the  said  plea  mentioned,  to 
wit,  on,  &c.,  wrongfully  and  injuriously,  without  the  con- 
sent and  against  the  will  of  the  Plaintiffs,  did  wholly  re- 
voke and  rescind  the  sale  of  the  wheat  to  the  Plaintiffs; 
and  then  immediately  thereupon,  without  further  notice 
to  the  Plaintiffs,  and  without  suffering  or  permitting  the 
Plaintiffs  to  pay  them  for  the   said   wheat  in  manner 
aforesaid,  or  otherwise,  and  thereby  to  redeem  the  said 
wheat,  and  release  and  discharge  the  same  from  the 
supposed  lien  of  the  Defendants  thereon,  (as  the  Plain- 
uSs  were  then  and  at  all  times  afterwards  ready  and 
willing  to  do,  and  would  otherwise  have  done,  whereof 
tbe  Defendants  then  and  at  all  times  afterwards  had 
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The  point  remaining  to  be  considered  is^  whether 
the  loss  was  occasioned  by  any  of  the  perils  insured 
against  by  the  policy*  It  is  to  be  observed  the  words 
in  the  policy  are  very  large ;  the  policy  not  only  enumer- 
ates, *^  perils  of  the  sea,"  but  *^  all  other  perils,  losses 
and  n)isfortunes  that  had  or  should  come  to  the  hurt, 
detriment,  or  damage  of  the  subject  matter  of  the  in- 
surance." And  the  cases  cited  and  relied  upon  by 
the  Plaintiff,  —  Carruthers  v.  Sydebotham^  Fletcher  t. 
Inglisy  and  Phillips  v.  Barber^  — -  are  sufficient  authority 
to  shew  that  a  loss  occ^sione4  by  the  endeavour  to  get 
the  vessel  afloat  from  the  dock  in  which  she  had  just 
been  repaired  was  a  loss  within  the  policy.  Indeed 
the  difficulty  which  has  arisen  upon  this  point  in  former 
cases,  has  rather  turned  upon  the  question  whether  sudi 
a  loss  was  properly  described  in  the  declaration  as  a  lo» 
by  perils  of  the  sea,  than  to  any  doubt  as  to  its  iaUiog 
within  the  general  terms  of  the  policy ;  and  in  the  present 
case  that  difficulty  is  avoided  by  the  mode  in  which  tbe 
loss  is  described  in  the  declaration. 

We  do  not  feel  ourselves  called  upon  to  enter  into 
the  question  of  sea  worthiness,  under  the  third  issue^  or 
of  the  safety  of  the  ship  under  the  fifth ;  because  the 
objection  of  the  want  of  sea-worthiness  has  been  virtuillyi 
and  we  think  properly,  upon  the  facts  stated  in  the  case^ 
abandoned  in  the  course  of  the  argument :  and  as  to  the 
fifth  issue,  no  point  was  made  before  us :  but  we  think 
upon  the  two  main  points  which  have  been  argued 
before  us,  the  Plaintiff  is  entitled  to  our  judgment,  and 
direct  the  verdict  to  be  entered  accordingly. 

Judgment  for  PlaiotiC 
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bargain,  shipped  the  said  wheat  in  and  on  board  of  a        1889. 
certain  ship  or  vessel  called  the  Bamsgaigf  of  which  one        ■ 
fV.  Lightowler  was  the  master  and  commander,  to  be   " '''•'•hurst 
conveyed  to  a  certain  place,  to  wit,  Maidstone  in  the     Bowkba. 
county  of  Kentj  to  be  there  delivered  to  the  PlaintiiTs 
according  to  and  subject  to  the  terms  and  conditions  of 
the  said  bargain  for  the  sale  of  the  said  wheat,  and  for 
the  payment  of  the  price  thereof  as  aforesaid  :  that  the 
said  W.  Lightowler  then  made  a  certain  bill  of  lading  of 
the  said  wheat,  and  thereby  acknowledged  the  shipping 
and  delivery  to  him  of  the  said  wheat  on  board  of  the 
said  ship  or  vessel,  and  undertook,  on  the  arrival  of  the 
said  ship  or  vessel  at  Maidstone^  to  deliver  the  wheat  to 
the  order  of  the  Defendants :  that  the  Defendants  then 
also  made  an  invoice  of  the  said  wheat,  and  sent  and 
dispatched  the  said  invoice  and  bill  of  lading  to  the 
Plaintiffs ;  and  the  Plaintiff  afterwards,  to  wit,  on  &c., 
received  the  invoice  and  bill  of  lading:  yet  that  the 
Plaintiffs  did  not,  nor  would  upon  receipt  of  the  said 
invoice  and  bill  of  lading,  remit,  or  offer  or  tender  to 
remit  to  the  Plaintiffs,  any  bankers'  draft  on  London  ; 
but,  on  receipt  of  the  said  invoice  and  bill  of  lading, 
wholly  failed  and  neglected  so  to  do,  contrary  to  their 
agreement  in  that  behalf;  whereupon  the  Defendants, 
upon  their  stoppage  of  the  said  wheat,  did  revoke  and 
rescind  the  sale  of  the  wheat  to  the  Plaintiffs,  and  re- 
sumed as  their  own  the  property  and  dominion  in  and 
over  the  said  wheat,  and  did  dispose  of  the  same  to  and 
for  their  own  proper  advantage  and  benefit,  as  they  law- 
fully might  for  the  cause  aforesaid.     Verification. 

Secondly,  that  the  said  wheat  mentioned  by  the 
Plaintiffs  in  newly  assigning  the  said  supposed  griev- 
ancesy  to  wit,  on  &c.,  was  bargained  to  be  sold  to  the 
Plaintiffs  for  the  price  and  on  the  terms  and  conditions 
for  the  payment  thereof  in  the  plea  to  the  second  count 

N  N    4f 
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1839.        And  thereby  acknowledged  the  shipping  and  deUveryto 
— —        him  of  the  wheat  on  board  the  said  ship  or  vessel, 
TviLMSHUBAT    3jjj  undcrtook,    on  the  arrival  of  the  ship  or  vessel 
BowKEB.      A^  Maidstone,  to  deliver  the  wheat  to  the  order  of  the 
Defendants :  that  the  Defendants  then  also  made  an 
invoice  of  the  wheat,  and  sent  and  dispatched  the  sad 
invoice  and  bill  of  lading  to  the  Plaintiffs ;   and  the 
iPlamtifis  afterwards,  to  wit,  on,  &c.,  received  the  invoice 
and  bill  of  lading :    That  the   Plaintiffs  did  not  nor 
would,  upon  receipt  of  the  invoice  and  bill  of  lading, 
remit  or  offer,  or  tender  to  remit  to  the  Defendants  any 
bankers'  draft  on  London,  but,  on  receipt  of  the  invoice 
and  bill  of  lading,  wholly  failed  and  neglected  so  to  do, 
contrary  to  their  agreement  in  that  behalf:  whereupon 
the  Defendants  caused  and  procured  the  wheat  to  be 
detained  on  board  the  said  ship  or  vessel,  and  hindered 
and  prevented  the  wheat  from  being  delivered  to  the 
Plaintiffs,  as  the  Defendants  lawfully  might  for  the  cause 
aforesaid :  which  were  the  said  supposed  grievances  and 
conversion  in  the  second  count  mentioned.     Verifica- 
tion. 

New  assignment,  —  That  in  the  said  second  count 
the  Plaintiffs  declared  against  the  Defendants,  not  for 
the  grievances  in  the  last  plea  mentioned  and  therein 
attempted  to  be  justified,  but  for  this,  that  although  after 
the  making  of  the  said  bill  of  lading  in  the  last  plea  men- 
tioned, by  W*  laightonsuler,  for  the  delivery  of  the  wheat 
to  the  order  of  the  Defendants,  as  in  that  plea  men- 
tioned, to  wit,  on  the  day  and  year  in  the  plea  in  that 
behalf  mentioned,  the  Defendants  indorsed  the  said  bill 
of  lading  to  the  Plaintiffs,  and  sent  the  same  so  indorsed 
to  the  Plaintiffs ;  'and  although  in  the  invoice  so  made 
by  the  Defendants,  and  by  them  sent  and  dispatched  to 
the  Plaintiffs  as  in  that  plea  also  mentioned,  the  wheat 
was  stated  and   expressed   by  the   Defendants  to   be 
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shipped  for  the  account  and  risk  of  the  Plaintiffs ;  and 
although,  on  the  occasion  of  the  shipping  of  the  wheat 
to  be  conveyed  to  the  Plaintiffs,  as  in  that  plea  also 
mentioned,  to  wit,  on,  &c.,  the  Defendants  also  caused 
the  said  wheat  to  be  insured  for  and  on  account,  and  at 
the  proper  costs  and  charges  of  the  Plaintiffs,  and  then 
sent  the  policy  of  insurance  whereby  the  said  wheat  was 
so  insured,  together  with  the  said  invoice  and  the  bill  of 
lading  so  indorsed  as  aforesaid  to  the  Plaintiffs,  who 
then  received  the  policy  and  the  invoice  and  bill  of  lading 
so  indorsed  to  them,  and  from  the  time  of  the  receipt 
of  the  same  hitherto  had  been  and  still  were  the  holders 
thereof  respectively ;  and  although  the  Plaintiffs,  at  the 
time  of  the  stoppage  of  the  wheat  in  the  plea  men* 
tioned,  were  not  nor  had  they  at  any  time  since  been 
bankrupt  or  insolvent,  or  unable  to  pay  for  the  said 
wheat ;  of  all  which  the  Defendants  then  and  always 
afterwards  had  notice ;  yet  the  Defendants,  well  knowing 
all  and  singular  the  premises,  forthwith  upon  the  stop- 
page of  the  wheat,  and  before  the  lapse  and  expiration  of 
a  reasonable  time  for  the  Plaintiffs  to  remit  to  the  De- 
fendants a  bankers'  draft  on  London,  according  to  their 
contract  in  that  behalf,  as  in  the  said  plea  mentioned,  to 
wit,  on,  &c.,  wrongfully  and  injuriously,  without  the  con- 
sent and  against  the  will  of  the  Plaintiffs,  did  wholly  re- 
voke and  rescind  the  sale  of  the  wheat  to  the  Plaintiffs; 
and  then  immediately  thereupon,  without  further  notice 
to  the  Plaintiffs,  and  without  suffering  or  permitting  the 
Plaintiffs  to  pay  them  for  the  said  wheat  in  manner 
aforesaid,  or  otherwise,  and  thereby  to  redeem  the  said 
wheat,  and  release  and  discharge  the  same  from  the 
supposed  lien  of  the  Defendants  thereon,  (as  the  Plain- 
tiSs  were  then  and  at  all  times  afterwards  ready  and 
willing  to  do,  and  would  otherwise  have  done,  whereof 
the  Defendants  then  and  at  all  times  afterwards  had 
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1 889.        ^^^  raising  the  questioD,  after  their  new  assignmenti  that 

■■         the  Defendantii  had  not  allowed  a  reaionable  time.  Thtt 

WiLifiBtJB«r  new  asjiignment  gave  the  go-by  to  the  plea;  CSimdt/ 

BowKftR.      ^*  ^^^'^^  (0)9  Norman  y.  Wesicombe{b)i  and  said,  in 

effect,  *^  we  do  not  proceed  for  the  stoppage  fit  irmuUit 

but  for  not  allowing  a  reasonable  time  for  remitting  the 

banker*s  draft.** 

If  so,  the  action  of  trover  did  not  lie  for  the  Plain- 
tiffs ;  for  as  the  delivery  of  the  wheat  to  the  carrier  was 
only  conditionally  a  delivery  to  the  Plaintiffs,  narodji 
on  condition  of  their  sending  a  draft  on  London^  whidi 
condition  they  failed  to  observe,  they  never  had  a  right 
to  the  possession  of  the  goods ;  and,  upon  their  fiulore 
to  observe  the  condition,  the  Defendants  had  a  right 
to  rescind  the  contract ;  Litl  v.  CcmLey  (c),  0/pw- 
heim  v.  RusseU  (d),  Barrow  v.  [Coles  (^),  JXxon  v. 
Gates  {g)i  Coxe  v.  Harden  {k) ;  till  the  Piaintiffii  teo- 
dered  or  paid  the  price  of  the  wheat  according  to 
their  agreement,  they  acquired  no  right  of  posscssioo; 
Bloxam  v.  Sanders  (i ),  Brandi  v.  Boradby  {k) ;  withoot  a 
right  to  possession  they  could  not  maintain  trover;  but 
if  they  sustained  any  injury  by  the  Defendants  selling 
the  wheat  before  a  reasonable  time  had  elapsed  for 
the  remittance  of  the  draft  on  a  London  banker,  ac- 
cording to  Bloxam  v.  Sanders^  the  action  should  have 
been  case. 

Btdt^  in  reply,  insisted  that  at  the  utmost  the  Defend- 
ants had  no  more  than  a  lien  on  the  wheat,  and  that  a 
party  who  sells  goods  which  he  holds  under  a  lien  is 

• 

(a)  10  East,  78.  (g)  5  JS,  S;  AM.  SIS. 

(b)  2  Mees.  <^-  W.  34^9.  (h)  4  East,  J^U. 

(c)  7  Taunt.  I69,  (0  4B.S(C.  941. 

(d)  SB.S^r.  48.  (k)  2  ii,  *  AM.  9S2. 

(c)  3  Campb.  92. 
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guilty  of  a  conversion^  for  which  trover  is  the  appro-  1899. 

priate  remedy.     But  upon  the  receipt  of  the  bill  of  — —  * 

lading,  the  wheat  vested  in  the  Plaintiffs  uncondition-  Wiunauaix 

ally;  as  the  trees  did  in  Tansley  v.  Da-ner  (a),  by  part  Bowaiar 
delivery  to  the  vendee. 

Cur.  adv.  vult. 

TiNDAL  C.  J.  The  second  count  in  the  declaration, 
upon  which,  and  the  subsequent  pleadings  thereon,  the 
question  before  us  arises,  is  a  count  in  trover  for  600 
quarters  of  wheat  The  Defendants  plead  to  that  count, 
that  the  Plaintiffs  had  bargained  to  buy  of  the  Defend- 
antsi  and  the  Defendants  had  bargained  to  sell  to  the 
Plaintiffs,  the  wheat  in  question,  under  a  certain  agree- 
ment as  to  the  payment  of  the  price,  which  is  set  forth 
in  the  plea;  that  the  Defendants  shipped  the  wheat 
on  board  a  vessel,  to  be  conveyed  to  Maidstoncy  and 
there  delivered  to  the  order  of  the  Defendants;  and 
because  the  Plaintiffs  would  not,  on  receipt  of  the  in- 
voice and  bills  of  lading  remit,  or  order  or  tender  to 
remit  to  the  Plaintiffs  any  banlcer*s  draft;  on  London^ 
but  wholly  failed  so  to  do,  contrary  to  their  said  agree- 
ment, thereupon  the  Defendants  caused  the  wheat  to 
be  detained  on  board  the  said  ship  or  vessel,  and  pre- 
vented the  same  from  being  delivered  to  the  Plaintiffs, 
as  they  lawfully  ought. 

The  Plaintiffs  new  assign  and  allege,  that  they  brought 
their  action  as  stated  in  the  second  count,  not  for  the 
grievance  mentioned  in  the  plea  above  referred  to,  but 
because  the  Defendants,  without  any  bankruptcy  or  in- 
solvency of  the  Plaintiffs,  and  without  any  inability  on 
their  part  to  pay  for  the  wheat,  and  before  the  lapse  and 
expiration  of  a  reasonable  time  for  the  Plaintiffs  to  remit 

(a)  2  New  Cases,  151. 
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1839.        ^  the  Defendants  9  banker's  draft  on  Lotidon,  ^^unlaw- 

' fully  did  dispose  of  the  said  wheat  to  other  persons  than 

WiLM8HUR«T   (jr^Q  Plaintiffs,  and  to  and  for  their  own  proper  advantage 
fiowKER.      ^"^  benefit,  as  their  own  absolute  property,  freed  and 
discharged   from   all   tight,  title,   and  interest  of  the 
Plaintiffs." 

The  Defendants  plead  to  this  new  assignment  two 
pleas ;  stating  in  the  first,  that  the  Plaintiffs  did  not, 
on  receipt  of  the  invoice  and  bill  of  lading,  remit,  or 
offer,  or  tender  to  remit  to  the  Defendants  any  bankei^s 
draft  on  London^  according  to  the  contract,  but  fiuled 
and  neglected  so  to  do ;  whereupon  the  Defendants,  oo 
their  stoppage  of  the  wheat,  revoked  and  rescinded  the 
sale  of  the  same  to  the  Plaintiffs,  and  resumed  as  their 
own,  the  property  and  dominion  in  and  over  the  said 
wheat,  and  disposed  of  the  same  for  their  own  advan- 
tage :  and  in  the  other  plea  to  the  new  assignment, 
the  Defendants  state,  that  the  Plaintiffs  remitted  to  the 
Defendants,  instead  of  a  banker's  draft  on  London^  an 
acceptance  of  their  own. 

To  which  pleas  to  the  new  assignment  the  Plaintifi 
demur. 

By  the  new  assignment,  therefore,  the  Plaintifls  have 
altogether  passed  by  the  grievances  justified  by  the  De- 
fendants in  their  plea  to  the  second  count,  that  is,  the 
stoppage  of  the  wheat  in  transitHi^  and  complain  only  of 
the  rescinding  of  the  contract  by  the  Defendants,  and  of 
the  resale  of  the  wheat  by  them  to  other  persons  than 
themselves  the  Plaintiffs,  forthwith  upon  their  stopping 
of  the  said  wheat,  and  before  the  lapse  and  expiration  of 
a  reasonable  time  for  the  Plaintiffs  to  make  such  remit- 
tance according  to  the  contract.    And  upon  this  state  of 
the  record,  we  think  it  is  unnecessary  to  consider  whether 
the  pleas  to  the  new  assignment  contain  .a  legal  justifi- 
cation or  not,  or  to  determine  whether  the  Defendants, 
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upon  the  neglect  of  the  Plaintiffs  to  remit  the  draft  upon 
the  London  bankers,  had  the  right  forthwith  to  rescind 
the  sale ;  because  it  appears  to  us,  that  the  Plaintiffs, 
under  the  circumstances  pleaded  and  admitted  on  this 
record,  are  not  in  a  condition  to  maintain  an  action  of 
trover  for  the  sale  of  the  wheat.  For,  in  order  to  main- 
tain trover,  the  Plaintiffs  must  not  only  have  the  right 
of  property  in  the  goods  for  which  the  action  is  brought, 
but  the  right  to  the  possession  also.  And  in  this  case, 
admitting  that  the  contract  of  sale  vested  the  property 
of  the  wheat  in  the  Plaintiff's,  yet,  before  they  ac- 
quired the  right  to  the  possession  of  the  wheat,  the 
Plaintiffs  were  bound  by  the  terms  and  condition  of  the 
contract,  upon  the  receipt  of  the  invoice  and  bill  of 
lading  of  the  wheat,  to  remit  to  the  Defendants  a  ban- 
ker's draft  on  London  at  two  months  date,  which  they 
altogether  failed  to  do.  It  was  a  condition  obviously 
introduced  for  the  security  of  the  Defendants,  that  they 
should  not  part  with  the  possession  of  the  wheat  until 
the  banker's  draft  was  remitted :  and  for  this  purpose 
the  receipt  of  the  invoice  and  bill  of  lading  by  the  Plain- 
tiffs, and  the  remitting  of  the  banker's  draft  by  them, 
are  made  by  the  terms  of  the  contract  concurrent  acts ; 
and  consequently  the  entire  failure  in  the  performance 
of  the  latter  act  on  the  part  of  the  Plaintiffs,  prevented 
the  right  of  possession  of  the  wheat  from  vesting  in 
them.  The  Plaintiffs,  therefore,  according  to  the  de- 
cision of  the  Court  of  K.  B.  in  Bloxam  v.  Sanders  (a), 
with  the  facts  of  which  case  those  of  the  present  very 
nearly  agree,  cannot  maintain  an  action  of  trover 
against  the  vendors  for  reselling  the  goods,  however  they 
niight  have  been  able  to  have  brought  a  special  action 
upon  the  case  against  them  for  any  damage  sustained  in 
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1 889.        ^^^  raising  the  questioDy  after  their  new  assignmeDtf  that 

■■         the  Defendantii  had  not  allowed  a  reasonable  time*  That 

WiLifSBVBST   new  assignment  gave  the  go-by  to  the  plea;  Gnatdn 

Bowxtii.      ^*  Barnes  (a),  Norman  r.  Westcombe  {b) ;  and  said,  in 

efTect,  *'  we  do  not  proceed  for  the  stoppage  fit  trtawAi 

but  for  not  allowing  a  reasonable  time  for  remitting  the 

banker*s  draft." 

If  so,  the  action  of  trover  did  not  lie  for  the  Plain- 
tiffs ;  for  as  the  delivery  of  the  wheat  to  the  carrier  wis 
only  conditionally  a  delivery  to  the  Plaintiffs,  namdy) 
on  condition  of  their  sending  a  draft  on  London^  which 
condition  they  failed  to  observe,  they  never  had  a  right 
to  the  possession  of  the  goods ;  and,  upon  their  failure 
to  observe  the  condition,  the  Defendants  had  a  right 
to  rescind  the   contract ;   Litt   v.  Cowley  (c),   Oppenr 
heim  v.   RusseU  (c/),    Barrow  v.  [Coles  (e),    Dixon  v. 
Gates  (g),   Coxe  v.  Harden  {h) ;  till  the  Plaintiffii  ten- 
dered or  paid  the  price  of  the  wheat  according  to 
their  agreement,  they  acquired  no  right  of  possessioQ; 
Bloxam  v.  Sanders  (i ),  Brandt  v.  Boradby  {k) ;  withoat  a 
right  to  possession  they  could  not  maintain  trover ;  but 
if  they  sustained  any  injury  by  the  Defendants  selling 
the  wheat  before  a  reasonable  time  had  elapsed  for 
the  remittance  of  the  draft  on  a  London  banker,  acr 
cording  to  Bloxam  v.  Sanders^  the  action  should  have 
been  case. 

Butt,  in  reply,  insisted  that  at  the  utmost  the  Defend- 
ants had  no  more  than  a  lien  on  the  wheat,  and  that  a 
party  who  sells  goods  which  he  holds  under  a  Hen  is 

(a)  10  Soits  78.  (g)  5  JS,  S(  Adol.  318. 

(6)  2  Mees.  S^  W.  34-9.  {h)  4  East,  l^U. 

(c)  7  Taunt.  169,  (i)  4  B.  ^r  C.  941. 

(d)  SB.  Si  P.  48.  (k)  ^B.Sr  AM.  932, 

(c)  3  Camph.  92. 
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guilty  of  a  conversion,  for  which  trover  is  the  appro-  1899. 

priate  remedy.     But  upon  the  receipt  of  the  bill  of  — —  ' 

lading)  the  wheat  vested  in  the  Plaintiffs  uncondltion-  WiuisauasT 

ally;  as  the  trees  did  in  Tansley  v.  Da-ner  (a),  by  part  Bowaia; 
delivery  to  the  vendee. 

Cur.  adv.  vult. 

TiNDAL  C.  J.  The  second  count  in  the  declaration, 
upon  which,  and  the  subsequent  pleadings  thereon,  the 
question  before  us  arises,  is  a  count  in  trover  for  600 
quarters  of  wheat  The  Defendants  plead  to  that  count, 
that  the  Plaintiffs  had  bargained  to  buy  of  the  Defend- 
ants, and  the  Defendants  had  bargained  to  sell  to  the 
Plaintiffs,  the  wheat  in  question,  under  a  certain  agree- 
ment as  to  the  payment  of  the  price,  which  is  set  forth 
in  the  plea;  that  the  Defendants  shipped  the  wheat 
on  board  a  vessel,  to  be  conveyed  to  Maidstone^  and 
there  delivered  to  the  order  of  the  Defendants;  and 
because  the  Plainti£&  would  not,  on  receipt  of  the  in- 
voice and  bills  of  lading  remit,  or  order  or  tender  to 
remit  to  the  Plaintiffs  any  banker*s  draft;  on  London^ 
but  wholly  failed  so  to  do,  contrary  to  their  said  agree- 
ment, thereupon  the  Defendants  caused  the  wheat  to 
be  detained  on  board  the  said  ship  or  vessel,  and  pre- 
vented the  same  from  being  delivered  to  the  Plaintiffs, 
as  they  lawfully  ought. 

The  Plaintiffs  new  assign  and  allege,  that  they  brought 
their  action  as  stated  hi  the  second  count,  not  for  the 
grievance  mentioned  in  the  plea  above  referred  to,  but 
because  the  Defendants,  without  any  bankruptcy  or  in- 
solvency of  the  Plaintiffs,  and  without  any  inability  on 
their  part  to  pay  for  the  wheat,  and  before  the  lapse  and 
expiration  of  a  reasonable  time  for  the  Plaintiffs  to  remit 

(a)  2  New  Cases,  151. 
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1839.        ^o  ^^6  Defendants  9  banker's  draft  on  Lotidorif  ^^anlaw- 

* fully  did  dispose  of  the  said  wheat  to  other  persons  tluui 

WiLMSHURST   thg  Plaintiffs,  and  to  and  for  their  own  proper  advantage 
fiowKER.      ^"^  benefit,  as  their  own  absolute  property,  freed  and 
discharged   from   all   right,  title,   and  interest  of  the 
PlaintiflFs." 

The  Defendants  plead  to  this  new  assignment  two 
pleas ;  stating  in  the  first,  that  the  Plaintiffs  did  not, 
on  receipt  of  the  invoice  and  bill  of  lading,  remit,  or 
offer,  or  tender  to  remit  to  the  Defendants  any  bankei^s 
draft  on  London^  according  to  the  contract,  but  failed 
and  neglected  so  to  do ;  whereupon  the  Defendants,  on 
their  stoppage  of  the  wheat,  revoked  and  rescinded  the 
sale  of  the  same  to  the  Plaintiffs,  and  resumed  as  tbdr 
own,  the  property  and  dominion  in  and  over  the  said 
wheat,  and  disposed  of  the  same  for  their  own  advan- 
tage :  and  in  the  other  plea  to  the  new  assignment, 
the  Defendants  state,  that  the  Plaintiffs  i-emitted  to  the 
Defendants,  instead  of  a  banker's  draft  on  LondoHj  an 
acceptance  of  their  own. 

To  which  pleas  to  the  new  assignment  the  Plaintifi 
demur. 

By  the  new  assignment,  therefore,  the  Plaintifis  have 
altogether  passed  by  the  grievances  justified  by  the  De- 
fendants in  their  plea  to  the  second  count,  that  is,  the 
stoppage  of  the  wheat  /«  transiiiiy  and  complain  only  of 
the  rescinding  of  the  contract  by  the  Defendants,  and  of 
the  resale  of  the  wheat  by  them  to  other  persons  than 
themselves  the  Plaintiffs,  forthwith  upon  their  stopping 
of  the  said  wheat,  and  before  the  lapse  and  expiration  of 
a  reasonable  time  for  the  Plaintiffs  to  make  such  remit- 
tance  according  to  the  contract.    And  upon  this  state  of 
the  record,  we  think  it  is  unnecessary  to  consider  whether 
the  pleas  to  the  new  assignment  contain  .a  legal  justifi- 
cation or  not,  or  to  determine  whether  the  Defendants, 
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and  a  yerdict  was  taken  for  the  Plaintiff,  with  leave  for        1889. 

the  Defendants  to  move  to  enter  a  nonsuit  instead.  

James 

Crawder^  for  the  Defendants,  accordingly  moved  for  •  '  ^ 
a  nonsuit,  on  the  ground  urged  at  the  trial.  As  the  De- 
fendants had  paid  100/.,  the  sum  demanded  in  the 
declaration,  the  Plaintiff  should  have  new  assigned  if 
he  went  for  any  sum  other  than  that  in  respect  of  which 
the  payments  had  been  made.  In  Hall  v.  MiddUton  (a), 
in  an  action  for  money  lent  and  on  an  account  stated, 
the  defendant  pleaded  payment,  and  the  plaintiff  proved 
a  sum  of  15/.  to  have  been  lent  in  August  1833,  and 
to  have  been  acknowledged  as  due  by  the  defendant 
in  Febnuity  1834;  and  notwithstanding  the  defendant 
preyed  a  payment  of  IBL  in  October  1833,  the  jury 
having  found  a  verdict  for  the  plaintiff,  the  Court  di- 
rected a  new  trial,  on  the  ground  that  the  under-sheriff 
should  have  directed  the  jury  to  inquire  whether  there 
was  a  second  debt  If  there  was  a  second  debt  in  the 
present  case,  the  Plaintiff  should  have  new  assigned  it 
A  rule  fUsi  having  been  granted, 

Kelly  and  James  shewed  cause* 

The  Defendants  having  pleaded  that  they  paid  the  1002. 
in  satisfaction  of  the  demand  in  the  declaration,  it  was 
unnecessary  for  the  Plaintiff  to  new  assign :  it  appeared 
by  the  particular  of  demand  that  the  Plaintiff  went  for  * 

the  balance  of  an  account ;  and  the  payments  made  by 
the  Defendants  applied  to  earlier  portions  of  the  ac- 
count, not  to  the  balance.  Freeman  v.  Crafts  {b\  there- 
fore, is  in  point  for  the  Plaintiff.  There,  in  debt  for 
work  and  labour,  &c.,  the  aggregate  of  the  sums  stated 
in  the  declaration  being  30/.,  the  defendant  pleaded 
payment  of  divers  sums  of  money,  amounting  in  the 

(a)  4  Jl.  <^  Adol  107.  (6)  4  Mees,  ^  Welsh.  4. 
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whole  to  the  amount  oF  all  the  debts  and  moneys  in  the 
declaration  mentioned.  The  defendant  proved  pay- 
ments to  the  amount  of  921. ;  but  the  plaintiff  pro?ed 
work  done,  &c.,  to  the  amount  of  1 07/. ;  and  it  was  bdd 
that  the  plaintiff  was  entitled  to  a  verdict  for  the  balance, 
and  was  not  bound  to  new  assign. 

If  there  had  been  any  doubt  as  to  the  appropriation  of 
the  payments,  the  Plaintiff  might,  upon  application  to  • 
Judge,  have  increased  the  amount  of  damages  laid  in 
the  declaration ;  Collins  v.  Aron.  (a)  Hall  ▼•  MiddU" 
ton  [b)  has  no  application  to  the  question  before  the 
Court. 


Crcnnder  and  Bayley  in  support  of  the  rule.  The 
declaration  being  general  and  the  plea  general,  if  it 
does  not  hit  the  demand  the  Plaintiff  relies  on  he  b 
bound  to  new  assign ;  1  Wms.  Sound.  299  6.,  note  6  to 
Greene  v.  Jones ;  Barnes  v.  Hunt(c)i  B&wen  v.  JenUn{i)i 
Stephen  on  Pleading,  262,  3.  Heydon  v.  Thompson  \i\ 
shews  that  since  the  new  rules  this  principle  applies  as 
well  to  actions  ex  contractu  as  ex  delicto  ;  and  Nichols 
v.  Williams  {g)y  that,  if  the  defendant  plead  payment 
to  a  part  of  the  demand,  and  non-assumpsit  to  the 
residue,  the  plaintiff,  upon  proving  the  contract,  will 
be  entitled  to  nominal  damages,  though  the  defendant 
prove  payment  of  the  whole  demand  :  therefore,  where 
the  defendant  pleads  payment  to  the  whole  declaration, 
he  is  entitled  to  be  apprised  of  his  mistake,  if  the  Plain- 
tiff goes  for  a  demand  not  embraced  by  the  plea.  lire* 
man  v.  Crajis  appears  to  be  a  hasty  decision,  and  the 
point  was  not  fully  considered,  for  the  Ck)urt  did  not 
advert  to  instances  of  new  assignment  in  actions  of 
assault,  where  there  have  been  two  assaults,  one  jostifi- 


(a)  4  New  Cases,  233. 
(c)  n  East,  ^51. 


(d)  6  Adol.  S(  EIL  911. 

(e)  1  Adol.  Sf  EIL  210. 
(g)  2  Mees.  Sf  WM.  758- 
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able  and  another  not  Such  cases  do  not  differ  in 
principle  from  actions  of  debt,  where  the  declaration  is 
general,  and  some  of  the  debts  have  been  paid.  The 
delivery  of  a  particular  makes  no  difference;  for  it 
cannot  be  adverted  to  in  the  pleadings,  —  Booth  v. 
Howard  {a)  f  —  or  enable  the  Defendant  to  establish  a 
payment ;  Ernest  v.  Brawn,  (b) 


1839. 
James 

LiNOHAM. 


TiNDAL  C.  J.  I  think  this  is  not  a  case  in  which  the 
Plaintiff  should  be  compelled  to  new  assign. 

The  object  of  a  new  assignment  is,  to  make  certain 
what  the  plea  has  rendered  uncertain:  as  where  the 
Defendant  has  mistaken  the  object  of  the  Plaintiff's 
demand,  and  has  pleaded  a  good  answer  to  something 
which  is  not  the  cause  of  action.  Take  the  common  case 
of  a  declaration  for  an  assault,  a  plea  of  son  assault 
demesne^  and  a  new  assignment  that  the  action  was 
brought  for  a  different  assault ;  or  a  justification  of  im- 
prisonment under  process,  and  a  new  assignment  of  an 
imprisonment  before  the  issuing  of  process :  or,  to  an 
action  for  a  trespass  in  the  plaintiff's  close  called  Dale^ 
a  plea  that  the  defendant  has  a  close  called  Dale^  and  a 
new  assignment  that  the  trespass  was  in  the  plaintiff's 
Dale. 

In  the  present  case  we  are  called  on  to  say  that  the 
Plaintiff  should  have  new  assigned,  after  evidence  has 
been  gone  into  which  shews  that  there  never  could  have 
been  any  doubt  between  the  parties  that  this  action  was 
brought  for  the  balance  of  an  account,  which  one  of  the 
Defendants,  when  called  upon,  admitted  to  be  due.  I 
don't  see  what  there  was  to  new  assign.  But  suppose  it 
to  be  otherwise,  and  the  declaration  and  plea  to  be  at 
large,  as  the  counsel  for  the  Defendants  have  contended, 
the  plea  is  that  the  payment  was  made  and  received  in 


(a)  5i)oto/.  438. 


(h)  3  New  Cases,  674. 
o  o  8 
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1839.        satisfaction  of  the  demand  in  the  declaration.     If  it  was 
not  received  in  satisfaction  of  that  precise  demand,  the 
plea  fails,  according  to  the  principle  established  in  Bama 
LiNOHAM.     y»  Hunt ;  so  that  either  way  the  Plaintiff  was  not  called 
upon  to  new  assign.     The  rule  must  be  discharged. 

BosANQUET  J.  I  am  of  the  same  opinion.  I  do  not 
find  any  case  in  which,  under  circumstances  like  the 
present,  a  new  assignment  has  been  held  necessary :  on 
the  contrary.  Freeman  v.  Crafts  decides  that  it  is  unne- 
cessary. 

CoLTMAN  J.  The  plea  sets  up  a  payment  in  discharge 
of  the  demand  in  the  declaration :  proof,  therefore,  of 
payment  of  what  forms  no  part  of  the  Plaintiff's  demand 
will  not  satisfy  the  plea ;  and  the  case  falls  within  the 
principle  of  Barnes  v.  Hunt^  where  the  defendant,  who 
pleaded  leave  and  licence  to  a  declaration  complaining 
of  several  trespasses,  was  held  to  have  failed  in  establish- 
ing his  plea,  when  he  proved  a  licence  in  respect  only 
of  some  of  the  trespasses. 

Erskine  J.  The  Defendants  plead  that  they  have 
paid  100/.  in  full  satisfaction  of  the  debt  demanded  in 
the  declaration;  and,  unless  they  prove  a  payment  of 
that  demand,  they  have  not  established  their  plea. 

Rule  dischai]ged. 
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EmMOTT  V.  KeaRNS.  May  25. 

^I^HE  declaration  stated  that  John  Walsh  owed  the  Plaintiff  hav. 

-*•    Plaintiff  23/.  105.  for  the  hire  of  a  cabriolet ;  and  in  ^"8  P^'^sed 

consideration  that  the  Plaintiff  would  take  by  way  of  ^^^^  ^JJ 

payment  a  bill  accepted  by  fValshy  payable  two  months  debt,  De- 

after  date,    and  would  forbear  proceeding  for  the  debt  ^'^"*^°*'  ^''^ 

^  °  attorney,  sent 

till  the  bill  was  due,  the  Defendant  promised  to  guarantee  to  Plaintiff  a 

the  payment  of  the  bill.     Averment  of  dishonour  of  the  ^^^^  accepted 

by  V  at  two 
bill,  and  of  non-payment  by  Walsh  and  the  Defendant,      months  en- 

The   Defendant  pleaded,  among  other  things,   that  closed  in  a 
there  was  no  sufficient  note  in  writing  of  his  promise,  as    ^jjf^  "^ 
required  by  the  statute  of  frauds ;  upon  which  issue  was  fendant  said, 
taken.  "r.  being 

At  the  trial  it  appeared   Walsh  owed    the    Plaintiff  j^  re^ivinc 
23/.  105.  for  the  hire  of  a  cabriolet,  and  that  the  De-  remittances, 

fendant,  who   was   Walsh's  attorney,   had   written   the  *"^  7^^  ®^' 

.     ,  .  pressingyour- 

foUowing  letter  to  the  Plaintiff,  at  a  time  when  Walsh  self  incon- 

was  about  to  go  abroad,  and   the  Plaintiff  had  been  venienced  for 
«      ,  .     J  ,  ^  money,  I  send 

pressmg  for  his  debt.  y^,^  ^^^  ^^ 

"  Red  Lion  Square^  24'th  Marchf  '88.  ceptance  at 
"  Major  Walsh  being  again  disappointed  in  receiving  ^®.  ™^^"8. 
remittances,  and  you  expressing  yourself  inconvenienced  fused  to  take 

for  money,  I  enclose  you  his  acceptance  payable  here  at  ^^^  ^^  unless 

,  ^  ,  ,   Defendant 

two  months :  you  may  put  your  name  as  drawer,  and  p^  jjjg  ^^^^ 

safely  pay  it  away.  to  it.    De- 

W.  M.  Kearns:'  ^^"d^ant  wrote 

on  the  back 
The  Plaintiff  called  on  the.  Defendant  to  say  he  would  of  the  letter, 

not  take  the  bill  unless  the  Defendant  also  put  his  name    !    J!!!  ®^^ 

the  bill  paid 

to  it,  whereupon  the  Defendant  wrote,  on  the  back  of  for  W" 

the  above  letter.  Held,  that 

Defendant 
"was   responsible,  and  that  the  consideration  for  the  guaranty  sufficiently  ap- 
peared. 

o  o  4 
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*^  I  never  put  my  name  to  bills :  respectable  pro- 
fessional men  should  not;  but  I  will  see  it  paid  for 
Major  Walsh. 

W.  M.  K'' 

The  non-payment  of  the  debt  having  been  proved, 
an  objection  was  taken  that  no  consideration  for  the  D^ 
fendant's  promise  appeared  on  the  guaranty;  and  tie 
Chief  Justice  was  requested  to  nonsuit  the  Plaintiff;  but 
he  declined  to  do  so,  and  a  verdict  was  given  for  the 
whole  amount    Whereupon 

Andrews  Seijt  now  moved  for  a  new  trial,  contending 
that  the  Plaintiff  ought  to  have  been  nonsuited  on  tbe 
ground  above  stated ;  and  also  that  the  Defendant  never 
intended  to  become  personally  responsible,  but  only  to 
see  the  debt  paid  out  of  Major  WalsKs  estate. 

TiNDAL  C.  J.  I  see  no  reason  for  a  nonsuit  or  a  new 
trial.  Under  the  circumstances  which  have  been  proved, 
I  think  the  Defendant's  indorsement  on  the  letter,  whidi 
he  had  himself  forwarded  with  the  bill  of  exchange  to  tbe 
Plaintiff,  amounts  to  this,  —  ^<  lii  consideration  of  yoor 
forbearing  to  sue  Major  Walsh  for  two  months,  I  will  pay 
the  bill  if  he  fails  to  do  so." 


BosANQUET  J.  I  think  this  is  a  clear  case  of  the  Plain- 
tiff forbearing  to  sue  at  the  instance  of  the  Defendant 


CoLTMAN  J.  and  Erskine  J.  concurred. 


Rule  refused. 
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Saunoerson  and  Others  v.  Piper  and  Others.       juay  27. 

rilHIS  action   was   brought  against  the  Defendants  in  an  action 
as  acceptors  of  a  bill  of  exchange,  which  in  figures  '^P^^  a  bill  of 

PX  en  fLT\  CP 

was  expressed  to  be  drawn  for  2452.,  in  words  for  two  drawn  in' 
hundred.  figures  for 

The  Plaintiffs  declared  on  it  as  a  bill  for  245Z. ;  and  ^*f{-'  !°^jf 

'  words  for  two 

the  Defendants  pleaded  that  they  did  not  accept.  hundred^  a 

A  verdict  was  found  for  the  Plaintiffs,  subject  to  the  ^^^ct  was 

...        taken  for 
opinion  of  the  Court  upon  a  case,  in  which  the  question  plaintiff 

was,  whether,  upon  such  of  the  evidence  given  at  the  subject  to  the 

trial  as  might  be  deemed  to  be  admissible,  the  Plaintiffs  n^^^  „^   jf 

were  entitled  to  recover  in  this  action,  either  the  sum  special  case: 

of  245/.  and  interest,  or  the  sum  of  200/.  and  interest.  ^^  ^®  ^^^ 

were  of  opi- 
If  the  Court  should  be  of  opinion  that  the  Plaintiffs  qi^q  ^^^^ 

were  entitled  to  recover  either  of  those  sums,  a  verdict  Riuntiff  was 

was  to  be  entered  accordingly.     If  the  Court  should  be  ^^          .^ 

of  opinion  that  the  Plaintiffs  were  not  entitled  to  recover  of  those  sums^ 

any  sum  from   the  Defendants,  a  nonsuit  was  to  be  *  verdict  was 

entered.     The  Court,  ailer  argument,  decided  that  the  accordingly ; 

Plaintifis  were  entitled  tojudgment  for  200/.  (a).  Where-  if  neither,  a 

nonsuit:  The 

"P^'*  Court  di. 

rected  a  ver- 

Tal/ourd  Serjt  obtained  a  rule  calling  on  the  Plain-  ^^*^'jt^^' 

tiffs  to  shew  cause  why  a  nonsuit  should  not  be  entered,  fendants  had 

or  why  the  Defendants'  costs,  including  the  costs  of  the  been  ready  to 

special  case,  should  not   be  deducted  from  the  200/.,  ^ot'tend  red- 

and  judgment  be  entered  for  the  balance,  or  why  ex-  Held,  that 

ecution  should  not  issue  for  such  balance  only ;  upon  Pl^^^^i^  ^^ 

entitled  to 
an  affidavit  that  the  Defendants  were  always  ready  to  the  costs  of 

pay  200/.     He  contended  that  this   was    not  a   case  ^®  cause, 

including  the 
special  case,  and  that  the  Court  might  amend  the  declaration. 

(a)  See  anU,  p.  425. 
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18S9*        in  which  a  Judge  at  Nisi  Prius,  or  the  G>urt,  would 

have  amended  the  record,   and  therefore  the  Plaintiff 

Saundebson   ought  to  be  nonsuited ;  but  that,  at  all  events,  the  De- 
PiPBii.        fendants,  having  successfully  resisted  the  demand  for 
245/.,  and  having  offered  to  pay  200/.,  were  at  least 
entitled  to  the  costs  of  the  special  case. 

Wilde  Serjt.  and  B.  V.  Bichards  shewed  cause.  It  is 
clear,  from  the  question  at  the  end  of  the  special  case, 
that  the  parties  consented  that  the  Court  should  amend 
the  record  if  necessary ;  otherwise  they  would  not  ha?e 
been  directed  to  give  judgment  for  200Z.  But  without 
any  consent,  this  was  a  variance  in  the  description  of  a 
written  instrument  by  which  the  Defendants  were  not 
misled,  and  therefore  expressly  the  subject  of  amend- 
ment under  the  recent  statute.  Then,  the  Defendants 
did  not  confine  their  defence  to  the  difference  between 
200/.  and  245/.,  but  contended,  in  argument,  that  the 
bill  was  void  for  uncertainty.  The  Plaintifl^,  therefore, 
had  succeeded  upon  the  merits,  and  were  entitled  to  the 
substantial  costs  in  the  cause.  The  Defendants  had 
pleaded  no  tender  before  the  day  the  bill  became  due; 
and  an  offer  aflerwards  was  too  late ;  Hume  v.  Peploe  {a), 
Poole  V.  Tumbridge.  (i) 

Talfourd.  The  Court  had  no  power  to  give  judg- 
ment for  200/.  without  first  amending  the  record;  and, 
no  application  to  amend  having  been  made  at  the  trial, 
the  Defendants  might  resist  any  amendment  except  on 
the  terms  of  receiving  their  costs.  After  having  prevailed 
in  the  argument,  it  was  hard  they  should  pay  the  costs. 

Tin  DAL  C.  J.  It  appears  to  me  that  this  question  is 
to  be  determined  upon  the  form  of  the  special  case,  and 
the  question  propounded  at  the  end,  which  embodies  the 
intention  of  the  parties. 

(a)  8  East^  16?.  (b)  2  Mees.  4-  Weltb.  «25. 
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^T^HE  declaration  stated  that  John  Walsh  owed  the  Plaintiff  hav- 

-*•    Plaintiflf  23/.  \0s.  for  the  hire  of  a  cabriolet ;  and  in  ^"8  Pressed 

consideration  that  the  Plaintiff  would  take  by  way  of  ^jg^  of  ^ 

payment  a  bill  accepted  by  fValshy  payable  two  months  debt^  De- 

after  date,    and  would  forbear  proceeding  for  the  debt  *^""*"*>  '^'  ■ 

^  °  attorney,  sent 

till  the  bill  was  due,  the  Defendant  promised  to  guarantee  to  Plaintiff  a 
the  payment  of  the  bill.  Averment  of  dishonour  of  the  ^^^  accepted 
bill,  and  of  non-payment  by  JValsh  and  the  Defendant,      nionths  en- 

The   Defendant  pleaded,  among  other  things,   that  closed  in  a 
there  was  no  sufficient  note  in  writing  of  his  promise,  as    ^/f'  *!? 
required  by  the  statute  of  frauds ;  upon  which  issue  was  fendant  said^ 
token.  '^fT.  being 

At  the  trial  it  appeared   Walsh  owed   the    Plaintiff  £„  reojWinc 
23/.  105.  for  the  hire  of  a  cabriolet,  and  that  the  De-  remittances, 

fendant,  who   was  Walsh's  attorney,   had   written   the  *°*^  7^^  ^*' 

,  .  pressingyour- 

fbllowing  letter  to  the  Plaintiff,  at  a  time  when  Walsh  self  incon- 

was  about  to  go  abroad,  and   the  Plaintiff  had  been  venienced  for 
r      1  •    J  i_^  money,  I  send 

pressmg  for  his  debt.  ^^^  j/i^  ^^ 

"  Red  Lion  Square^  2ifth  Marchf  '88.  ceptance  at 

"  Major  Walsh  being  again  disappointed  in  receiving  ^®.  ™^"'*' 

remittances,  and  you  expressing  yourself  inconvenienced  fused  to  take 

for  money,  I  enclose  you  his  acceptance  payable  here  at  ^^^  ^^  unless 

,  ^  ,  ,   Defendant 

two  months :  you  may  put  your  name  as  drawer,  and  p^  jjjg  ^^^^ 

safely  pay  it  away.  to  it.     De- 

W.  M.  Reams:'  fendant  wrote 

on  the  back 
The  Plaintiff  called  on  the.  Defendant  to  say  he  would  of  the  letter, 

not  take  the  bill  unless  the  Defendant  also  put  his  name    !    J!!,  *^^ 

1  1       T-.  r      1  1  ^^^  ^'li  P**^l 

to  It,  whereupon  the  Defendant  wrote,  on  the  back  of  for  JT." 

the  above  letter.  Held,  that 

Defendant 
waa   responsible,  and  that  the  consideration  for  the  guaranty  sufficiently  ap- 
peared. 

o  o  4 
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**  I  never  put  my  name  to  bills :  respectable  pro- 
fessional men  should  not;  but  I  will  see  it  paid  finr 
Major  Walsh. 

w.  M.  j:" 


The  non-payment  of  the  debt  having  been  proved, 
an  objection  was  taken  that  no  consideration  for  the  D^ 
fendant's  promise  appeared  on  the  guaranty;  andtbe 
Chief  Justice  was  requested  to  nonsuit  the  Plaintiff;  bot 
he  declined  to  do  so,  and  a  verdict  was  given  for  the 
whole  amount    Whereupon 

Andrews  Seijt  now  moved  for  a  new  trial,  contending 
that  the  Plaintiff  ought  to  have  been  nonsuited  on  die 
ground  above  stated ;  and  also  that  the  Defendant  ne^ 
intended  to  become  personally  responsible,  but  only  to 
see  the  debt  paid  out  of  Major  WalsKs  estate. 

TiNDAL  C.  J.  I  see  no  reason  for  a  nonsuit  or  a  new 
trial.  Under  the  circumstances  which  have  been  proved, 
I  think  the  Defendant's  indorsement  on  the  letter,  which 
he  had  himself  forwarded  with  the  bill  of  exchange  to  the 
Plaintiff,  amounts  to  this,  —  ^^  In  consideration  of  yoor 
forbearing  to  sue  Major  Walsh  for  two  months,  I  will  pay 
the  bill  if  he  fails  to  do  so.'* 

BosANQUET  J.  I  think  this  is  a  clear  case  of  the  Plain- 
tiff forbearing  to  sue  at  the  instance  of  the  Defendaot. 


CoLTMAN  J.  and  Erskine  J.  concurred. 


Rule  refused. 


2  VICTORIA. 


565 


Cheoerton  died  in  1824;  and  from  that  time  till  18S6 
bis  widow  and  the  daughter  of  Stagg  remained  in  pos- 
session of  the  premises.  Mrs.  Cheverton  died  in  18S6, 
after  which  the  Defendant  Stagg  continued  in  occu- 
pation. 

The  lessors  of  the  Plaintiff  relied  on  a  paper  executed 
in  itfoy  1838,  by  the  executrixes  and  one  of  two  executors 
of  Cheoerton^  as  follows :  — 

'*  We  the  undersigned  executrixes,  named  and  ap- 
pointed in  and  by  the  last  will  and  testament  of  John 
Cheoerton^  late  of  the  parish  of  St.  Helens^  in  the  Isle 
of  Wight  and  county  of  Southampton^  husbandman,  de- 
ceased, dated  the  15th  day  of  February  1824,  and  who 
hare  duly  proved  the  same  in  the  Registry  Court  of  the 
Bishop  of  Winchester^  and  taken  upon  ourselves  the 
execution  thereof,  do  hereby  renounce  and  disclaim, 
and  also  surrender  and  yield  up,  unto  the  church- 
wardens and  overseers  for  the  time  being  of  the  said 
parish  of  St.  Helens,  all  right,  title,  interest,  use,  trust, 
term  and  terms  of  years  whatsoever,  and  possession  of 
and  in  all  that  messuage  or  tenement  and  premises 
called  Belcrofti  situate  in  the  said  parish  of  St.  Helens, 
formerly  in  the  possession  of  the  said  John  Cheverton, 
as  tenant  thereof  to  the  said  parish  of  St.  Helens.  Wit- 
ness our  hands,  this  21st  day  oi  May  1838. 

Harriett  Wickens. 

Matthew  Wickens,  husband  of  the  above* 
F.  M.  Cheoerton:* 

This  instrument  being  unstamped,  the  counsel  for 
the  Defendant  contended  that  it  was  a  surrender,  and 
objected  to  its  being  received  in  evidence. 

The  learned  baron  thought  it  might  operate  as  a  dis*^ 
claimer,  and,  having  admitted  it  in  evidence,  directed  a 
verdict  for  the  Plaintiff,  with  leave  for  the  Defendant  to 
move  to  set  it  aside  and  enter  a  nonsuit  instead. 

The  jury  found  that  the  tenancy  from  year  to  year  in 


1839. 

Doe  dem. 
Wyatt 

V. 

Staoo. 
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18S9*        in  which  a  Judge  at  Nisi  Prius^  or  the  G>iirt,  would 

have  amended  the  record,   and  therefore  the  Plaintiff 

SAUNDER80N   Qught  to  be  nonsuited ;  but  that,  at  all  events,  the  De- 
PiPBB.        fendants,  having  successfully  resbted  the  demand  Sht 
245/.,  and  having  offered  to  pay  200/.,  were  at  least 
entitled  to  the  costs  of  the  special  case. 

Wilde  Serjt.  and  R.  V.  Richards  shewed  cause.    It  is 
clear,  from  the  question  at  the  end  of  the  special  case} 
that  the  parties  consented  that  the  Court  should  amend 
the  record  if  necessary ;  otherwise  they  would  not  have 
been  directed  to  give  judgment  for  200/.     But  without 
any  consent,  this  was  a  variance  in  the  description  of  a 
written  instrument  by  which  the  Defendants  were  not 
misled,  and  therefore  expressly  the  subject  of  amend- 
ment under  the  recent  statute.     Then,  the  Defendants 
did  not  confine  their  defence  to  the  difference  between 
200/.  and  245/.,  but  contended,  in  argument,  that  the 
bill  was  void  for  uncertainty.     The  Plaintiffs,  therefore, 
had  succeeded  upon  the  merits,  and  were  entitled  to  the 
substantial  costs  in  the  cause.      The  Defendants  had 
pleaded  no  tender  before  the  day  the  bill  became  due; 
and  an  offer  afterwards  was  too  late ;  Hume  v.  Peptoe  (a), 
Poole  V.  TuTnbridge.  (i) 

Talfourd,  The  Court  had  no  power  to  give  judg- 
ment for  200/.  without  first  amending  the  record ;  and, 
no  application  to  amend  having  been  made  at  the  trial, 
the  Defendants  might  resist  any  amendment  except  on 
the  terms  of  receiving  their  costs.  After  having  prevailed 
in  the  argument,  it  was  hard  they  should  pay  the  costs. 

Tin  DAL  C.  J.  It  appears  to  me  that  this  question  is 
to  be  determined  upon  the  form  of  the  special  case,  and 
the  question  propounded  at  the  end,  which  embodies  the 
intention  of  the  parties. 

(a)  8  East^  16?.  (6)  2  Mee^.  Sf  ITeUb.  «23. 
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no  operation.  Any  words  will  operate  as  a  surrender 
or  assignment,  if  such  be  the  intention  of  the  party ; 
Parmenter  v.  Webber  {a) ;  if  an  instrument  can  operate  as 
a  surrender  it  must  have  the  approprfate  stamp,  though 
the  word  sutrender  be  not  used ;  Williams  v.  Sawyer  {l))\ 
and,  even  if  it  would  operate  as  a  renunciation  of  title  as 
well  as  a  surrender,  it  cannot  be  used  as  a  renunciation 
unless  it  have  a  surrender  stamp ;  just  as  a  lease,  which 
contains  a  contract  for  the  sale  of  goods,  cannot  be 
produced  as  evidence  of  the  contract  unless  it  have  a 
lease  stamp.     Carder  v.  Drakeford.  (c) 
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Doe  dem. 
Wyatt 

Stagg. 


TiNDAL  C.  J.  I  am  unable  to  construe  this  instrument 
as  anything  but  a  surrender.  It  is  not  signed  by  all 
the  executors,  and  the  jury  find  that  Cheverton^s  tenancy 
from  year  to  year  was  still  existing.  The  cause  must 
go  down  again  on  payment  of  costs  by  the  Plaintiff. 

The  rest  of  the  Court  concurred. 

Rule  absolute  for  a  new  trial. 


(«)  2  B.  Moore,  656. 
(6)  8  B.^B.  70. 


(c)  3  Taunt.  38^. 


Pearson  v.  Yewens* 


May  80. 


¥N  Easter  term,  a  rule  for  discharging  the  Defendant  Defendant 

out  of  the  custody  of  the  warden  of  the  Fleets  on  having  been 

,     ,  arrested  by 

mesne  process,  at  the  suit  of  the  Plaintiff,  was  made  plaintiff  in  an 

absolute,  on  the  ground  that  the  Defendant  had  been  illegal  man- 
iUegally  arrested.  ordeil^by 

the  Court  to 
be  discharged  out  of  custody  at  his  suit.     Defendant  being  in  custody^  however^ 
in  another  action,  Plaintiff  lodged  a  fresh  detainer  against  him :  Held,  that 
Plaintiff  could  not  legally  do  this  till  he  had  served  him  with  the  rule  for  hia 
discharge. 
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The  PIainti£P  omitted  to  serve  this  rule  for  the  dis- 
charge of  the  Defendant  on  the  warden  of  the  FleeL 
But,  the  Defendant  being  still  in  custody  at  the  suit  of 
another  party, 

Gunning  now  applied  for  a  rule  nisi,  to  charge  him 
in  execution  at  the  suit  of  the  Plaintiff;  and  the  warden 
of  the  Fleet  returned  to  the  habeas  corpus  issued  far 
that  purpose,  that  the  Defendant  was  in  custody  of  the 
Plaintiff,  and  also  of  another  party,  who  had  a  judgment 
against  him  in  the  Court  of  Exchequer. 

Wilde  Seijt.,  who  shewed  cause  in  the  first  instancy 
objected  that,  till  the  Plaintiff  had  served  on  the  warden 
the  rule  for  the  discharge  of  the  Defendant  fixim  the 
illegal  arrest,  the  Defendant  must  be  taken  to  be  still 
illegally  detained  at  the  suit  of  the  Plainti£^  who  coald 
not  take  advantage  of  that  detention ;  and,  if  he  relied 
on  the  discharge  from  that  detention  in  order  to  proceed 
anew,  he  must  shew  that  the  order  for  discharge  bad 
been  obeyed. 

Gunning.  The  Defendant  being  legally  in  execution 
in  the  suit  in  the  Exchequer,  the  Plaintiff  may  now 
charge  him  in  his  own  suit.  The  Defendant  ou^t  to 
have  served  the  warden  with  the  rule  for  his  discbai]ge 
in  this  action,  the  rule  having  been  obtained  and  made 
absolute  by  him. 

TiNDAL  C.  J.  The  return  made  by  the  warden  to 
the  habeas  corpus  is  an  answer  to  this  applicatioD,  for 
we  find  that  the  Defendant  is  still  in  custody  in  this 
suit.  We  know  that  we  ordered  him  to  be  discharged; 
and  the  Plaintiff  should  have  cleared  his  ground  bjr 
serving  the  rule  for  that  discharge  before  he  proceeded 
to  charge  him  again. 

The  other  Judges  concurring,  the  rule  was 

Refused. 
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Feltham    V.    Caiitwrioht,    Matthews,    and     May  28. 

Jones. 

THRESPASS  for  breaking  and  entering  the  Plaintiff's  Plaintiff, 

house  on  the   13th   of  October  1837,   continuing  ^°„^^  f ^ ^ 
there  for  five  weeks,  stopping  up  the  chimneys  with  rent,  gave 
straw,  nailing  up  the  windows  and  doors,  &c.  Defendant, 

The  Defendants  severed  in  their  pleas.   Jones  pleaded  the  following 
not  guilty,  —  that  the  house  was  not  the  Plaintiff's,  —  undertak- 

and  leave  and  licence;  which  was  traversed.  ^^'^   .-^ 

'  consideration 

The  other  two  pleaded  not  guilty ;  —  that  the  house  of  Mr.  C.  giv- 
was  not  the  Plaintiff's; — leave  and  licence; — and  a  jus-  j."8?  ™®  *^^. 
tification  as  having  distrained  for  rent :  the  Plaintiff  tra-  trained  for 
versed  the  leave  and  licence ;  and  to  the  justification,  re-  'ent,  I  under- 
plied,  in  substance,  a  stay  longer  than  the  law  allows.  To  i,-  ^  ^  ^^^ 
that  replication  the  two  Defendants  rejoined  not  guilty,     sion  of  the 

At  the  trial  before  Lord  Denman  C.  J.,  it  appeared  P^'emises  on 
that  on  the  13th  of  October  1838,  Matthews^  as  bailiff  week  from  the 
of  Cartwright^  distrained  on  the  premises  for  rent  in  date  hereof." 
arrear,  and  put  a  man  into  possession.    While  he  was      "?.   .  *^ 
yet  on  the  premises,  strument  by 

On  the  18th,  the  Plaintiff  signed  a  paper  in  the  selling  gome 
,    ^  „      .  ^  ^  of  the  fur- 

words  followmg ;  —  niture  for  her 

**  In  consideration  of  Mr.  Cartwright  giving  me  the  own  use,  and 

household  furniture  distrained  for  rent,  I  undertake  to  *  ^pTl^t) 

give  him  the  possession  of  the  premises  on  or  before  fendant  took 

one  week  from  this  date."  possession. 

Within  the  week,  the  Plaintiff  acted  on  this  agree-  j^g  g^g^^  y^^ 

ment   by  selling   some   of  the   furniture  on   her  own  in  trespass, 

account,  and  admitting  Cartwrighfs  gardener  to  work  ^^^  iia^ne  " 

in  the  garden.  pleaded  leave 

and  licence. 
Held,  that  the  above  instrument  established  the  plea. 

VOL.  V.  P  P 
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1839.  But,  as  she  refused  to  quit  the  premises, 

On  the  25th,  Jones^  as  Cartwrighfs  attorney,  entered 

Feltham     jy^j  nailed  up  the  doors  and  windows  in  the  manner 
Cabtwright.  described  in  the  declaration* 

It  was  contended,  on  the  part  of  the  Plaintiff,  that 
the  paper  she  had  signed  was  an  agreement  for  the 
breach  of  which  she  might  be  liable  to  an  actioD; 
but  that  it  was  no  licence  for  the  Defendants  to  take 
possession  of  the  premises :  it  was  also  urged,  that, 
having  been  given  pending  a  distress,  it  was  void 
for  duress.  The  Lord  Chief  Justice  told  the  jury 
it  was  evidence  of  leave  and  licence,  and  left  it 
to  them  to  say  whether  or  not  it  was  the  voluntaiy 
act  of  the  Plain tiiF:  the  jury  finding  it  to  be  such, 
gave  a  verdict  for  the  Defendants  on  the  special 
pleas,  and  for  the  Plaintiff  on  the  issue  of  Not  Guil^. 
Whereupon, 

Platt^  on  the  grounds  urged  at  the  trial,  obtained  a 
rule  nisi  to  set  aside  the  verdict. 

Thesigevj  Oglcj  and  Lockcy  who  shewed  cause,  con- 
tended  that  the  Plaintiff  could  not  proceed  for  trespasses 
by  all,  and  other  trespasses  by  some  of  the  Defendants, 
but  must  make  her  election :  that  she  had  elected  to 
proceed  in  respect  of  the  trespasses  jointly  committed 
by  all,  which  were  committed  on  and  after  the  25th, 
when  Jones  first  entered,  and  were  covered  by  the  instru- 
ment signed  by  the  Plaintiff.  If  that  instrument  was 
not  in  itself  a  licence,  yet,  coupled  with  the  fact  that  the 
Plaintiff  had  acted  on  it  by  selling  part  of  the  iurniture 
on  her  own  account,  it  was  evidence  to  go  to  the  jury, 
that  the  Defendants  were  proceeding  under  a  licence: 
and  after  the  licence  had  been  acted  on,  the  Plaintiff 
could  not  revoke  it. 
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Channelly  in  support  of  the  rule.     Tlie  Plaintiff  was        1839. 

tenant  of  the  premises,  and  treated   as   such  by  the       

distress  made  for  rent.     But  the  instrument  of  the  18th      F^ltham 

17. 

was  no  surrender,  or  licence  to  the  Defendants  to  enter,  Cabtwbiqht^ 

but  a  mere  executory  agreement,  for  the  breach  of 

which  the  Plaintiff  was  liable  to  an  action ;  and  if  it  was 

not  a  licence,  neither  was  it  evidence  to  support  the 

plea  of  licence.     If  it  was  a  licence,  at  all  events  it  was 

revocable. 

TiNDAL  C.  J.  This  is  an  action  of  ti*espass  against 
three  Defendants.  Two  justify  together,  and  one  sepa« 
rately.  The  two  who  justify  together  plead  a  licence 
for  all  the  trespasses  complained  of,  and  a  distress  made 
for  rent ;  on  which  plea  of  the  distress  the  Plaintiff 
replies  that  the  two  Defendants  staid  a  longer  time 
than  the  law  allows ;  and  they  rejoin  not  guilty. 

The  third  Defendant  pleads  separately,  not  guilty, 
and  a  licence. 

It  was  open  to  the  Plaintiff,  at  the  trial,  to  proceed 
either  in  respect  of  the  trespasses  committed  by  the  two 
together,  or  those  committed  by  all  three  jointly :  she 
could  not  recover  in  respect  of  both  sets  of  trespasses : 
and  she  elected  to  proceed  in  respect  of  the  trespasses 
committed  by  the  three  jointly :  it  is  important,  therefore, 
to  see  what  those  trespasses  were.  On  the  13th  of  Oc- 
tober the.  distress  was  made  by  the  two ;  on  the  1 8th  the 
Plaintiff  signed  the  agreement  in  question;  and  the  third 
Defendant,  Jones,  never  came  to  the  premises  till  the 
25th. 

Then  were  the  trespasses  on  the  25th,  and  afterwards, 
sanctioned  by  the  leave  and  licence  of  the  Plaintiff? 

When  the  five  days  allowed  for  the  distress  had 
expired,  the  Plaintiff  executed  the  following  agree- 
ment :  — 

p  p  2 
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18S9. 
Pearson 

V. 

Yewbns. 


The  Plaintiff  omitted  to  serve  this  rule  for  die  dis- 
charge of  the  Defendant  on  the  warden  of  the  FleeL 
But,  the  Defendant  being  still  in  custody  at  the  suit  of 
another  party, 


Gunning  now  applied  for  a  rule  nisiy  to  charge 
in  execution  at  the  suit  of  the  Plaintiff;  and  the  warden 
of  the  I2eet  returned  to  the  habeas  corpus  issued  fcr 
that  purpose,  that  the  Defendant  was  in  custody  of  the 
Plaintiff,  and  also  of  another  party,  who  had  a  judgment 
against  him  in  the  Court  of  Exchequer* 

Wilde  Seijt.,  who  shewed  cause  in  the  first  instance^ 
objected  that,  till  the  Plaintiff  had  served  on  the  warden 
the  rule  for  the  discharge  of  the  Defendant  firom  the 
illegal  arrest,  the  Defendant  must  be  taken  to  be  sdU 
illegally  detained  at  the  suit  of  the  Plainti£^  who  could 
not  take  advantage  of  that  detention ;  and,  if  he  relied 
on  the  discharge  from  that  detention  in  order  to  proceed 
anew,  he  must  shew  that  the  order  for  discharge  had 
been  obeyed. 

Gunning.  The  Defendant  being  legally  in  execution 
in  the  suit  in  the  Exchequer,  the  Plaintiff  may  now 
charge  him  in  his  own  suit.  The  Defendant  ought  to 
have  served  the  warden  with  the  rule  for  his  dischaige 
in  this  action,  the  rule  having  been  obtained  and  made 
absolute  by  him. 

TiNDAL  C.  J.  The  return  made  by  the  warden  to 
the  habeas  corpus  is  an  answer  to  this  application,  for 
we  find  that  the  Defendant  is  still  in  custody  in  this 
suit.  We  know  that  we  ordered  him  to  be  discharged ; 
and  the  Plaintiff  should  have  cleared  his  ground  by 
serving  the  rule  for  that  discharge  before  he  proceeded 
to  charge  him  again. 

The  other  Judges  concurring,  the  rule  was 

Refused. 
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was  not  revocable,  having  been  given  for  good  consider*        1839. 
ation,  and  then  acted  on.  

FflLTHAM 

Erskine  J.  The  Plaintiff  might  proceed  either  for  Cabtwbioht. 
the  trespasses  of  the  two  Defendants  between  the  1 8th 
and  the  ^25th  of  October^  or  for  those  committed  by  all 
three  after  the  25th,  when  Jones  first  entered.  She 
elected  to  proceed  for  the  latter,  which  are  covered  by 
the  agreement  of  the  18th.  That  agreement  is  in  effect 
a  licence  to  the  defendants  to  treat  the  premises  as 
their  own,  after  the  25th. 

Rule  discharged. 


Doe  v.  Trye.  May  28. 

THHIS  was  an  action  against  the  sheriff  of  Gloucester-'  Plaintiff's  at- 
shire  for  permitting  the  escape  of  John  Hail^  taken  about  to  issue 
in  execution  under  a  ca.  sa,  for  69/.  55.,  the  costs  of  an  a  ca,  sa. 

ejectment   in   which  Anne  Jenkins  was   lessor  of  the  *8*"*®*  ^' 
jj  at  the  suit  of 

Plaintiff.  Plaintiff,  re- 

Plea,  that  the  Defendant  did  not  owe  the  money  de-  quested  of 
J  J  the  sheriff  a 

°^*°^®^-  ^     ^         particular 

At  the  trial,  it  appeared  that  Roberts^  the  Plaintiff's  sheriffs'  offi- 

attomey,  after   requesting  that  the  warrant  for  arrest  ^*  delivered 
might  be  addressed  to  Prices  a  sheriff's  officer,  whom  he  to  that  offi- 
had  employed  on  a  former  occasion,  delivered  the  war-  cer;  took  him 
rant  to  that  officer,  and  conveyed  him  in  his  carriage  to  ^      ^  ^^^ 
a  house  in  which  Hail  was  staying.     The  officer  thrust  scene  of  ac- 

his  hand  through  some  paper  which  supplied  the  place  **®°'  ^^  ,  ** 

°  '    *^  '^'^  *"  encouraged 

an  illegal 

arrest^  from  which  H,  afterwards  escaped  :  Held,  that  Plaintiff  could  not  sue 

the  sheriff*  for  such  escape,  and  that  the  officer  must  he  taken  to  he  her  special 

bailiff. 

P  P  3 
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18S9*  But,  as  she  refused  to  quit  the  premises, 

On  the  25th,  Jones^  as  Cartwrighfs  attorney,  entered 

Felthax      jmj  nailed  up  the  doors  and  windows  in  the  maDoer 
Cabtwaioht.  described  in  the  declaration. 

It  was  contended,  on  the  part  of  the  Plaintiff,  that 
the  paper  she  had  signed  was  an  agreement  for  the 
breach  of  which  she  might  be  liable  to  an  action; 
but  that  it  was  no  licence  for  the  Defendants  to  take 
possession  of  the  premises :  it  was  also  urged,  that, 
having  been  given  pending  a  distress,  it  was  void 
for  duress.  The  Lord  Chief  Justice  told  the  jury 
it  was  evidence  of  leave  and  licence,  and  left  it 
to  them  to  say  whether  or  not  it  was  the  voluntaiy 
act  of  the  Plaintiff:  the  jury  finding  it  to  be  such, 
gave  a  verdict  for  the  Defendants  on  the  special 
pleas,  and  for  the  Plaintiff  on  the  issue  of  Not  Goilt]^. 
Whereupon, 

Flatty  on  the  grounds  urged  at  the  trial,  obtained  a 
rule  nisi  to  set  aside  the  verdict. 

Thesiger^  Ogle^  and  Locke,  who  shewed  cause,  cod- 
tended  that  the  Plaintiff  could  not  proceed  for  trespasses 
by  all,  and  other  trespasses  by  some  of  the  Defendants, 
but  must  make  her  election :  that  she  had  elected  to 
proceed  in  respect  of  the  trespasses  jointly  committed 
by  all,  which  were  committed  on  and  after  the  25th, 
when  Jones  first  entered,  and  were  covered  by  the  instni- 
ment  signed  by  the  Plaintiff.  If  that  instrument  was 
not  in  itself  a  licence,  yet,  coupled  with  the  fact  that  the 
Plaintiff  had  acted  on  it  by  selling  part  of  the  fiimiture 
on  her  own  account,  it  was  evidence  to  go  to  the  jury, 
that  the  Defendants  were  proceeding  under  a  licence: 
and  after  the  licence  had  been  acted  on,  the  Plaintiff 
could  not  revoke  it. 
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Wilde  and  Ludlow  Serjts.  and  Gray^  who  shewed        18S9. 

cause,  relied  on  Ford  v,  Leche  (a),  where  the  plaintifiTs        

having  addressed  a  letter  to  the  under-sheriff,  requesting  ^" 
him  to  grant  a  warrant  for  arrest  on  mesne  process  to  Tbye. 
Mr.  Bafeman,  was  held  sufficient  evidence  that  Bateman 
was  employed  by  the  plaintiff  as  a  special  bailiff.  That, 
was  not  so  strong  as  the  present  case,  where  the  Plain- 
tiff's attorney  accompanied  the  officer  he  had  named, 
and  instructed  him  what  course  to  pursue ;  circumstances 
which,  in  Porter  v.  Viner  {Jb)  and  Pallister  v.  Pallister  (c), 
were  held  to  amount  to  the  appointment  of  a  special 
bailiff.  De  Moranda  v.  Dunkin  (d)  and  Foster  v.  Blake^ 
lock  {e\  establish  the  same  principle. 

Then,  as  the  arrest  was  illegal, — Semayn^s  Case  (g),  — 
the.  sheriff  had  no  right  to  detain  the  party,  and  there 
could  be  no  escape. 

22.  V.  Bichardsj  in  support  of  the  rule.  It  is  the 
general  practice  of  attorneys,  on  issuing  writs,  to  name 
the  officer  they  prefer,  without  being  held  thereby 
to  have  appointed  a  special  bailiff.  In  Ford  v.  Leche 
there  was  not,  as  here,  a  mere  oral  nomination,  but  a 
letter  addressed  to  the  under-sheriff,  containing  an  inti- 
mation that  the  plaintiff  would  also  write  to  the  officer 
appointed  before  he  proceeded  in  the  business.  Balson 
V*  Meggat  more  nearly  resembles  the  present  case. 

TiNDAL  C.  J.  I  think  this  case  may  be  determined 
on  a  very  safe  ground,  by  holding  that  the  illegal  arrest 
was  the  act,  not  of  the  sheriff,  but  of  MobertSj  the 
Plaintiff's  attorney,  directing  the  officer,  and  therefore 
making  him  a  special  bailiff.  The  case  would  have 
nearly  resembled  Ford  v.  Leche^  even  if  it  had  rested  on 

(fl)  6  AdoU  &i  EIL  699.  {d)  4  T.  i2. 119. 

(6)   1  ChitU  Rep.  61 3.  note.  {e)  5  B.  &;  C.  328. 

(c)  Id.  614.  note.  {g)  5  Rep,  91. 

P  P  4 
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1839.  **  In  consideration  of  Mr.  Cartwright  giving  me  the 

household  furniture  distrained  for  rent,  I  undertake  to 

Feltham      gjyg  Yi\ui  possession  of  the  premises,  on  or  before  oae 
Cartwright.  week  from  this  date." 

This  agreement  was  acted  on,  for  the  Plaintiff  sold 
some  of  the  furniture  on  her  own  account,  and  knew 
that  a  person  sent  by  her  landlord  was  working  in  the 
garden. 

Under  these  circumstances,  did  the  instrument  operate  ', 
as  a  licence,  and  was  it  ever  revoked  ?     I  think  it  could  ' 
not  be  revoked  after  it  had  been  acted  on :  but  if  there 
had  been  a  revocation,  that  should  have  been  alleged  on  . 
the  record. 

Lord  Denman  presented  it  to  the  jury  as  evidence  of 

a  licence,  leaving  them  to  say,  whether  or  not  it  was 

given  voluntarily,  which  the  jury  found  to  be  the  case. 

I  think  the  view  taken  of  the  instrument  was  correct, 

and  that  the  question  of  fact  was  properly  left  to  the 

jury- 

Vaughan  J.  The  Plaintiff  only  proceeds  for  the 
joint  trespasses  committed  after  the  25th  of  Oddtr^ 
and  as  to  them,  the  instrument  signed  by  the  Plaintiff 
was  properly  held  by  Lord  Denman  to  be  evidence  of  a 
licence.  That  licence,  having  been  acted  on,  was  not 
revocable,  and  there  is  therefore  no  ground  for  im- 
pugning the  verdict 

CoLTMAN  J;  I  am  of  the  same  opinion.     The  Plain- 
tiff not  having  abandoned  her  charge  against  Jones^  is 
confined  to  the  trespasses  which  took  place  on  and  after 
the  25th  of  October;  and   then    arises    the    question 
whether  the  Defendants  have  established  the  plea  of 
licence.     Now  it  appears  to  me  that  the  instrument  of 
the    18th   of   October   would   not  convey  an    interest, 
and  therefore  must  be  considered  as  a  licence;  and  it 
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Dutchman  v.  Tooth.  May  si. 

T^O  assumpsit  on  a  promise  by  the  Defendant,  (in  con-  "  I  hereby 

sideration   that   the  PlaintiflF  at   the  Defendant's  f^^^  yo« 

the  paymeiit 
request,  had  paid  the  Defendant  25. 6d.,)  to  guarantee  the  ^f  ^e  pro- 
Plaintiff  that  he  should  be  paid  for  goods,  before  the  ceeds  of  the 
promise,  consigned  by  him  to  the  Defendant's  brother,  ?      J^ 
John  Toothj  at  Sydney^  and  also  for  goods  that  might  signed  to  my 

thereafter  be  consigned  to  him,  brother,  and 

slso  any 

The  Defendant  pleaded,  that    the  promise  in   the  future  ship- 
declaration  mentioned  was  a  special  promise  on  the  part  mento  you 

of  the  Defendant,  to  answer  for  the  debt  and  default  of  ^^y.^**^^*  ^ 

consideration 

Tooth  in  the  declaration  mentioned ;  and  that  no  agree-  of  2«.  6d. 

ment  in  respect  of  or  relating  to  the  promise  or  cause  P*^^  ^^'' 

of  action,  nor  any  memorandum  or  note  thereof,  wherein  g^ient  me- 

the  consideration  for  the  said  special  promise  was  stated  morandum, 

or  shewn,  was  in  writing  and  signed  by  the  Defendant,  ri^j^JL   £ 

or   by  any   other   person   by  him   thereunto  lawfully  Frauds,  to 

authorised,  according  to  the  form  of  the  statute  in  such  ™^®  *^^  ^^ 

scriber  liable 

case  made  and  provided :  but  that  the  said  promise  in  ^  ^^  vendor 

the  declaration   mentioned  was  contained  in  a  certain  notmthstand- 

memorandum  in  writing,  signed  by  the  Defendant,  and  i°«i*^dnot 

o'      o  .^  ^  expressly  dis. 

which  was  as  follows  ;  —  close  by  whom 

**  I  hereby  guarantee  to  you  the  payment  of  the  pro-  ^^  2*-  6d. 
ceeds  of  the  goods  you  have  consigned  to  my  brother, 
John  Tooth  of  Sydney^  in  your  ship  the  John  Woodally 
Captain  Henderson  ;  and  also  any  future  shipments  you 
may  make  to  him,  in  consideration  of  the  sum  of  2s.  6d. 
paid  me,  which  I  hereby  acknowledge  to  have  received;'* 
and  that,  the  Defendant  was  ready  to  verify. 
Demurrer  and  joinder. 
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18 39.        of  a  broken  pane  of  glass  in  the  window;   reached  a 

key  with  which  he  opened  the  outer  door,  and  then 

^^^  effected  the  capture  of  HaiL     Before  putting  his  hand 

Tbtb.       through,  the   officer  expressed  his  doubts  to  BAaU 

about  the  legality  of  the  proceeding ;  but  Soberfs  said 

it  was  not  illegal,  and  told  him  that  he  would  rule  the 

sheriff  if  the  arrest  were  not  made. 

Hail  afterwards  made  his  escape  from  the  officer,  and 
Mrs.  Jennings  commenced  this  action. 

For  the  Defendant  it  was  contended  that,  under  these 
circumstances,  the  arrest  had  been  made  by  a  special 
bailiff  chosen  and  directed  by  the  Plaintiff's  attoney, 
and  not  by  an  officer  for  whom  the  sheriff  was  respons- 
ible :  that  this  action,  therefore,  did  not  lie  against  the 
sheriff,  and  the  less  so,  as  the  arrest  was  illegal,  and  the 
sheriff  would  not  have  been  authorised  to  detain  the 
party. 

The  learned  Judge,  who  tried  the  cause,  concurring 
in  that  view  of  the  case,  and  a  verdict  having  been  foimd 
for  the  Defendant, 

R.  V.  Richards  moved  to  set  it  aside,  contending  that 
the   circumstance    of   the   Plaintiff's   attorney   having 
named  one  of  several  sheriff's  officers,  did  not  constitute 
him  a  special  bailiff;  and  as  to  the  alleged  illegality  of 
the  arrest,  though  the  party  arrested  might  take  ad- 
vantage of  it,the  sheriff  could  not  avail  himself  of  bis  own 
wrong,  and,  in  answer  to  a  charge  of  escape,  say  that  he 
had  acted  illegally  in  making  the  arrest.     In  Balsom  v. 
Meggat  (a),  Coleridge  J.  held  that  a  mere  request  to  a 
sheriff  to  deliver  his  warrant  to  a  particular  person,  did 
not  constitute  such  person  the  Plaintiff's  special  bailifil 

A  rule  nisi  having  been  granted, 

(a)  ^Dowl.5S7. 
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ruptcy,  the  Defendant  was  indebted  to  the  Plamtiffs  as        1 839. 
assignees,  in  10,000/.,  for  money  found  to  be  due  from        — — 
the  Defendant  to   the  Plaintiffs   as   assignees,  on  an       Abbott 
account  then  stated  between   the  Defendant  and  the        Hioks. 
Plaintiffs  as  assignees ;  and  in  1000/.  for  interest  for  the 
forbearance  by  the  Plaintiffs  as  assignees  to  the  Defend- 
ant, of  money  due  and  owing  from  the  Defendant  to  the 
Plaintifis  as  assignees. 

Promise  to  pay  and  breach  as  usual. 

Flea  to  the  first  six  counts  of  the  declaration, — That 
before  J.  P.  Hicks  and  C  E.  Hicksj  or  either  of  them, 
became  bankrupt,  to  wit,  on  the  1st  of  January  1821, 
the  said  «/.  P.  Hicks  and  C  E,  Hicks^  and  the  Defend- 
ant, used,  exercised,  and  carried  on  together,  and  in 
copartnership,  the  trade  and  business  of  cloth  manu- 
fiu^turers,  and  were  and  continued  to  be  such  copartners 
in  the  said  trade  and  business  continually  until  and 
upon,  to  wit,  the  1st  of  January  1828,  when  the  said 
copartnership  was  duly  ended,  dissolved,  and  ceased. 
That  during  such  copartnership  they  became,  and  at 
and  upon  the  determination  of  the  said  copartnership, 
to  wit,  on,  &c.,  were  duly  indebted  &  such  copartners 
to  one  Henry  Hicks  in  the  sum  of  51,891/.  125.  for  a 
true  and  just  debt  upon  an  account  stated  between  the 
said  Henry  Hicksy  and  J.  P.  Hicks^  and  C  E.  Hicks  and 
the  Defendant.  And  the  Defendant  during  the  co- 
partnership became,  and  at  and  upon  the  termination 
thereof,  to  wit,  on,  &c.,  as  such  partner,  was  indebted 
to^  and  upon  a  settlement  of  the  accounts  of  the  co- 
partnership, and  upon  payment  of  the  debts  and  liabili- 
ties of  the  copartnership,  including  therein  the  said  debt 
so  due  to  H.  HickSf  would  have  been  liable  to  pay  to 
the  copartnership  the  sum  of  6817/.  95.  Sd.  And  there- 
upon, afterwards  and  before  the  bankruptcy  of  J,  P. 
Hicks  and  C  E.  Hicksj  or  either  of  them,  to  wit,  on  the 
6th   o(  FebnuiTy  1830, — the  said  debt  and  sum  of 
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18S9.        Robertas  request  to  have  a  particular  officer,  delivering 

-—        the  warrant  to  him,  and  conveying  him  in  his  carriage 

^®®  to  the  house  where  the  arrest  was  to  take  place ;  but 

Tbye.        when  he  assures  the  officer,  who  was  in  doubt,  that  his 

proceeding  was  correct,  and  that  the  sheriff  would  be 

ruled  if  the  arrest  were  not  effected,  that  must  be  taken 

to  be  his  own  act;   and  the  Plaintiff  cannot  sue  the 

sheriff  for  the  escape  of  the  party  from  a  custody  illegal 

in  itself,  and  rendered  illegal  by  the  conduct  of  her  own 

attorney. 

Vaughak  J.  I  am  of  the  same  opinion.  A  mere 
request  to  the  sheriff  to  appoint  one  out  of  many 
bailiffs,  would  not  make  him  the  special  bailiff  of  the 
party.  But  there  is  a  great  deal  more  here :  the  attorney 
delivers  the  warrant  to  the  officer,  conveys  him  in  hb 
carriage,  and  controls  his  discretion  in  the  discharge  of 
his  duty.  That  takes  him  out  of  the  hands  of  the 
sheriff,  and  makes  him  the  agent  of  the  Plaintiffi 

CoLTMAN  J.     I  think  the  officer  must  be  taken  as  the 
special  bailiff  of  the  Plaintiff,  in  consequence  of  the 
attorney  having  delivered  the  warrant  to  him ;  having 
conveyed  him  in  his  carriage  to  the  scene  of  action ; 
and   having   controlled   his   conduct    in   effecting   the 
arrest.     It  would  be  hard  if  the  Plaintiff  should  make 
the  sheriff  responsible  for  an  illegal  arrest  which  was 
the  act  of  her  own  attorney. 

Erskine  J.  concurring,  the  rule  was 

Discharged. 
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and  liable  to  pay  to  H.  Hicks  the  said  debt  and  sum  of 
4<7,000/.9  and  that  they  had  not  in  anywise  saved  harm- 
less and  indemnified  the  Defendant  against  the  payment 
thereof.  That  in  and  by  the  said  agreement  the  De- 
fendant gave  credit  to  J.  P.  Hicks  and  C.  E.  Hicksj  in  a 
large  sum  of  money,  to  wit,  the  sum  of  51,891/.  125., 
and  that  the  Defendant  had  not  when  the  said  credit 
was  so  given,  notice  of  any  acts  of  bankruptcy  com- 
mitted by  them,  nor  of  any  act  of  bankruptcy  com- 
mitted by  either  of  them.  That  by  means  of  the 
premises  in  this  plea  mentioned,  the  Defendant,  before 
and  at  the  time  of  the  bankruptcy  of  J.  P.  Hicks  and 
C.  £•  Hicks  and  each  of  them,  and  from  thence  hitherto 
until  and  at  the  time  of  the  commencement  of  this  suit, 
had  a  demand  upon  them  to  a  certain  large  amount 
and  sum,  to  wit,  the  sum  of  47,000/. ;  which  last  men- 
tioned sum  was  due  and  owing  from  them  to  the  De- 
fendant, and  exceeded  the  damages  sustained  by  the 
PlaintifiTs  as  assignees,  by  reason  of  the  non-pdrformance 
by  the  Defendant  of  the  said  several  promises  in  the 
first  six  counts  of  the  declaration  mentioned ;  and  out  of 
which  sum  of  money  so  due  and  owing  to  the  Defend- 
ant he  was  ready  and  willing,  and  thereby  offered,  to 
set  off  and  allow  to  the  Plaintiffs  the  full  amount  of  the 
said  damages,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided :  and  that,  the  Defendant 
was  ready  to  verify. 

Demurrer,  —  for  that  the  Defendant  had  not  in  or  by 
his  said  plea  stated,  nor  did  it  appear  therein,  —  al- 
though the  same  professed  to  be  and  was  pleaded  by 
way  of  set-off  or  mutual  credit,  —  that  any  mutual  debt 
or  credit  within  the  true  intent  and  meaning  of  the  sta- 
tutes in  force  concerning  bankrupts,  before  or  at  the 
time  of  the  bankruptcy  of  J.  P.  Hicks  and  C  E.  Hicksy 
subsisted  between  the  Defendant  and  them :  nor  did  it 
appear  in  or  by  the  plea  that  the  bankrupts  before  or  at 
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Gumey  appeared  for  the  Plainti£^  but  the  Coart 
called  on 

Barstaw,  who  was  for  the  Defendant,  to  support  the 
plea.  He  objected  to  the  guaranty  that  it  ought  to 
shew  a  consideration  moving  from  the  Plainti£P,  and  it 
did  not  appear  on  this  instrument  who  paid  the  De^ 
fendant  the  25.  Sd. 


TiNDAL  C.  J.  The  fair  intendment  of  the  whole  is, 
that  it  was  paid  by  the  Plaintiff  to  the  Defendant  Why 
should  any  body  go  out  of  his  way  to  pay  for  the 
Plaintiff? 

Judgment  for  FlaintiE 


May  31.     Abbott  and  Others,  Assignees  of  J.  P.  Hicks 
and  C.  E.  Hicks,  Bankrupts,  v.  H.  P.  Hicks. 

Upon  a  dis-  HPHE  declaration  stated  that  the  Defendant,  before 
solutioii  of  J  p  j^^^j^^  ^j  f,  ^  jj^^j^^  became  bankrupts,  to 

partnership^  ^^ 

Defendant  wit,  on  the  2nd  oi  March  1835,  was  indebted  to  them  in 

agreed  to  pay  loOZ.  for  the  price  and  value  of  goods  before  then  sold 
GSlllQs.Sd,  ^"^  delivered  by  them  to  the  defendant;  in  6000^  lor 
as  bis  share  money  lent  by  them  to  the  Defendant;  in  a  like  sum  for 
Uti  f  A  rooney  paid  by  them  for  the  use  of  the  Defendant;  in  a 
firm,  they        like  sum  for  money  received  by  the  Defendant  to  their 

taking  the        use ;  in  2000/.  for  interest  for  the  forbearance  of  money 

effects  and 

assets  andun-  ^"^  ^^^^  ^^^   Defendant  to  them;  and  in  6000/.  for 

dertaking  to     money  found  to  be  due   from  the  Defendant  to  them, 

?^^Qnt  f  \a     on  an  account  stated  between  them.    That  after  the  bank- 

due  from  the 

firm,  to  H,  After  the  dissolution,  they  became  bankrupts,  and  never  paid  H. : 
Held,  that  in  an  action  by  their  assignees  for  the  681?/.  9«.  Sd.,  the  Defendant 
could  not  set  off*  their  undertaking  to  pay  the  51,891/-  12«.  to  ff. 
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other,  notwithstanding  any  secret  act  of  bankruptcy 
before  committed.  As  the  Defendant  does  not  appear 
to  have  paid  the  6817/*  which  was  his  share  of  the  debts 
of  the  firm,  it  may  be  questioned,  whether  the  bankrupts 
undertaking  to  exonerate  him  ever  came  into  operation : 
and  although,  it  is  true,  a  mutual  credit  may  in  some 
cases  arise  without  the  knowledge  or  intention  of  the  par- 
ties, —  Ex  parte  Hale  (a),  Hankey  v.  Smith  (J),  —  the 
liability  from  which  the  Defendant  claims  to  be  exone- 
rated could  never  end  in  a  debt  from  the  bankrupts  to 
him,  and  therefore  cannot  form  the  subject  of  a  set-off; 
Mo^  V.  Sims  {c\  Gibson  v.  BelL  (d)  It  is  the  Defendant's 
own  liability,  and  if  he  had  been  called  on  to  discharge 
the  claim,  he  might  have  sued  the  bankrupts  in  an  ac- 
tion for  unliquidated  damages,  on  their  agreement  to  ex- 
onerate him ;  but  his  being  called  on  at  all,  the  amount 
for  which  he  might  be  called  on,  and  the  amount  which 
he  might  be  entitled  to  recover  of  the  bankrupts,  being 
altogether  contingent,  could  not  form  the  subject  of 
calculation  or  of  proof  under  the  bankrupt's  commission ; 
Green  v.  Bicknell  (e) ;  and  if  the  Defendant's  claim  on 
the  bankrupts  be  not  sufficiently  certain  to  form  the 
subject  of  proof  under  their  commission,  neither  can 
their  responsibility  to  him  constitute  a  debt,  credit,  or 
demand,  which  he  can  make  the  subject  of  a  set-ofi^  On 
the  same  principle,  it  has  been  held,  that  a  liability  on  a 
guaranty  cannot  form  the  subject  of  a  set-off,  as  it  gives 
only  a  contingent  claim  for  unliquidated  damages,  the 
amount  of  which  cannot  be  reduced  to  calculation; 
Morley  v.  Inglis.  (g)  And  the  Defendant's  liability  was, 
in  effect,  a  guaranty  ibr  the  bankrupts. 


1839. 
Abbott 

HlOKS. 


Bramwelly  in  support  of  the  plea. 


(a)  3  Fes.  304. 
T.R.  50 
B.^Adol.52\ 


(6)  3  T.  R.  507.  note. 


(d)  1  New  Cases,  743. 
e)  3  Nev.  S^  Per.  634. 
g)  4i  New  Cases,  58. 
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1839. 

Abbott 
Hicks. 


51,8912.  I2s.  remaining  due  and  unpaid  to  H.  Hicisy 
and  the  Defendant  being  indebted  to,  and  upon  sodi 
settlement  and  payment  of  the  debts  and  liabilities  of 
the  copartnership  liable  to  pay  to  the  said  copartner- 
ship the  said  sum  of  6817/.  9^.  Sd.,  — it  was  agreed  by 
and  between  J.  P.  Hicksy  C.  E,  Hicks,  and  the  Defend- 
ant, that  they  the  said  J.  P.  Hicks  and  C.  E.  Hicks  should 
have  and  take  to  and  for  their  own  use  and  benefit  die 
assets  and  effects  of  the  copartnership,  and  should  pay 
the  said  debt  and  sum  of  51,891/.  12^.  to  H.  Hicks;  and 
that  the  Defendant  should  pay  the  said  sumof  6817/.9Si8({i 
to  them.     And  afterwards,  to  wit,  on,  &C.,  and  before 
the  bankruptcy  of  them  or  either  of  them,  in  consider- 
ation that  the  Defendant  at  the  special  instance  and  re- 
quest of  (7.  P.  Hicks  and  C  E,  Hicks^  had  then  under- 
taken and  faithfully  promised  to  pay  them  the  said  sum 
of  6817/.  95.  86^.,  and  would  suffer  and  permit  them  to 
have  and  take  to  and  for  their  own  use  and  benefit  the 
assets  and  effects  of  the  copartnership,  they  undertook 
and  then  faithfully  promised  the  Defendant  to  pay  the 
debt  and  sum  of  51,891/.  125.  to  H.  Hicks,  and  save 
harmless  and  indemnify  the  Defendant  against  the  pay- 
ment  thereof.     That  although  the  Defendant  did  per- 
mit and  suffer  J.  P.  Hicks  and  C  E.  Hicks  to  have  and 
take,  and  though  they  did  have  and  take  to  and  for  their 
own  use  and  benefit,  the  assets  and  effects  of  the  co- 
partnership; and  although  they  were  afterwards  and  be- 
fore they  or  either  of  them  became  bankrupts,  to  wit,  on, 
&c.,  requested  by  //.  Hicks  to  pay  him  the  said  debt  and 
sum  of  51,891/.  125.,  yet  they  neglected  and  refused  so 
to  do,  and  then  paid  but  a  small  part,  to  wit,  4891/.  l^ 
and  the  residue,  to  wit,  47,000/.  still  remained  due  and 
owing  to  H  Hicks.     That  the  Defendant  had  always 
from  the  time  of  the  termination  of  the  copartnership 
been,  and  through  the  neglect  and  refusal  of  J.  P.  Hicks 
and  C.  E.  Hicks,  remained  and  still   was  indebted  to 


(a)  ^B.S^C.  558.  (h)  Mont.  ^  Bligh,  229. 

(6)  6  Bingh.  306.  (i)  1  ilfon^  S^  Ayr.  146. 

(c)  22)eoc.  4-  af/<.  156.  (fe)  Jrf.  541. 

(d)  2  iiow,  175.  (0  Mont.  S^  M'Arth.  426. 

(e)  Id.  177.  (w)  Ifoft.  N.  P.  C.  21 1. 
0^)  17  Vea.  334. 
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indemnify  the  two  from  the  payment  of  the  same,  and  18S9. 
from  all  actions  and  costs  by  reason  of  the  nonpayment  — — 
of  the  same,  and  aflerwards  became  bankrupt ;  a  com-  Abbott 
mission  issued  against  him,  under  which,  he  obtained  his  Hiokb. 
certificate ;  and  afterwards  the  holder  of  a  bill  accepted  by 
the  three  partners,  and  due  before  the  dissolution  of  the 
partnership,  sued  the  two,  and  they  were  obliged  to  pay 
the  bill;  it  was  held,  that  by  stat  49  Geo,  3.  c.  121.  s.  8., 
the  certificate  might  be  pleaded  in  discharge  of  an 
action  brought  by  the  two  against  the  third  upon  his 
covenant.  Moody  v.  King  (a)  and  AJlalo  v.  FouT" 
drinier  (i),  confirm  that  principle.  But  a  claim  which  is 
barred  by  the  certificate,  may  be  proved  under  the 
commission ;  and  if  so,  become  the  subject  of  set-off. 
{TindalC.3*  Could  he  prove  without  paying?  £r- 
skine  J.  The  judges  in  Wood  v.  Dodgson  relied  on 
sect.  8.  of  49  Geo.  S.c.  121 ;  which  allows  the  surety  to 
prove  the  debt,  if  he  shall  have  paid  it]  Ex  parte  Graze^ 
brook  (c)  shews  that  in  order  to  establish  a  set-off,  it  is 
not  absolutely  necessary  the  debt  should  be  paid.  If  the 
Defendant  should  pay  Henry  Hicks  now,  he  might  plead 
it  puis  darrein  continuance;  for  a  solvent  partner,  who  pays 
the  debts  of  a  firm  even  after  a  bankruptcy,  may  prove  . 
them ;  Ex  parte  Taylor  (rf),  Ex  parte  Ogilvy{e\  Ex  parte 
Zjobbon{g);  and  the  certificate  would  be  a  bar.  Or  if,  as  it 
has  been  suggested  on  the  part  of  the  Plaintiffs,  the  De- 
fendant's liability  constitutes  a  guaranty,  it  would  still  be 
a  provable  demand  as  a  contingent  debt,  under  sect  56.; 
Ex  parte  Myers  (h) ;  [Erskine  J.  That  was  explained  in 
Ex  parte  Marshall  (i) :]  Ur  parte  Simpson  (k) ;  Ex  parte 
Leads  (I) ;  Gaskill  v.  Lindsay,  (m)    It  was  not  a  guaranty, 
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The  plea  states  that  the  Defendant  and  the  bankrupts  1839. 
dissolved  partnership  in  1828,  at  which  time  the  firm 
owed  one  Henry  Hicks  51,891/.  125.,  and  if  the  accounts 
of  the  firm  had  all  been  wound  up,  the  Defendant  would  Hicks. 
have  been  liable  to  pay  the  firm  6817/.  95.  Sd.\  that  there- 
upon it  was  agreed  that  the  bankrupts  should  take  for 
their  own  use  the  assets  and  effects  of  the  firm,  and  should 
pay  H.  Hicks  the  51,891/.  125.,  and  that  the  Defendant 
should  pay  them  the  6817/.  95.  8e/. :  that  the  Defendant 
permitted  them  to  take  the  assets  and  effects,  and  pro- 
mised to  pay  them  6817/*  95.  8(/.,  and  that  they  in  con- 
sideration thereof,  undertook  to  pay  the  51,891/.  125., 
and  to  indemnify  him  from  the  same.  That  they  took 
the  assets  and  effects,  but  paid  H,  Hicks  only  4891/.  125. : 
and  that  47,000/.  still  remained  due  to  //.  Hicks^  which 
the  Defendant  continued  liable  to  pay : 

And  then  he  sets  forth  how  he  considers  this  a  mu- 
tual credit  debt  or  demand : 

First,  he  says  that  by  the  agreement  he  gave  credit 
to  the  bankrupts  to  the  amount  of  51,891/.  125. 

—  I  cannot  see  how  that  follows  from  the  terms  of 
the  agreement ;  — 

Then  he  goes  on,  that  by  means  of  the  premises  he 
had  a  demand  on  the  bankrupts  to  the  amount  of 
47,000/. ; 

—  I  do  not  see  how  this  is  made  out  as  a  deduction 
irom  the  previous  statement :  he  had  no  demand  against 
them  unless  he  had  paid  the  debt ;  — • 

Then  he  proceeds,  —  that  out  of  the  sum  so  due  and 
owing  bom  the  bankrupts  to  him  he  is  willing  to  set 
off  the  sum  claimed  by  the  Plaintiffs : 

—  But  till  he  had  paid  Henry  Hicks^  there  could  be 
no  sum  due  and  owing  to  him  from  the  bankrupts  in 
respect  of  the  51,891/.  125. 

It  must  be  allowed  there  is  an  apparent,  perhaps  a  real 
hardship  on  the  Defendant ;  because,  if  he  advances  the 
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The  payment  of  the  68 1 7/.  9s.  Sd.  by  the  Defendant 
was  not  a  condition  precedent  to  the  bankrupts*  liability  on 
their  agreement,  because  no  time  was  fixed  for  the  pay- 
ment ;  I  Wms.  Sawid.  320  a.  note ;  and  because  the  en- 
gagement did  not  apply  to  the  whole  of  the  consideratioQ 
on  both  sides ;  Boon  v.  Eyre  (a),  Richie  v.  AMnsott.[b) 

And  the  bankrupts'  agreement  with  the  Defendantmay 
properly  be  the  subject  of  a  set-off.  For  it  is  not  in  the  na- 
ture of  a  guaranty,  where  the  liability  is  contingent,  and 
can  arise  only  in  the  second  instance  upon  the  failure  of  a 
principal  debtor;  but  the  bankrupts  have  undertaken  ab- 
solutely to  pay  the  whole  sum  due  to  Henry  Hich;  and 
the  Defendant  stands  rather  in  the  position  of  an  accom- 
modation acceptor  of  a  bill  of  exchange.  I  f  the  defendant 
had  paid  Henry  Hicks  the  51,891/.,  he  might  have  sued 
the  bankrupts  for  so  much  money  paid  to  their  use 
Moiley  V.  Inglis  was  a  case  on  the  statute  of  set-o£^  which 
provides  only  for  the  setting  off  of  one  debt  against  an* 
other;  but  the  language  of  the  bankrupt  act  compreheiMb 
any  claim  or  demand  as  well  as  any  debt ;  Gibson  v.  Bdl; 
and  this  is  at  all  events  a  claim  or  demand  which  the 
Defendant  has  against  the  bankrupts:  [Tindo/ C.J. 
You  say  at  the  end  of  the  plea,  that  the  Defendant  has  a 
demand  on  the  bankrupts  for  47,000/.,  and  that  that 
sum  is  due  and  owing  from  them  to  the  Defendant  Hov 
can  that  be  ?  Erskine  J.  If  you  have  not  paid  it,  how 
can  it  be  due  from  the  bankrupts  ?]  The  certificate  of 
the  bankrupts  would  be  a  bar  to  any  claim  the  De- 
fendant might  make  on  the  contract  stated  in  the  plea; 
as  appears  by  Wood  v.  Dodgson  {c) ;  where,  upon  a  disso- 
lution of  partnership  between  thre^  partners,  two  of  the 
three  assigned  to  the  third,  all  their  shares  in  the  part- 
nership debts  and  effects,  and  the  third  covenanted  to 
pay  all  debts  then  due  from  the  partnership,   and  to 


(a)  1  H.  Bl.  273.  note. 
(6)  \0Ea8t,^95. 


(c)  ZM.d^S.\9B. 


k 


t 


e)  2  Deac.  ^  ChiU.  156.  (k)  Id.  541. 

(d)  2  Roge,  175.  (0  Mont.  Sf  M'Arth.  4A6. 

(e)  Id.  177.  (w)  HoU.  N.  P.  C.  21 1. 
0^)  17  Ves.  334. 
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indemnify  the  two  from  the  payment  of  the  same,  and  18S9. 
from  all  actions  and  costs  by  reason  of  the  nonpayment  — — 
of  the  same,  and  aflerwards  became  bankrupt ;  a  com-  Abbott 
mission  issued  against  him,  under  which,  he  obtained  his  Hickb. 
certificate ;  and  aflerwards  the  holder  of  a  bill  accepted  by 
the  three  partners,  and  due  before  the  dissolution  of  the 
partnership,  sued  the  two,  and  they  were  obliged  to  pay 
the  bill;  it  was  held,  that  by  stat.  49  Geo.  S.  c.  \2\.  s.  8., 
the  certificate  might  be  pleaded  in  discharge  of  an 
action  brought  by  the  two  against  the  third  upon  his 
covenant.  Moody  v.  King  (a)  and  Aflalo  v*  Four" 
drinier  {b\  confirm  that  principle.  But  a  claim  which  is 
barred  by  the  certificate,  may  be  proved  under  the 
commission ;  and  if  so,  become  the  subject  of  set-off* 
\TindalC.3*  Could  he  prove  without  paying?  £r- 
skine  J.  The  judges  in  Wood  v*  Dodgson  relied  on 
sect.  8.  of  49  Geo.  S.c.  121 ;  which  allows  the  surety  to 
prove  the  debt,  if  he  shall  have  paid  it]  Ex  parte  Graze^ 
brook  {c)  shews  that  in  order  to  establish  a  set-off,  it  is 
not  absolutely  necessary  the  debt  should  be  paid.  If  the 
Defendant  should  pay  Henry  Hicks  now,  he  might  plead 
it  puis  darrein  continuance;  for  a  solvent  partner,  who  pays 
the  debts  of  a  firm  even  afUr  a  bankruptcy,  may  prove  . 
them ;  Ex  parte  Taylor  (d)^  Ex  parte  Ogilvy{e\  Ex  parte 
Jjobbon{g);  and  the  certificate  would  be  a  bar.  Or  if,  as  it 
has  been  suggested  on  the  part  of  the  Plaintiffs,  the  De- 
fendant's liability  constitutes  a  guaranty,  it  would  still  be 
a  provable  demand  as  a  contingent  debt,  under  sect  56.; 
Ex  parte  Myers  (h) ;  [Erskine  J.  That  was  explained  in 
Ex  parte  Marshall  (i) :]  Ex  parte  Simpson  {k) ;  Ex  parte 
Leans  (I) ;  Gaskill  v.  Lindsay,  (m)    It  was  not  a  guaranty, 

(a)  9,B.S^C.  558.  (*)  Mmt.  ^  Bltgh,  229. 

6)  6  Bingh.  306.  (i)  1  Mont.  S^  Ayr.  146. 
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18S9.        sight  in  not  making  Henry  Hicks  a  party  to  the  ogree- 

ment  for  the  discharge  of  the  debts  of  the  firm :  and  I 

Abbott  think  he  has  no  debt,  demand,  or  claim,  which  he  can 
Hicks.  ^^^  ^^  ^^  ^^^  action.  At  the  time  of  the  arrangement 
with  his  partners,  he  had  no  claim  against  them ;  but  in 
consideration  of  his  agreeing  to  pay  them  6817/.  9^  U. 
and  to  give  up  his  share  in  the  efiects  and  assets  of  the 
firm,  they  agreed  to  pay  the  51,8912.  125.  due  from  the 
firm  to  Henry  Hicks.  That  gives  the  Defendant  no 
claim  against  the  bankrupts ;  it  amounts  only  to  an 
agreement  that  they  should  indemnify  him  agabst  the 
debt  which  all  three  owed  to  Henry  Hicks.  If,  in  con- 
sequence of  the  bankruptcy,  he  had  paid  the  whole  to 
Henry  Hicks,  he  might  have  proved  under  the  com- 
mission ;  and  any  debt  or  demand  provable  under  the 
commission  may  be  set  oiT  where  there  has  been  matoil 
credit.  But  here,  as  there  has  been  no  payment,  theie 
is  no  debt  or  demand,  and  the  Defendant  has  given  no 
credit  to  the  bankrupts.  Nor  is  this  one  of  the  cod- 
tingent  debts  provided  for  by  s.  56.^  on  which  the  com- 
missioners ar9  to  put  a  value,  in  order  to  proof.  It  is 
no  debt  at  all ;  and  as  the  Defendant  may  never  be 
called  on  to  pay  it,  it  would  be  impossible  to  put  a 
value  on  it  Ex  parte  Myers  was  a  case  under  peculiar 
circumstances,  and  the  guarantor  had  become  liable 
before  the  bankruptcy,  as  was  explained  in  Ex  parte 
MarshaU.  This  is  not  a  debt  payable  on  a  contingency} 
but  a  mere  liability  which  may  or  may  not  become  a 
debt  hereafter. 

Judgment  for  Plaintifi* 
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In  re  Dodington  and  Bailward.  June  i. 

nnHE  submission  between  these  parties  was  to  abide  Two  arbi- 

the  award  of  Davis  and  Perry,  so  as  they  should  *'*^"  ^^ 

f,  to  make  an 

make  their  award  on  or  before  the  20th  oi  August  I8S89  award  by  the 

or  such  other  day  as  they  should  appoint ;  and  in  case  20th  of 
they  did  not  agree,  the  parties  were  to  abide  by  the  guchother 
award  of  Knight,  an  umpire,  so  as  his  umpirage  should  day  as  they 

be  made  on  or  before  the  20th  of  September,  or  such  *^^^  ?P" 

,  point;  m  case 

Other  day  as  he  should  appoint.  they  dis- 

Enlargements  of  the  time  were  made  by  Davis  and  agreed,  an 

umpire  was 

-"^»  to  decide  by 

On  the  Uth  of  August  to  the  2d  October  ;  the  20th  of 

On  the  28th  of  September  to  1st  of  November;  which  ^J^^^  ""' 
enlargements  were  recited  on  the  award :  day  as  he 

And  by  Knight,  ^""^^  *P- 

On  the  17th  of  September  to  the  1st  of  December  ;       arbitrators 
On  the  26th  of  November  to  20th  of  December.  enlarged  their 

The  time  when  the  enlargement  of  the  17th  of  Sep-  TTT^  ^ 
tember  was  made  did  not  appear  on  the  award ;  that  of  vember ;  and^ 

the  26th  of  November  was  stated  according  to  the  fact.      i°  October, 

,  .       gave  the  um- 

Davis  and  Perty  being  unable  to  agree,  gave  notice  umpire  notice 

thereof  to  Knight  on  the  28th  of  October.  of  their  being 

Knight   made   his  award  on  the   19th  of  December,  ^"^  ^  *° 
•^  ^  agree:  In 

directing  Bailward  to  remove  certain  hatches.  September  the 

Bailward  refused  to  perform  the  award,  and  alleged,  ^pi^e  en- 

among  other  objections,  that  the  umpire  had  not  en-  ^q,^  ^  j^^ 

larged  the  time.  cember,  in 

On  the   18th  of  April  1839,  he  was  informed,   by  he^^dTwf 

letter,  that  the  umpire  had  enlarged  the  time  on  the  award :  Held^ 

1 7th  of  September.  ^^^  ^e  had 

jurisdiction  in 

September  so  to  enlarge  the  time. 


^gg  TRINITY  TERM, 

18S9.        68172.  9s.  it  is  hard  that  that  should  go  to  the  credit  of 

the  two  bankrupts,  leaving  him  answerable  for  the  dd)ts 

Abbott  ^f  ji  three :  but  he  is  in  no  worse  condition  than  if  he 
HicKJL  h^  P^^  ^b®  6817/.  9s.  when  he  retired  from  the  firm. 
The  question,  however,  still  is,  whether  he  is  aititled  to 
avail  himself  of  this  liability  in  tlie  way  of  set-off.  It  is 
a  liabity  in  the  nature  of  a  guaranty ;  for  the  Defendant 
will  only  be  called  on  in  case  the  bankrupts'  estate  &ils 
to  suffice ;  and  I  never  heard  that  a  guaranty  could  be 
treated  as  a  complete  debt  till  the  surety  has  been  called 
on  and  has  paid  the  debt:  till  he  has  done  that,  it  must 
always  be  uncertain  whether  the  debt  will  not  be  paid 
by  the  original  debtor.  In  the  present  case^  who  is  to 
say  that  the  bankrupts'  estate  may  not  produce  SOSi  in 
the  pound?  if  so^  Henry  Hicks  will  never  have  any 
demand  against  the  Defendant.  Again,  suppose  the 
bankrupts  pay  a  part  only,  and  the  Defendant  is  called 
upon  to  make  up  the  difference.  Who  is  to  say  tbat 
the  bankrupts  may  not  then  be  in  a  situation  to  in- 
demnify him  ? 

I  think,  therefore,  that  he  has  shown  neither  a  deb^ 
credit,  nor  demand  within  the  meaning  of  the  statute. 

Two  cases  have  been  relied  on  for  the  Defendant; 
Arbouin  v.  Trittouj  and  Wood  v.  Dodgson : 

In  Arbouin  v.  Tritton^  in  an  action  against  bankers 
for  a  balance  admitted  by  them  to  be  due  to  the  bank- 
rupt before  his  bankruptcy,  it  was  held,  that  they  had 
a  right  to  set  off  against  such  claim  the  amount  of  dis- 
honoured bills,  it  being  a  case  of  mutual  credit,  under 
the  5th  G.  2.  c.  SO.  s.  28.  That  is  no  more  than  if 
counters  had  been  put  into  their  hand,  for  which  they 
had  given  credit,  and  which  turned  out  afterwards  to 
be  worthless. 

In  Wood  V.  Dodgson^  the  solvent  partner  had  paid 
the  debt,  and  might  have  proved  it  under  the  com- 
mission of  the  bankrupt     Those  cases  do  not  aftct 
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the  party  had  notice  of  the  enlargement.  But  it  is  not 
necessary  that  the  notice  should  be  in  any  particular 
form,  and  it  was  sufficiently  conveyed  here  by  letter  on 
the  18th  of  April.  The  case  falls  within  the  principle 
of  In  re  Bowery  where  it  is  laid  down  that  personal 
knowledge  of  an  award  and  rule  of  Court,  makes  the 
party  liable  to  an  attachment  for  not  performing  the 
award,  although  he  has  not  been  personally  served. 

The  second  objection  is,  that  in  order  to  give 
authority  to  the  umpire,  the  disagreement  of  the  arbi- 
trators should  be  clear  to  the  Court,  and  made  known 
to  the  party.  But  in  such  a  case  non-agreement  is  dis- 
agreement, and  it  abundantly  appears  here  that  the 
arbitrators  did  not  agree.  Their  omitting  to  make  an 
award  would  be  a  sufficient  notice  of  that. 


18S9. 
In  re 

DODINOTON 

and 
Bailwajuk 


Yaughan  J.  It  appears  by  affidavit,  though  not  on 
the  award,  that  the  umpire  enlarged  the  time  on  the 
17th  of  September;  and  whether  the  arbitrators  had 
then  disagreed  or  not,  the  umpire  must  have  tnat  power 
to  keep  the  proceedings  alive.  But  non-agreement,  or 
omission  to  make  an  award,  is  disagreement.  Then, 
the  knowledge  of  the  enlargement  conveyed  to  the 
party  by  the  letter  of  the  18th  of  April,  was  sufficient 
notice 

CoLTMAN  J.  expressed  a  similar  opinion. 


Ersrine  J.  I  think  the  authority  of  the  umpire, 
and  the  evidence  of  his  having  enlarged  the  time,  suffi- 
ciently clear :  and  whether  the  arbitrators  acted  up  to 
October  or  not,  it  appears  to  me  that  authority  to 
enlarge  the  time  must  necessarily  vest  in  the  umpire 
when  the  arbitration  bond  is  executed,  in  order  to  keep 
his  jurisdiction  alive.  With  regard  to  the  notices,  I 
think  the  party  had  notice  of  the  disagreement  of  the 
arbitrators  in  finding  the  award  made  by  the  umpire; 
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I8S9.        sight  in  not  making  Henry  Hicks  a  party  to  the  agree- 

ment  for  the  discharge  of  the  debts  of  the  firm :  and  I 

Abbott  think  he  has  no  debt,  demand,  or  claim,  which  he  can 
HioKS.  ^^^  ^^  ^^  ^^^  action.  At  the  time  of  the  arrangement 
with  his  partners,  he  had  no  claim  against  them ;  but  in 
consideration  of  his  agreeing  to  pay  them  6817/.  9^  8ii 
and  to  give  up  his  share  in  the  efiects  and  assets  of  the 
firm,  they  agreed  to  pay  the  51,891/.  125*  due  from  the 
firm  to  Henry  Hicks.  That  gives  the  Defendant  no 
claim  against  the  bankrupts ;  it  amounts  only  to  an 
agreement  that  they  should  indemnify  him  against  the 
debt  which  all  three  owed  to  Henry  Hicks.  If,  in  con* 
sequence  of  the  bankruptcy,  he  had  paid  the  whole  to 
Henry  Hicks,  he  might  have  proved  under  the  com- 
mission ;  and  any  debt  or  demand  provable  under  the 
commission  may  be  set  off  where  there  has  been  mutual 
credit.  But  here,  as  there  has  been  no  payment,  there 
is  no  debt  or  demand,  and  the  Defendant  has  given  no 
credit  to  the  bankrupts.  Nor  is  this  one  of  the  con- 
tingent debts  provided  for  by  s.  56.,  on  which  the  com- 
missioners ar^  to  put  a  value,  in  order  to  proof.  It  is 
no  debt  at  all;  and  as  the  Defendant  may  never  be 
called  on  to  pay  it,  it  would  be  impossible  to  pot  a 
value  on  it  Ex  parte  Myers  was  a  case  under  peculiar 
circumstances,  and  the  guarantor  had  become  liable 
before  the  bankruptcy,  as  was  explained  in  Ex  parte 
Marshall.  This  is  not  a  debt  payable  on  a  contingency, 
but  a  mere  liability  which  may  or  may  not  become  a 
debt  hereafter. 

Judgment  for  Plaiotifi* 


2  VICTORIA, 


595 


bankers,  on  payment  thereof  by  them.  That  Messrs. 
Weston  and  Co.,  at  the  time  of  the  acceptance  of  the 
bill  by  the  Defendants,  thence,  until,  and  at  the  time 
of  the  payment  of  the  bill,  and  hitherto,  were  and 
still  are  the  bankers  of  the  Defendants,  and  kept  a 
banking  account  with  the  Defendants;  and  at  the 
time  of  the  payment  of  the  bill,  and  afterwards, 
to  wit,  on,  &c.,  debited  the  Defendants  in  account 
with  them  the  amount  of  the  bill.  That  aflerwards,  to 
wit,  on  the  2d  of  April  1838,  Weston  and  Co.  casually 
lost  the  said  bill  out  of  their  possession,  and  the  same 
came  to  the  possession  of  the  Plaintifis,  without  any 
value  or  consideration ;  and  the  Plaintiffs  now  held  the 
same  without  any  value  or  consideration  whatever. 
That  Weston  and  Co.  never  had  authority  from  the 
Defendants  to  negociate,  indorse,  or  part  with  the  bill 
out  of  their  possession,  and  the  same  was  in  the 
hands  of  the  Plaintiffs,  without  authority  from  the  De- 
fendants, or  by  any  default,  negligence,  or  improper 
conduct  of  the  Defendants  in  the  care  and  custody  of 
the  bill  after  it  was  paid :  and  that,  the  Defendants  were 
ready  to  verify. 

Demurrer,  —  for  that  the  Defendants  had,  in  and  by 
their  plea,  vexatiously  and  improperly  attempted  to  set 
up  several  and  distinct  answers  to  the  action ;  to  wit,  that 
the  bill  was  duly  paid  on  the  Defendants'  part  ^hen  it 
became  due ;  and  also  that  the  bill  was  lost  after  it 
became  due,  and  that  the  Plaintiffs  were  subsequent 
holders  without  value  or  consideration  :  that  it  did  not 
dearly  and  sufficiently  appear  in  and  by  the  plea,  for 
and  on  whose  account  the  payment  was  made :  if  it  was 
to  be  taken  as  a  payment  by  or  on  account  of  the  De- 
fendants, then  the  same  should  have  been  directly  so 
pleaded ;  whereas  it  only  appeared  by  way  of  inference 
and  conclusion  from  the  facts  alleged ;  and  if,  on  the 

• 

other  handy  the  payment  was  not  to  be  taken  as  a  pay- 
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DODINGTON 
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A  rule  nisi  having  been  obtained  for  an  attachment 
for  non-performance  of  the  award,  on  affidavits  stating 
the  forgoing  facts. 

Sir  F.  Pollock  and  Kinglake^  who  shewed  cause,  ob- 
jected that  it  did  not  appear  that  Bailward  had  received 
due  notice  of  the  enlargement  of  the  time  by  the  um- 
pire; Daxns  v.  Vass  (a),  WoJdenburgh  v.  Lageman  (i); 

That  it  did  not  appear  the  arbitrators  had  disagreed 
before  the  28th  of  October^  or  that  the  parties  had  no- 
tice of  their  disagreement :  in  which  case 

The  umpire  had  no  authority,  on  the  1 7th  oiSeptmF' 
ber^  to  enlarge  the  time.  Per  Lord  EUenborougk^  in 
Sprigens  v.  Nash*  (c) 

Wilde  Seijt,  Bere^  and  Butt^  in  support  of  the  nile^ 
contended  that  the  notice  by  letter,  on  the  1 8th  of 
Aprils  was  sufficient  to  warrant  an  attachment  for  non- 
performance of  the  award.  The  notice  was  not  re- 
quired to  be  in  any  particular  form;  and  knowledge 
obtained  by  a  letter  was  equivalent  to  notice ;  h  re 
Baioer.  (d) 

It  was  not  necessary  it  should  appear,  on  the  award, 
that  the  arbitrators  had  disagreed ;  George  v.  Loudy[t\ 
Trew  V*  Burton,  (g)  But  the  circumstance  of  their  not 
having  made  an  award  by  the  1 7th  of  September  was  a 
sufficient  proof  that  they  had  disagreed. 

TiNDAL  C.  J.  I  think  the  objections  to  this  role 
have  been  answered.  Undoubtedly,  according  to  Dmis 
V.  Vass  and  Wohlenbtagh  v.  Ixigeman,  when  it  appears 
on  the  face  of  an  award  that  the  time  has  been  enlarged, 
upon  moving  for  an  attachment,  that  fact  should  be 
verified  by  affidavit,  and  it  should  also  be  sworn  that 


(a)  15  East,  97* 
(6)  6  Taunt.  251. 
(o)  5M.SfS.  193. 


i 


d)  IB.SfC.  264. 

e)  8  Eait,  13. 
(g)  1  Cr.  if  Mee.  53S. 


2  VICTORIA. 

paid  on  their  account :  it  does  not  appear  that  they  were 
the  bankers  of  Deacon  ;  and  he  could  not  have  paid  for 
his  own  honour,  for  he  was  himself  the  holder  of  the  bill, 
and  while  he  kept  it  in  his  hands,  no  claim  could  have 
been  made  against  him.  The  bill  could  not  legally  be 
re-issued  after  it  was  paid :  Bartrum  v.  Caddy  (a) :  and 
if  it  came  to  the  Plaintiffs'  hands  when  it  was  overdue, 
the  onus  is  thrown  on  them,  to  shew  they  came  fairly  by 
it;  Siein  v.  Yglesias.  {b) 

TiNDAL  C.  J*  This  plea  is  bad  on  two  grounds : 
either  the  allegation  as  to  payment  is  to  be  taken  as  an 
allegation  of  payment  on  the  part  of  the  acceptor,  or  as 
an  incomplete  and  uncertain  allegation.  Take  it  as  the 
first ;  that  is  a  plea  of  payment ;  the  bill  is  at  an  endy 
and  the  holder  has  no  right  of  action.  That  is  one  clear 
ground  of  defence.  But  the  plea  goes  on,  that  the  bill 
came  to  the  Plaintiffs  without  value  or  consideration. 
Tliat  is  another  ground  of  defence;  and  the  plea  is 
double. 

The  allegation,  however,  is  ambiguous,  for  it  leaves  to 
conjecture  on  whose  account  the  bankers  paid  the  bill ; 
on  that  ground  also  the  plea  is  ill,  and  our  judgment 
must  be  for  the  Plaintiffs. 

Vaughan  J.  concurred. 
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Coltman  J.  I  think  the  plea  is  ill  on  the  ground 
stated  in  the  demurrer,  that  it  does  not  appear  on  whose 
account  the  payment  was  made. 

It  is  impossible  to  say  whether  the  payment  was  made 
by  the  bankers  on  the  part  of  the  Defendants,  or  for  the 
honour  of  some  other  party ;  for  a  payment  for  honour 
is  equally  a  payment  according  to  the  usage  and  custom 

(a)  1  Perr.  ^  Dav.  207.  (&)  1  Cr.  M.  Sf  R.  565. 
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1839.        ^^'^  ^  to  ^^  notice  of  enlargement,  In  re  Boaer  shews 

that  the  information  conveyed  by  the  letter  of  ISlhof 

In  xe        Aprilf  was  sufficient.     The   rule,  therefore,  must  be 

DODINOTON 

an^         made 
Bailwabo*  Absolute. 


June  5.      Deacon  and  Others,  Executors  of  F.  Deacon, 

deceased,  v.  Stodhart  and  Others. 

To  an  action  rpHE  declaration  stated  that  one  Andrews,  in  the  life- 
^°  f       ®  time  of  F.  Deacon,  since  deceased,  on  the  30th  of 

plea  that  De-  November  1836,  made  his  bill  of  exchange  in  writing 

fendants  ^^^  directed  the  same  to  the  Defendants,  and  thereby 

bankers  paid  .     -.     i  i  .  ,  .    r        i 

the  bill  and     required  them  to  pay  him,  or  order,  150^  tor  Yalac 

afterwards  received,  three  months  after  date ;  that  the  Defendants 
that  it  came  ^^^^  accepted  the  said  bill,  and  Andrews  indorsed  the 
to  Plaintiffs'  same  to  F.  Deacon ;  of  which  the  Defendants  had 
bands  without  ncTtice,  and  promised  Deacon,  in  his  lifetime,  to  pay  him 
Held,  ill  fo/  ^^  amount  of  the  bill,  according  to  the  tenor  and  effect 
duplicity  and   thereof,  and  of  their  said  acceptance. 

^*         Breach,  non-payment  to  Deacon  in  his  lifetime,  or  to 
the  Plaintiffs,  executors,  since  the  death  of  Deacon, 

Plea,  that  the  Defendants  accepted  the  bill  in  the 
declaration  mentioned,  payable  at  their  bankers,  Messrs. 
Weston  and  Co. ;  that  after  the  making  of  the  promise 
in  the  declaration  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  3d  of  March  ISSS, 
when  the  bill  became  and  was  due  and  payable,  the 
bill  was  duly  presented  for  payment  at  Messrs.  Weskn 
and  Co.,  who,  when  the  bill  was  so  presented  for  pay- 
ment, duly  paid  the  amount  of  the  bill,  to  wit,  ISOLj 
according  to  the  tenor  and  effect  thereof,  and  according 
to  the  Defendants'  promise  in  that  behalf;  and  the  bill 
was  then  delivered  to  Weston  and  Co.,  the  Defendants' 
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he  might  be  put  to  by  reason  of  the  Defendant  not  per- 
forming the  conditions  of  a  certain  policy  of  assurance 
on  the  life  of  the  Defendant,  —  the  Defendant  cove- 
nanted with  the  Plaintiff  that  he,  the  Defendant,  would 
pay  the  annuity  of  52L  at  the  times  it  became  payable, 
and  would  save  harmless  and  keep  indemnified  the 
Plaintiff  against  all  loss  by  reason  of  his  becoming 
guarantee :  breach,  that  the  Defendant  did  not  pay  the 
annuity;  but  that  on  the  11th  of  August  1835,  26/.  for 
half  a  year's  annuity  became  in  arrear,  which  the  Plain- 
tiff was  afterwards  compelled  to  pay;  and  which  the 
Defendant  had  not  repaid;  or  kept  the  Plaintiff  in- 
demnified from  the  same. 

The  Defendant  pleaded  —  first,  payment  of  the  sum 
of  26/.  to  Plaintiff:  secondly,  that  by  an  order  of  the 
8th  of  March  1836,  made  by  the  Court  for  the  relief  of 
insolvent  debtors  in  England,  the  Defendant  then  being 
an  insolvent  debtor  in  custody,  was  duly  discharged  of 
and  fi'om  the  said  covenant  and  cause  of  action  in  the 
declaration  mentioned :  and,  thirdly,  a  set  off. 

The  Plaintiff  replied  to  the  first  plea,  that  the  De- 
fendant did  not  pay  in  manner  and  form,  &c. ;  to  the 
second,  that  the  Defendant  was  not  discharged  from  the 
covenant  and  cause  of  action,  in  manner  and  form,  &c. ; 
and  to  the  third,  nil  debet. 

At  the  trial,  a  verdict  was  entered  for  the  Plaintiff, 
subject  to  the  opinion  of  the  Court  upon  a  case  which 
stated  in  substance  that. 

The  Defendant  had  an  annuity  of  600/.  a  year  vested 
in  trustees  for  his  use :  this  annuity,  by  deed  of  1 1th  of 
August  1831,  he  assigned  to  Powell  (to  whom  in  con- 
sideration of  499/.  he  had  sold  an  annuity  of  52/.  a  year), 
in  trust  for  Pcmell  to  pay  him  the  600/.  a  year  till  he 
made  default  in  payment  of  the  annuity  of  52/.  a  year 
to  PameUy  and  then  in  trust  for  Powell  to  pay  himself 
the  annuity  of  52/.,  and  all  costs  and  charges,  and  to 
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ment  by  or  on  account  of  the  Defendants,  then  tbe 
same  was  a  fact  wholly  irrelevant  and  immaterial,  aoy 
averment  of  which  was  unnecessary  and  improper,  and 
tended  to  embarrass  and  perplex  the  Defendants. 
Joinder. 


Petersdorffl  in  support  of  the  demurrer.  The  plea  is 
ill  for  duplicity.  If  the  bill  was  paid  by  the  acoq)tor, 
that  is  one  answer  to  the  action ;  no  right  would  pass  by 
any  subsequent  indorsement:  Hubbard  v.  Jackson  (a)  \ 
Beck  v.  Bobley.  (b)  The  loss  of  the  bill  and  its  ooming 
to  the  Plaintifis'  hands  without  value,  is  another  answer. 
The  Plaintiffs  could  not  reply  double,  but  must  elect 
between  the  two  answers ;  and  if  they  deny  that  the  bill 
was  paid,  they  admit  the  subsequent  statement;  if  they 
deny  the  loss,  they  admit  the  payment :  for  as  the  plea 
is  not  pleaded  in  excuse,  they  could  not  reply  de  iffjurid: 
Crisp  V.  Griffiihs.  (c) 

Then,  the  allegation  of  payment  is  uncertain :  con- 
sistently with  the  averment  in  the  plea,  the  payment  may 
have  been  made  by  Deacon  for  his  own  honour.  That 
the  payment  was  made  according  to  the  usage  and 
custom  of  merchants,  is  an  averment  that  applies  only 
to  the  time  at  which,  not  to  the  party  for  whom,  the 
payment  was  made. 


HogginSf  in  support  of  the  plea.  The  several  state- 
ments in  the  plea  constitute  but  one  defence,  and  the 
Plaintiffs  might  have  traversed  the  whole.  They  amoont 
in  fact  to  this,  that  the  Plaintiffs  are  not  the  boni  fik 
holders  of  the  bill :  Isaac  v.  Farrar  {d).  And  the  aver- 
ment of  payment  is  sufficiently  certain.  The  fVestons,  as 
bankers  of  the  Defendants,  being  their  agents,  must  have 


(a)  4^B%ngh.390. 
(6)1 


ff.  Bk  SQ.  note. 


I 


e)  2  O.  M.  Ss  B.  159- 
d)  IMset.^  WMf.65. 
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answer  to  this  action ;  and  if  so,  the  verdict  was  to  be 
entered  accordingly. 

W.  H.  JVatsofiy  for  the  Plaintiff,  in  respect  of  the 
eflfect  of  the  discharge,  relied  on  Powell  v.  Eason  {a) 
and  Hocken  v.  Browne  (&),  where  it  was  held  that  an 
insolvent  %vas  not,  by  his  discharge  ynder  the  Insolvent 
Debtors*  Act,  released  from  an  action  at  the  suit  of  his 
surety,  for  money  paid  after  the  discharge  in  respect  of 
an  annuity  granted  by  the  insolvent  before : 

And  in  respect  of  the  set-off, — on  Mills  v.  Fawkes  (c), 
and  the  authorities  there  cited,  as  establishing  that  the 
Defendant,  not  having  appropriated  the  64/.  I2s,  Id.  to 
the  payment  of  the  26/.  due  since  his  discharge  from 
prison,  the  law  would  appropriate  it  towards  the  liquida- 
tion of  the  older  debt  of  156/. 


18S9. 

Abbott 
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IL  V.  RichardSf  for  the  Defendant.  In  Hocken  v. 
Browne^  the  sum  which  was  claimed  from  the  Plaintiff, 
as  surety  for  the  insolvent,  became  due  after  the  insol- 
vent's discharge.  Here  the  sum  which  the  Plaintiff,  as 
surety,  seeks  to  recover  from  the  Defendant,  became 
due  before  his  discharge,  though  the  Plaintiff  did  not 
pay  it  till  after  the  discharge ;  and  if  he  had  been  vigi- 
lant for  his  own  interest,  he  ought  to  have  taken  care 
that  the  Defendant  paid  it  when  it  became  due.  It  was 
liis  own  wrong  not  to  have  made  the  half  year's  pay- 
ment himself  when  it  became  due,  and  he  cannot  now 
t^ke  advantage  of  his  own  wrong. 

But  if  the  Defendant  be  liable,  then  the  trustees 
xnust  be  deemed  to  have  paid  the  64/.  I2s.  l(f.,  in 
Respect  of  the  demand  for  which  the  Defendant  was 
liable^  and  not  in  respect  of  the  156/.,  from  which  he 


(a)  %Bingh.ZS. 

(6)  4  Nem  Cases,  400. 


(c)  6  Nm  Casw,  \65» 
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of  merchants,  as  a  payment  by  the  acceptor.  The  plea 
should  have  averred  that  the  payment  was  made  on 
account  of  the  defendants,  and  not  have  left  it  to  be  in- 
ferred from  the  circumstance  of  the  party  paying  it 
being  the  Defendants'  banker ;  in  that  view,  the  plea  is 
ill  as  argumentative ;  and  if  the  remainder  of  the  plei 
furnishes  an  answer  to  the  action,  the  whole  is  bad  for 
duplicity. 


Erskine  J.  I  think  the  plea  is  bad  on  both  grounds. 
The  prom'ise  declared  on,  is,  that  the  Defendants  would 
pay :  the  allegation  in  the  plea,  is,  not  that  the  Defendants 
paid  at  Westonsy  but  that  the  Westons  paid,  without 
saying  for  whom :  and  there  are  no  means  afibrded  of 
ascertaining,  except  from  the  circumstance  that  the 
Westons  debited  the  Defendants  with  the  amount  That 
merely  raises  an  inference  and  leaves  the  plea  argu- 
mentative. 

Then  the  latter  part  of  the  plea  sets  up  another  dis- 
tinct defence,  and  renders  the  plea  double. 

Judgment  for  the  Plainti£ 


June  5. 


Abbott  v.  Bruere. 


A  discharged 
infiolvent  is 
liable  to  repay 
his  surety 
who  pays  for 
him^  after  his 
discharge^  an 
annuity  due 
before. 


PJ  OVEN  ANT.  The  declaration  stated,  that  by  an 
indenture  of  the  11th  of  August  18S1,  made  be* 
tween  the  Defendant  of  the  one  part,  and  the  Plaintiff 
of  the  other  part,  —  in  which  a  grant,  of  the  same  date, 
of  an  annuity  from  the  Defendant  to  one  George  PtmA 
of  52L  per  annum  was  recited,  and  also  that  the  Plaint 
had  covenanted  in  such  grant  to  guarantee  to  PcfwA 
the  due  payment  of  the  annuity,  and  to  indemnify 
Powell  against  loss,  costs,  charges,  or  expenses  which 
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As  to  the  setpoff,  the  language  of  the  trust  deed  pre- 
cludes any  doubt.  The  money  received  by  the  trustees 
for  the  Defendant,  was  to  be  paid  in  a  certain  order; 
and  enough  has  not  come  to  hand  to  defray  the  156/. 
due  before  the  Defendant's  discharge. 


18S9. 

Abbott 
Bbubbb. 


Erskine  J.  concurred  in  giving 

Judgment  for  the  Plaintiff. 


Graham  and  Others  v.  Musson. 


JiiimS. 


A  SSUMPSIT  for  goods  sold  and  delivered. 

The  Defendant  pleaded,  first,  non  assumpsit; 
secondly,  the  want  of  a  note  or  memorandum  in  writing, 
under  the  statute  of  frauds,  and  that  there  was  no 
acceptance  of  the  goods. 

The  Plaintiffs  replied,  that  there  was  such  note  or 
memorandum. 

At  the  trial  before  Tindal  C.  J.,  a  verdict  was  found 
for  the  Plainti£&  for  132/.  9s.  9d.  subject  to  the  opinion 
of  the  Court  upon  a  case,  which  stated,  that 

The  Plaintiffs  were  wholesale  grocers  residing  in 
Xdmdan.  On  the  19th  of  August  1836,  the  Plaintiffs' 
traTeller,  Zh/sorij  called  on  the  Defendant,  who  was  a 
^procer  at  Gainsboro\  and  on  the  Plaintiffs'  account, 
sold  him  thirty  mats  of  sugar,  to  be  sent  to  Fennin^s 
>^hari;  which  is  a  wharf  on  the  Thames.  At  the  time  of 
the  sale^  Dysoriy  in  the  presence  and  at  the  desire  of  the 
!I>efendant,  made  and  signed  an  entry  of  the  contract  of 
sale  in  a  book  of  the  Defendant;  that  book  was  pro- 
duced by  the  Defendant  at  the  trial,  and  the  following 
is  a  copy  of  the  entry  in  the  hand-writing  of  Dyson : 

R  R  2 


A  buyer  of 
goods  re* 
quested  D., 
the  agent  of 
the  seller,  to 
write  a  note 
of  the  con- 
tract in  the 
buyer's  book : 
D.  did  so^  and 
signed  the 
note  with  his 
own  name : 
Held^  that 
such  note  was 
not  a  sufficient 
note^  under 
the  statute  of 
frauds^  to  bind 
the  buyer. 
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pay  the  Plaintiff  such  sums  as  he  should  have  paid 
Pawellt  and  the  residue  of  the  600^  to  the  Defendant 

By  the  same  deed,  the  Plaintiff  also,  as  surety,  cove- 
nanted to  pay  Powell. 

The  Plaintiff  regularly  paid  the  annuity  to  Powell  op 
to  the  1  ]  th  o(  August  1835 :  he  had  received  various  sums, 
on  account,  from  the  Defendant's  trustees :  but  there 
was  then  due  and  unpaid  from  the  Defendant  to  the 
Plaintiff  the  sum  of  156L  in  respect  of  the  said  pay- 
ments; and  the  said  sum  of  156/.,  together  with  other 
sums  was  included  in  the  Defendant's  schedule,  wheD, 
in  the  month  of  March  1836,  the  Defendant  being  a 
prisoner,  petitioned  the  Court  of  Insolvent  Debtors  for 
relief,  and  having  given  the  Plaintiff  due  notice  accord- 
ing to  the  Insolvent  Debtors'  Act  then,  in  force,  was 
discharged  under  the  Act  by  an  order  of  the  Cour^ 
dated  the  8th  oi  March  1836. 

After  the  discharge  of  the  Defendant  under  the  In- 
solvent Debtors'  Act,  viz.  on  the  12th  of  AprU  1836^ 
the  Plaintiff  paid  to  Powell  the  sum  of  26/.,  being  the 
half  yearly  payment  of  the  annuity  which  had  become 
due  on  the  11th  of  August  1835;  and  to  recover  this 
sum  of  26/.  the  present  action  was  brought. 

On  the  5th  of  January  1837,  the  Plaintiff  sent  a 
statement  of  his  account  to  the  Defendant's  trustees, 
and  obtained  from  them  64/.  125.  Id.,  with  the  coosent 
of  the  Defendant 

It  did  not  appear  that  any  specific  appropriation  of 
this  money  was  made  either  by  the  Plaintiff,  the  De- 
fendant, or  his  trustees. 

The  Defendant,  by  his  particulars  of  set-off,  sought 
to  set  off  the  sum  of  64/.  125.  \d.j  paid  by  the  trustees 
as  before  mentioned. 

The  question  for  the  opinion  of  the  Court  was, 
whether  or  not  the  discharge  under  the  insolvent  act, 
or  the  payment  of  the  sum  of  64/.  125.  \d^  afforded  an 
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tract;  those  cases  weremuch  douhtedmBirdy.Boulier{a)t 
where  it  was  held,  that  the  entry  of  the  purchaser's  name 
in  the  auctioneer's  book  by  the  clerk  of  the  auctioneer, 
was  sufficient.  Hifid  v.  Whitehouse  {b),  Simon  v.  Mo* 
tivos  {c%  and  RucJcer  v.  Cammeyer  (d)^  have  established, 
that  an  auctioneer  or  broker  is  the  agent  of  both  parties, 
so  as  to  bind  the  purchaser  by  his  signature ;  and  in 
Homes  v.  Foster  {e\  it  was  held  sufficient  for  the  pur- 
chaser to  produce  a  bought  and  sold  note  signed  by  the 
agent  for  the  vendor ;  so  that  there  could  be  no  objection 
to  the  Defendant's  appointing  the  agent  of  the  Plaintiffs' 
to  act  also  as  agent  for  himself.  If  a  broker  uses  in  a 
contract  only  his  own  name,  without  disclosing  that  of 
his  principal,  it  will  bind  his  principal,  and  it  may  be 
shewn  by  parol  testimony,  for  whom  the  contract  is  made : 
Wilson  V.  Hart  (g).  White  v.  Procter  (A),  Kenuoorthy  v. 
Schqfield  (/),  HicKs  v.  HanJcin  (i),  PhiUimore  v.  Barry.  (/) 
In  Champion  v.  Plummet  {m\  the  note  was  signed  by 
the  seller  only.  In  Cooper  v.  Smith  (n),  it  was  written 
in  the  seller's  book,  not,  as  here,  in  the  buyer's :  and 
though  in  Allen  v.  Bennet  (o),  the  note  written  in  the 
buyer's  book  without  naming  the  buyer,  was  connected 
with  him  by  a  subsequent  letter;  yet,  according  to  the 
principle  laid  down  by  Mansfield  C.  J.,  the  note  written 
here  in  the  buyer's  book  by  an  agent  appointed  by  him 
for  that  purpose,  ought  of  itself  to  suffice.  The  name  of 
the  seller  appears,  and  it  may  be  shewn,  by  parol  testi- 
mony,  that  the  name  Dyson  was  written  for  that  of  the 
boyer,  and  at  his  request. 
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(a)  4  ^.  4*  AdoU  443. 
(6)  7East,55S. 
h)  S  Burr.  19^1. 
(d)  1  Esp.  105. 
ley  1  Mood.  S^  Rob.  48. 
Ig)  7  Taunt,  295. 
(h)  4i  Taunt.  209* 


(i)  2B.^C.  945. 
{k)  4^«p.ll4. 
(/)  1  Campb.513. 
(m)  1  N.  It.  252. 
(n)  15  East,  103. 
(o)  3  Taunt.  169. 
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1839.  Wightman  for  the  Defendant     The  principle  ooo- 

.  tended  for  on  the  part  of  the  Plamtifis,  would  introdaoe 

GsAiLui      jji  ijjg  mischiefs  which  the  Statute  of  Frauds  whs  in- 
MuiBOK.      tended  to  prevent.     If  the  name  of  the   agent  will 
suffice^  at  least  it  must  appear  by  some  writing,  that  the 
party  signing  is  an  agent :  there  is  no  case  which  decides 
that  the  agency  may  be  proved  by  parol  testimoDy. 
The  name  of  the  party  to  be  charged  must  be  in  writing 
or  that  of  his  authorised  agent;  and  the  agent  may 
prove  by  parol  for  whom  he  contracted ;  but  the  fiuit 
of  agency  must  appear  in  writing,  where  the  Defendant 
himself  does  not  sign  the  contract;  Bartlett  v.  Pickenr 
gill,  (a) 

Here,  however,  Dgson  was  not  the  agent  of  the  De- 
fendant  to  bmd  him  to  the  contract ;  he  made  the  eatry 
in  the  Defendant's  book  for  his  convenience  at  the 
time,  but  not  as  agent  to  bind  him  to  the  contract 

Crompton  in  reply.  Bartlett  v.  PickersgiU  turned  on 
the  fourth  section  of  the  statute ;  but,  in  addition  to  the 
cases  already  cited,  Skort  v.  Specfcman  (b)  and  Sm  ?* 
Bond  {c)  shew  that  agency  may  be  established  by  parol 
testimony;  though  an  agent  cannot  discharge  himself 
by  that  species  of  evidence ;  Janes  v«  Zdttledale.  (d) 

TiNDAL  C.  J.  The  question  to  be  determined  ih 
whether  this  note  is  a  note  or  memorandum  of  tbe 
bargain  within  the  meaning  of  the  seventeenth  section 
of  the  Statute  of  Frauds:  and  I  am  of  opinion  it  is 
not  The  form  of  the  note  is,  "  Of  Ncfrth  and  Ca, 
30  mats  maurs,  at  71 5.  — cash  2  monihs  i^^Fennin^s 
Wharf.     Joseph  DysonJ* 

The  first  objection  is,  that  the  contract  does  not  dis- 


(a)  4  East,  577."note.  (c)  5  B.  S;  AdoL  395. 

(b)  2B.^  AdoL  962.  (d)  6  AdoL  S^  EU.  436. 
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close  the  name  of  the  party  to  be  charged ;  so  that  it 
falls  within  the  objection  raised  in  Champion  v.  Plum^ 
merj  where  the  Court  held  that  a  note  signed  by  the 
seller  only,  is  not  a  sufficient  memorandum  within  the 
statute.  The  answer  made  on  the  part  of  the  Plaintiffs 
is^  that  the  name  of  Dyson  appears  at  the  bottom  of  the 
note,  and  that  it  must  be  taken  that  he  was  the  agent  of 
the  buyer:  and  if  such  had  been  the  evidence,  I  am  far 
from  saying  that  such  consequence  would  not  follow; 
for  it  is  clear  that  a  contract  may  be  signed  by  an 
agent,  on  behalf  of  his  principal,  and  that  his  signature 
would  satisfy  the  Statute  of  Frauds  :  but  here  the  name 
of  Musson  the  buyer  is  not  signed  by  Dyson^  and  there  is 
no  evidence  that  Dyson  had  sufficient  authority  to  act 
as  his  agent.  Dyson  was  the  traveller  of  North :  the 
parties  present  are,  Dyson^  representing  Northj  and  the 
Defendant  acting  for  himself:  all  that  passes  is,  that 
Dyson  enters  a  contract  in  the  Defendant's  book ;  there 
is  no  evidence  that  Dyson  was  to  represent  the  Defend- 
ant. It  is  unnecessary,  therefore,  to  decide  how  far 
parol  evidence  is  admissible  to  establish  the  fact  of 
agency^  because  here  there  is  no  evidence  of  agency 
at  alL  In  Bird  v.  Botdter  the  names  of  both  the  con- 
tracting parties  appeared,  and  it  was  impossible  to 
say  that  the  clerk  of  the  auctioneer  putting  down  the 
name  of  the  buyer  with  his  assent,  was  not  agent  for 
that  purpose.  Our  judgment  must  be  for  the  De- 
fendant. 


eo7 
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Graham 

v. 

MuSMUf. 


Vaughan  J.  The  Plaintiffs'  case  fails  in  their  not 
shewing  that  Dyson  was  the  Defendant's  agent;  it  is 
unnecessary,  therefore,  to  enter  into  the  authorities 
which  have  been  cited.  Dyson  was  agent  for  the  Plain- 
tiffs, and  the  Defendant  in  requesting  him  to  make  the 
entry  in  his  book,  probably  sought  to  fix  the  Plaintiffs, 
but  not  to  appoint  Dyson  as  agent  for  himself. 
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*«  Of  Nofih  and  Co.,  thirty  mats  maurs,  at  71i^— 
cash  two  months.     Fennin^s  wharf. 

Josepk  Dyson!* 

August  19.  1836. 

The  sugars,  the  price  of  which  amounted  to  1321. 
Ss.  9d.,  were  sent  by  the  Plaintiffs  to  Fennin^s  wharf; 
and  an  invoice  was  sent  to  the  Defendant,  stating,  that 
the  goods  were  to  go  by  the  vessel  called  the  Fanny ;  but, 
while  waiting  for  the  purpose  of  being  forwarded  by  the 
wharfingers  to  the  Defendant,  they  were  consumed  by 
fire. 

The  question  for  the  opinion  of  the  Court,  was, 
whether  there  was  a  sufficient  note  or  memorandum  in 
writing  within  the  17th  section  of  the  statute  of  frauds. 
If  the  Court  should  be  of  that  opinion,  the  verdict 
was  to  stand ;  if  not,  a  nonsuit  was  to  be  enteired. 

Crompton^  for  the  Plaintiffs.  This  is  a  sufficient 
memorandum  of  the  bargain,  within  the  17th  section 
of  the  statute  of  frauds,  19  Car.  2.  c.  d.,  which  requires 
a  memorandum  in  writing  of  the  bargain,  signed  by  the 
party  to  be  charged,  or  his  authorized  agent,  except 
where  the  buyer  shall  receive  part  of  the  goods  sold; 
for  Dyson  must  be  taken  to  have  signed  it  as  agent  for 
the  Defendant,  and  there  is  no  difference  in  efiect 
between  writing  the  Defendant's  name,  and  writing  his 
own  name  as  agent  for  the  Defendant  If  he  had 
written  the  Defendant's  name,  no  doubt  could  have 
arisen ;  for  though  in  Wright  v.  Dannah  (a),  it  was  held 
that  the  agent  who  signs  must  be  a  third  person,  and 
not  one  of  the  contracting  parties ;  and  in  Farebrother  v. 
Simmons  (i),  that  an  auctioneer's  signature  is  not  suffi- 
cient where  he  sues  as  one  of  the  parties  to  the  con* 


(a)  S  Campb.  2034 


{b)  SB.^Aid.  8$S. 
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Doe  detn.  Davies  v.  Gatacre,  June  8, 

I 

A  '^  the  trial  of  this  ejectment  it  appeared  that  the  A  common 

property  in  dispute  had  been  conveyed  by  deed  of  ^^^V!  ^*h 
April  1721  to  trustees,  to  the  use  of  David  Evans  for  voucher  sof. 
life;  remainder  to  trustees,  to  preserve  contingent  re-  feredbybare 
mainders ;  Remainder  to  the  use  of  Elizabeth^  wife  of  2).  ag"vmicbL  ^ 
Evansj  for  life ;  remainder  to  trustees  for  300  years  upon  without  feoff- 
certain  trusts ;  remainder  to  the  use  ofjohn  Phillips  for  ™^?J  ®'  ?°^* 
...  ^  Held  to  de- 

hfe;— wo  hmttatton  to  trustees  to  preserve  contingent  stroyacon. 
remainders ;  —  remainder  to  the  use  of  his  first  and  tingent  re- 
other  sons  in  tail  male ;  remainder  to  the  daughters  of  imnjediately 
John  Phillips  ;  remainder  to  the  use  of  William  Phillips^  expectant  on 

brother  of  John^  for  life ;  remainder  to  his  first  and  *!  H^^state, 

notwithstand- 
other   sons   in   tail ;  remainder  to  his   daughters ;   re-  ing  the  sta- 

mainder  to  the  use  of  Elizabeth  Phillips^  sister  of  John^  tnte  14  Eli». 

for  life ;  remainder  to  her  first  and  other  sons  in  tail ; 

remainder  to  her  daughters ;  remainder  to  another  Eli* 

zabeth  Phillips^  widow,  for  life ;  remainder  to  her  first 

and  other  sons,  &c.;  remainder  to  the  right  heirs  of 

David  Evans  for  ever. 

In  1758,  John  Phillips^  being  in  possession  as  tenant 
for  life,  conveyed  by  lease  and  release  the  premises  in 
question  to  a  tenant  to  the  pracipe,  and  in  Easter  term 
in  that  year  a  common  recovery,  with  double  voucher, 
was  suffered,  John  Phillips,  the  tenant  for  life,  being 
vouched  and  vouching  over  the  common  vouchee. 

In  1 760,  Joseph,  his  only  son,  was  born. 

In  1780,  John  Phillips^s  sister  Elizabeth,  who  had 
married  one  Davies,  died,  leaving  Edward  Davies,  her 
eldest  son. 

In  October  1780,  William  Phillips  died,  without  issue. 

In  1781,  John  Phillips  died. 


,610 
18S9. 


Doe  dem. 
Davies 

V. 

* 

Gataore, 


TRINITY  TERM^ 

In  1824<9  Joseph,  the  son  o(Jo/in  Phillips,  died,  with- 
out issue,  and  Edward  Davies  in  1784. 

The  lessor  of  the  Plaintiff  was  the  eldest  son  and 
heir  of  the  body  of  Edward  Davies,  and  contended  tbat 
the  recovery  suffered  by  John  Phillips  in  1758  did  not 
operate  to  destroy  the  contingent  remainder  to  Jdhii 
son»  because  the  statute  H  Eiiz*  c.  8.  prevented  its 
having  that  operation;  and,  consequently,  a  right  of  entry 
accrued  to  Joseph  Phillips  on  the  death  of  Join  in  178I| 
and  to  the  lessor  of  the  Plaintiff  when  Joseph  died 
without  issue  in  I824r. 

The  Defendants  contended  that  the  recovery  of  1758 
having  destroyed  John  PhiUip^s  life  estate,  and  the  oon- 
tingent  remainders  dependent  on  it,  the  lessor  of  the 
Plaintiff  was  barred,  (a) 

A  verdict  was  taken  for  the  Plaintiff,  with  leave  for 
the  Defendant  to  move  to  set  it  aside^  and  enter  a  non- 
suit instead ;  and  a  rule  nisi  having  been  obtained  to 
that  effect, 

Hodgson  ( Wilde  Serjt,  Tidjburd  Serjt,  and  B.  V. 
Richards  were  with  him)  now  argued  the  case  on  the 
part  of  the  Plaintiff. 

The  recovery  suffered  by  John  Phillips  in  1758  did 
not  bar  the  contingent  remainders  lunited  after  his  life 
estate ;  for  since  the  statute  14  Eliz.,  a  recovery  suffired 
by  a  tenant  for  life  does  not  work  a  forfeiture  of  his 
life  estate,  the  existence  of  which  is  essential  to  the 
support  of  contingent  remainders  limited  after  it 

According  to  the  condition  of  the  original  feudal  in- 
vestiture the  first  holder  has  the  particular  estate  for  the 


(a)  The  action  was  brought 
by  order  of  tbe  Master  of  the 
Rolls,  in  a  suit  depending  in 
Chancery^  which  suit  being  in- 
stituted before  the  passing  of 


the  Statute  of  Limitetions  (S  & 
4  W.  4.  c.  27.)  the  case  was  uot 
within  the  twenty-first  section 
of  that  statute. 
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protection  of  the  fee»  and  be  can  only  part  with  it  by 
alienation,  lawful  or  tortious ;  by  merger ;  or  by  the 
lawful  entry  of  the  lord  for  condition  broken  or  for 
forfeiture. 

Forfeiture  may  be  effected  two  ways  :  1.  By  tortious 
alienation ;  as  by  feoffment  and  fine :  2.  By  acknow- 
ledgment of  an  adverse  tide;  as  by  accepting  a  fine 
from  a  stranger. 

By  tortious  alienation  the  whole  series  of  limitations  is 
displaced ;  a  third  title  is  introduced ;  and  all  previous 
ownerships  are  turned  into  a  right. 

By  acknowledgment  of  adverse  tide  nothing  is  dis- 
placed till  entry.  No  new  ownership  is  actually  intro- 
duced, but  only  a  different  tenure  acknowledged  or 
asserted. 

A  recovery  was  considered  an  exception  fi'om  the 
statute  de  Donisj  and  as  a  form  of  conveyance  applicable 
to  estates  tail  only :  if  there  are  any  instances  of  its 
having  been  resorted  to  by  tenant  for  life^  they  are 
rare ;  and  it  does  not  appear  that  before  the  statute  of 
uses  they  were  considered  tortious  assurances.  Between 
the  statute  of  uses  and  the  32  JET.  8.  c.  SI.  a  recovery 
was  considered  a  tortious  assurance;  Dixon  v.  Har^ 
ris.  (a)  The  statute  32  H.S.  c.  31.  was  passed  to  re- 
move the  tortious  effect,  by  enacting  that  a  recovery 
against  the  particular  tenants  of  Uny  lands  should  be 
void  against  such  persons  to  whom  the  reversion  or  re- 
mainder should  then  appertain.  That  statute,  which 
is  not  printed  in  the  statutes  at  large^  or  in  Cok^s  2d 
Insi.  (£),  did  not  extend  to  the  case  in  which  the  tenant 
for  life  came  in  as  vouchee ;  Pelham^s  Case  {c) ;  and  to 


]18S9. 

\.  ■  ■  ■  ■■ 

Doadem. 
Davibs 

Gataori. 


^! 


^a)  Faughan,  51. 

jb)  During  this  part  of  the 
argament  the  Court  sent  for 
the  folio  edition  of  the  statutes 
printed  by  order  of  parliament^ 


where  the  statute  was  found. 
Its  enactments  are  very  similar 
to  that  of  the  statute  14  J?/ijv. 
but  the  preamble  much  fuller, 
(c)  lRep.l4t. 


608 


18S9. 
Grahak 

V, 
MUSBOK. 


TRINITY  TERM, 

CoLTMAN  J.  I  am  of  the  same  opinion.  It  is  not 
desirable  to  relax  the  provisions  of  the  Statute  of  Frauds. 
I  am  not  p^'epared  to  say  that  if  Dyson  had  been  the 
clerk  of  Mussohj  his  signing  his  own  name  would  have 
been  a  sufficient  memorandum  of  the  bargain  to  satisfy 
the  statute :  but  Dyson  is  not  the  agent  of  Musson  in 
any  respect ;  and  though  if  he  had  signed  the  name  of 
Musson  at  Musson^s  request,  the  case  might  have  fallen 
within  the  authority  of  Bird  v«  BouUer,  yet  here  where 
he  signs  his  own  name,  he  thereby  only  binds  his  em- 
ployer  North. 


Erskine  J.  I  am  of  the  same  opinion.  It  is  con- 
tended on  behalf  of  the  Plaintiffs,  that  Dyson  would  be 
himself  liable  on  this  contract,  and  would  not  be  per- 
mitted to  discharge  himself  by  parol  testimony;  bat 
that  he  might  charge  his  principal  by  shewing  that  he 
signed  as  agent,  and  that  the  cases  shew  it  is  enough  if 
the  agent's  name  appear  on  the  contract.  That  brings 
us  to  the  question  whether  Dyson  was  the  agent  of 
Musson:  but  there  is  no  evidence  of  his  having  ever 
been  appointed  such  agent,  and  therefore  we  give 

Judgment  for  the  Defendant 
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The  language  both  of  the  preamble  and  enacting  part 
of  the  statute  is  general,  and  the  expression  ^'  such  per- 
sons to  whom  any  remainder  shall  or  may  appertain'' 
may  be  held  to  apply  directly  as  well  to  contingent  as 
to  vested  remainders.  But  it  is  not  necessary  to  contend 
for  that;  because,  if  the  statute  only  operated  to  make 
the  recovery  void  as  against  the  vested  remainder  or  the 
reversion,  still  such  an  assurance,  displacing  no  estate, 
working  no  forfeiture,  could  convey  an  interest  only  for 
the  life  of  the  particular  tenant;  and,  as  the  parties  in 
remainder  or  reversion  were  the  only  persons  who  could 
be  affected  by  it  as  a  tortious  assurance,  the  necessary 
consequence  of  its  being  made  void  against  them  was 
to  make  it  an  innocent  conveyance ;  good  only  as  against 
the  tenant  for  life  himself. 

If  it  be  asked  why  the  statute  did  not  extend  to 
alienations]  by  fine  and  feoffment,  the  answer  is,  that 
the  object  was  to  guard  against  clandestine  assurances, 
whereas  a  feoffment  is  accompanied  by  open  livery  of 
seisin,  and  fine  by  proclamation  in  Court;  Goodright 
V,  Forester,  {a) 

It  is  true  that  it  has  been  a  received  opinion  in  the 
profession,  that,  notwithstanding  this  statute,  a  recovery 
had  against  tenant  for  life  does  operate  to  bar  con- 
tingent remainders. 

But  this  seems  rather  owing  to  the  fact  that  the  sta- 
tute has  not  been  brought  under  consideration  in  a 
.court  of  law,  than  to  any  construction  which  has  been 
put  on  it. 

In  the  early  cases  after  the  statute  no  question  of 
this  sort  arose :  there  are  instances  of  recoveries  suffered 
where  the  particular  tenant  was  tenant  to  the  writ,  and 
vouched  the  remainder-man  in  tail,  as  in  Jennir^s^s 
CaseiJ))^  where  the  statute  is  mentioned,  but  with  no 
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(o)  1  Taunt.  578. 


(b)  10  Rep.  ^4. 
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18S9.       view  to  the  present  question.      Wiseman  v.  Cr(m{a\ 
—        Wiseman  v.  Jennings  (i),  Peck  v.  Channell  (c),  Leach  ▼. 

D^«  don.     cbfe  (d),  iS^awge  v.  Jiwpfc.  {e)     The  statute  does  ao- 
I,,  tually  not  appear  to  have  been  adverted  to  again  till  the 

G4TA0BB.  case  of  Clyffbrd  v.  Richards  (g),  where  the  tenant  fiv 
life  was  himself  the  remainder-man,  and  therefore  the 
recovery  fell  within  the  exception  of  $•  S.  14  Eiiz.  c.& 
The  next  case,  and  the  only  other  in  which  the  statute 
is  mentioned,  is  Boughton  v.  Sandilands  {h%  where  Serjt 
Williams  took  the  line  of  argument  which  has  been 
urged  to-day ;  but  it  was  not  necessary  to  decide  the 
point,  and  it  was  not  adverted  to  by  the  Court. 

In  the  mean  time  several  cases  had  occurred  in  which 
the  statute  was  not  adverted  to,  but  a  recovery  was  said 
to  be  a  forfeiture  of  the  particular  estate;  as  Plunkei^* 
Holmes  («),  Loddington  v.  Kime  (A),  Carter  v.  BamardU' 
ton  (/),  Bamardiston  v.  Carter,  (w)  Plunket  v.  H6l»et 
furnishes  no  authority;  for  the  recovery  in  that  case 
operated  as  a  merger  of  the  particular  estate,  andy 
therefore,  as  a  destruction  of  the  contingent  remainder. 
In  Carter  v.  Bamardiston  the  Master  of  the  Rolls  con- 
sidered that  the  fee  was  in  nubibus^  or  in  gremio  legisj 
which  shews  how  little  the  subject  was  then  considered; 
and  though  in  Bamardiston  v.  Carter^  in  Dom.  Proc^ 
the  Judges  decided  that  the  remainder  in  question 
was  contingent,  they  avoided  answering  the  question 
whether  or  not  it  was  barred:  Loddington  v.  Kine^ 
therefore,  is  the  chief  authority  on  which  it  has  sinc^- 
become  a  received  opinion  that  a  recovery  bars  a  cott-*" 
tingent  remainder.  But  in  that  case  the  statute 
not  noticed,  and  it  has  been  followed  by  others  to  ti»^ 

(a)  Cro.  Elix.  562.  (h)  S  Taunt.  373. 

(h)  Id.  570.  (t)  I  Lev.  11. 

(c)  Id.  827.  W  Salk.224t.  1  Ld.  Safffm 

(d)  Id.  670.  203.  3Lev.^l. 
(c)  1  Sid.  90.  (/)   IP.  Wms.  505. 
(g)  1  T.  R.  741.  (m)  3  Bro.  ParU  Cat.  6i- 
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protection  of  the  fee,  and  he  can  only  part  with  it  by 
alienation,  lawful  or  tortious ;  by  merger ;  or  by  the 
lawful  entry  of  the  lord  for  condition  broken  or  for 
forfeiture. 

Forfeiture  may  be  effected  two  ways  :  1.  By  tortious 
alienation ;  as  by  feoffment  and  fine :  2.  By  acknow- 
ledgment of  an  adverse  tide;  as  by  accepting  a  fine 
firom  a  stranger. 

By  tortious  alienation  the  whole  series  of  limitations  is 
displaced ;  a  third  tide  is  introduced ;  and  all  previous 
ownerships  are  turned  into  a  right. 

By  acknowledgment  of  adverse  tide  nothing  is  dis- 
placed till  entry.  No  new  ownership  is  actually  intro- 
duced, but  only  a  different  tenure  acknowledged  or 
asserted. 

A  recovery  was  considered  an  exception  fi'om  the 
statute  de  Donis,  and  as  a  form  of  conveyance  applicable 
to  estates  tail  only :  if  there  are  any  instances  of  its 
having  been  resorted  to  by  tenant  for  life^  they  are 
rare ;  and  it  does  not  appear  that  before  the  statute  of 
uses  they  were  considered  tortious  assurances.  Between 
the  statute  of  uses  and  the  32  JET.  8.  c.  SI.  a  recovery 
was  considered  a  tortious  assurance;  Dixon  v.  Har' 
m.  (a)  The  statute  32£r.  8.  c.  SI.  was  passed  tore- 
move  the  tortious  effect,  by  enacting  that  a  recovery 
agidnst  the  particular  tenants  of  uny  lands  should  be 
void  against  such  persons  to  whom  the  reversion  or  re- 
mainder should  then  appertain.  That  statute,  which 
is  not  printed  in  the  statutes  at  large,  or  in  Cok^s  2d 
Insi.  (i),  did  not  extend  to  the  case  in  which  the  tenant 
for  life  came  in  as  vouchee ;  Pelham*s  Case  (c) ;  and  to 
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'a)  Faughan,51. 

[b)  During  this  part  of  the 
argument  the  Court  sent  for 
the  folio  edition  of  the  statutes 
piinted  by  order  of  parliament^ 


where  the  statute  was  found. 
Its  enactments  are  very  similar 
to  that  of  the  statute  l^Eliat. 
but  the  preamble  much  fUler. 
(c)  lRep.l4t. 
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Dob  denif 
Daties 

V. 

Gataobb, 


356.  a.  361.  h.  WoodCs  Indit.  264. ;  I  O-uise,  Dig.  94.; 
5  Owwe?,  Z)i^,  474.  Cam.  Dig.  Becao.  B.  2. ;  2  Bl.  Cm. 
861.  274.  JSflfc.  Abr.  Remainders  and  Reversions^  G. 
Feam  Cont.  Rem.  281.;  2  Wms.  Saund.  42.  w.  Dflw 
dem.  Webb  v.  Puckey  (a),  Doe  cfem.  Phipps  v.  Z/ord  Jf«^ 
grave  {b)^  Herring  v.  5rtw»  (c),  1  fFw5.  5af<;idl  319.; 
2  Wms.  Saund.  886.  Purefoj/  r.  Rogers^  Gierke  v.  Pf- 
wrf/  (d),  2>oe  £&»»  Daty  V.  Burnsall.  {e) 

They  contended  also  that  the  statute  14  Eliz.  r.  8. 
did  not  apply  to  the  case  of  contingent  remainders:  it 
was  intended  to  benefit  those  who  at  the  time  of  the  re- 
covery were  in  a  position  to  take  the  estate,  and  did  not 
propose  to  alter  the  rule  of  law  which  has  established, 
that  a  contingent  remainder  which  does  not  vest  when 
the  particular  estate  is  determined  can  never  vest  at  all. 
The  effect  of  the  statute  was,  not  to  prevent  the  forfei- 
ture of  the  estate  of  the  tenant  for  life,  but  to  let  in  the 
next  in  remainder  where  there  is  a  person  capable  of 
taking :  that  can  only  be  where  the  remainder  is  vested, 
unless  there  are  trustees  to  preserve  contingent  re- 
mainders. 


TiNDAL  C.  J.  The  question  which  has  been  argued 
before  us— •and  very  learnedly  argued  on  both  sides— 
is,  whether  the  common  recovery  which  was  suffered 
by  John  Phillips  in  1758, — John  Phillips  at  that  time 
being  a  bare  tenant  for  life,  — did  or  did  not  bar  the 
contingent  remainders  which  were  subsequent  to  his 
estate  for  life. 

The  estate  was  limited  to  J.  Phillips  for  life,  with 
remainder  to  his  first  and  other  sons,  in  tail  male.  It 
is  immaterial  to  consider  the  subsequent  vested  re- 
mainders,  for  the  only  point  that  has  been  brought 


(a)  5  71  R.  299. 
(6)  Id.  320. 
(c)  Skinn.74. 


(d)  I  Saund.  319. 

(e)  6T.R.3i. 
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before  us  in  argument  is,  whether  the  contingent  re-        18  89. 

mainders  that  were  subsequent  to  the  estate  of  J.  Philn        

lips  were   or  were   not   destroyed    by  this    common     ^2^  ^®™' 
recovery.  ^^ 

Now  it  is  an  admitted  principle,  admitted  by  the  Gatacbb. 
counsel  who  argued  this  case  for  the  lessor  of  the  Plain- 
tifi^  with  a  great  deal  of  investigation,  upon  the  uni- 
versal authority  of  text  writers,  and  also  all  the  autho- 
rides  in  the  books  from  the  time  of  Pelkam's  case, 
downwards,  that  if  a  tenant  for  life  suffer  a  common 
recovery,  the  contingent  remainders  which  are  subse- 
quent to  such  tenancy  for  life  are  barred,  —  barred  * 
upon  the  ground  that  the  tenant  for  life  has,  either  by 
his  alienation  of  a  greater  estate  than  he  was  entitled 
tOf  committed  a  forfeiture,  or,  that  he  has,  by  allow- 
ing himself  to  be  vouched  over  to  the  warranty,  and 
coming  in  and  then  assenting  to  it,  warranting  a  greater 
estate  than  that  to  which  he  was  entitled,  violated  the 
&ith  upon  which  the  estate  was  granted  to  him,  and  the 
forfeiture  is  complete.  And  the  immediate  consequence 
follows,  that  the  contingent  remainders  were  not  vested 
during  the  continuance  of  the  particular  estate  of  the 
tenant  for  life,  and  therefore  fall  to  the  ground,  and 
never  can  be  revived. 

But  it  is  said,  on  the  part  of  Plaintiff  in  this  case, 
that  in  the  course  of  those  authorities  which  have  been 
before  the  different  courts,  the  effect  of  the  statute  of 
of  14*  Eliz.  Cn  8.  has  never  been  sufficiently  adverted  to; 
for  inasmuch  as  a  portion  of  the  statute  declares  that 
<^  if  a  tenant  for  life  suffer  a  common  recovery,  as 
against  the  remainder-men  and  reversioners,  it  shall  be 
null  and  void,  and  of  no  effect  whatever,"  it  must  have 
that  consequence,  and  having  no  effect  whatever  it  is  no 
forfeiture,  but  the  subsequent  estates  remained  as  they 
were  before. 

In  the  first  place  one  can  hardly  conceive  that  the 

VOL,  V.  s  s 
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1889.       view  to  the  present  question.      Wiseman  v.  Crom{a\ 
■        Wiseman  v.  Jennings  (6),  Peck  v.  Channell  (r),  Leadi  ▼. 

I^ii  denu     Q^i^  ^^j^  S^ang^  V.  r«wpfe.  {e)     The  statute  does  m- 
t^.  tually  not  appear  to  have  been  adverted  to  again  till  the 

64TAGBB.  case  of  Clyffbrd  v.  Bichards  (g),  where  the  tenant  for 
life  was  himself  the  remainder-man,  and  therefore  the 
recovery  fell  within  the  exception  of  $.8.  14  Eiiz.  c.8. 
The  next  case,  and  the  only  other  in  which  the  statute 
is  mentioned,  is  Boughton  v.  SandUands  {h\  where  Sajt 
Williams  took  the  line  of  argument  which  has  been 
urged  to-day;  but  it  was  not  necessary  to  decide  the 
point,  and  it  was  not  adverted  to  by  the  Court. 

In  the  mean  time  several  cases  had  occurred  in  which 
the  statute  was  not  adverted  to,  but  a  recovery  was  said 
to  be  a  forfeiture  of  the  particular  estate ;  as  Plunkd  ?• 
Holmes  (j),  Loddingion  v.  Kime  (i),  Carter  v.  Barnard 
ton  (/),  Bamardiston  v.  Carter*  (m)  Plunket  v.  Hdmet 
furni3hes  no  authority;  for  the  recovery  in  that  case 
operated  as  a  merger  of  the  particular  estate,  and, 
therefore,  as  a  destruction  of  the  contingent  remainder. 
In  Carter  v.  Bamardiston  the  Master  of  the  Rolls  con- 
sidered that  the  fee  was  in  nubibuSf  or  in  gremio  legis^ 
which  shews  how  little  the  subject  was  then  considered; 
and  though  in  Bamardiston  v.  Carter^  in  Dom.  Proc^ 
the  Judges  decided  that  the  remainder  in  question 
was  contingent,  they  avoided  answering  the  question 
whether  or  not  it  was  barred:  Loddington  v.  Kimif 
therefore,  is  the  chief  authority  on  which  it  has  since 
become  a  received  opinion  that  a  recovery  bars  a  con- 
tingent remainder.  But  in  that  case  the  statute  was 
not  noticed,  and  it  has  been  followed  by  others  to  the 

(a)  Cro.  Eliz.  562.  (h)  S  Taunt.  373. 

(b)  Id.  570.  (0  ILev.U. 

(c)  Id.  827.  (fc)  iS'a/fe.224.  1  IaL  Raymd. 

(d)  Id.  670.  203.  3Lev.^l. 

(c)  1  Sid.  90.  (/)  1  P.  WtM.  505. 

(g)  1  T.  R.  741.  (ill)  3  Bro.  Park  Cos.  64. 
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contingent  remainder.  The  statute  of  the  14  Eliz. 
€.  8.  was  passed  after  the  preceding  statute  of  the 
S2  Hen.  8.,  which  was  passed  for  the  same  purposes, 
^  An  Act  for  the  avoiding  of  recoveries  by  collusion 
by  tenants  for  term  of  lifer  and  others ;  **  and  it  was 
passed  for  the  purpose  of  making  it  more  compre- 
hensive; because,  inasmuch  as  the  first  statute  only 
comprehended  the  case  where  the  demandant  brought 
his  writ  of  entry  against  the  tenant  for  life,  and  the 
tenant  for  life  vouched  over  the  common  vouchee,  there 
was  not  the  case  put  that  if  the  tenant  for  life  came  in 
to  vouch  he  should  be  within  the  operation  of  that  sta- 
tute; and  therefore  the  new  statute  puts  every  possible 
case  in  which  a  tenant  for  life  can  suffer  a  common 
recovery,  either  by  being  the  original  party  to  it,  or  by 
coming  in  upon  a  voucher  by  the  tenant  to  the  pracipe; 
and,  having  done  that,  just  observe  what  the  operation 
of  the  statute  is :  —  It  recites,  **  that  divers  persons 
being  seised,  or  that  have  been  seised  of  lands,  tene- 
ments^ and  hereditaments,  as  tenants  by  the  courtesy 
of  Englandy  tenants  in  tail  after  possibility  of  issue  ex- 
tinct, or  otherwise,  only  for  term  of  life  or  lives,  or  of 
estates  determinable  upon  life  or  lives,  have  heretofore 
permitted  and  suffered  other  persons  by  agreement  or 
covin  between  them  had,  to  recover  the  same  lands  and 
tenements  and  other  hereditaments  against  the  same 
particular  tenants  in  the  Queen's  Majesty's  Court,  or 
have  permitted  and  suffered  themselves  to  be  vouched 
by  other  persons,  by  agreement  or  covin  between  them 
had,  in  recoveries  suffered  of  the  same  lands,  tene- 
ments, and  other  hereditaments  in  the  Queen's  Majesty's 
Court,  to  the  great  prejudice  of  those  to  whom  the  re- 
version or  remainder  thereof  hath  appertained  or  ought 
to  appertain."  It  mentions  reversions  and  remainders 
in  the  same  breath.  Now  no  one  ever  heard  of  a  con- 
tingent reversion ;  —  it  must  have  meant  reversions 
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■        5  Cruise^  Dig.  474.  Com.  Dig.  Becao.  B.  2. ;  2  Bl.  Cm. 

PoB  dcm.     301   274.   Bac.  Ahr.   Remainders  and  Reversions,  G. 
Patzbi  _ 

9.  JP(?a;7»  Otii^.  JB^m.  281.;    2  )9^m&  jStztm^f.  42.  m.  Dm 

Gataobb.  d«w.  W?M  V.  Puckey  (a),  Z>o^  (few.  Phipps  v.  Zord  JIfirf- 
grave  {b).  Herring  v.  JBroww  (c),  1  W»5.  iSotmd  819.; 
2  fFww.  &zimd  886.  Ptarefby  r.  Rogers^  Gierke  v.  /^ 
Wf//  (d),  2)a^  d^w  Davi/  v.  BtamsaU.  (e) 

They  contended  also  that  the  statute  14  Eliz.  (^8. 
did  not  apply  to  the  case  of  contingent  remainders:  it 
was  mtended  to  benefit  those  who  at  the  time  of  the  re- 
covery were  in  a  position  to  take  the  estate,  and  did  not 
propose  to  alter  the  rule  of  law  which  has  established, 
that  a  contingent  remainder  which  does  not  vest  when 
the  particular  estate  is  determined  can  never  vest  at  all. 
The  effect  of  the  statute  was,  not  to  prevent  the  forfei- 
ture of  the  estate  of  the  tenant  for  life,  but  to  let  in  the 
next  in  remainder  where  there  is  a  person  capable  of 
taking :  that  can  only  be  where  the  remainder  is  vested, 
unless  there  are  trustees  to  preserve  contingent  re- 
mainders. 

TiNDAL  C.  J.  The  question  which  has  been  argaed 
before  us— •and  very  learnedly  argued  on  both  sides— 
is,  whether  the  common  recovery  which  was  suffered 
by  John  Phillips  in  1758,— John  Phillips  at  that  time 
being  a  bare  tenant  for  life, — did  or  did  not  bar  the 
contingent  remainders  which  were  subsequent  to  his 
estate  for  life. 

The  estate  was  limited  to  J.  Phillips  for  life,  with 
remainder  to  his  first  and  other  sons,  in  tail  male.  It 
is  immaterial  to  consider  the  subsequent  vested  re- 
mainders,  for  the  only  point  that  has  been  broaght 


(a)  5  T.  R.  ^99.  (d)  1  Saund.  819. 

/A 320.  '     (c)  6T.R.Si. 

Skinn.  74. 
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effect  was  in  JosepJi^  the  son  of  John^  who  was  born 
after  the  common  recovery  was  sufiered,  and  he  never 
had  any  right. 

Vaughan  J.  The  question  which  we  have  been 
called  on  to  decide  is,  whether  a  recovery  suffered  by 
tenant  for  life  be  a  forfeiture  of  his  particular  estate :  it 
has  been  argued  that  it  is  not,  on  the  assumption  that 
all  the  judges  of  Westminster  Hall  have  been  sleeping 
over  the  statute  of  14  Elizabeth,  But  that  statute  has 
often  been  adverted  to,  as  in  Smith  v.  Cbjfford^  and  other 
cases;  and  in  the  teeth  of  all  those  authorities,  we 
cannot  suppose  the  judges  to  have  remained  in  more 
than  Egyptian  darkness. 

CoLTMAN  J.  The  effect  of  the  argument  for  the 
Plaintiff^  is,  that  the  14  Eliz.  has  made  that  an  innocent 
conveyance,  which  before  was  tortious.  But  from  the 
case  in  Bendhe,  cited  in  PelharrCs  case,  it  appears,  that 
the  object  of  14  Eliz.  c.  8.  was  to  supply  a  deficiency  in 
the  statute  82  H.  8.  r.  SI.,  not  to  alter  the  effect  of  a  re- 
covery ;  and  under  S2  H.  8.  c.  SI.,  a  recovery  suffered  by 
tenant  for  life,  though  rendered  unavailing  against  vested 
remainders,  was  still  a  forfeiture  of  the  life  estate,  and 
so  operated  to  destroy  contingent  remainders.  But  how- 
ever that  may  be,  we  are  called  on,  after  a  lapse  of  nearly 
three  centuries,  to  put  a  different  construction  on  the 
statute,  on  the  ground  that  the  courts  have  overlooked 
it.  That  would  be  a  strong  proceeding  if  the  words 
of  the  statute  were  at  variance  with  the  decisions,  which 
in  our  opinion  they  are  not 

Erskine  J.  I  am  of  the  same  opinion.  The  cir- 
cumstance of  Lord  Cokeys  having  observed  that  the 
recovery  in  Pelham*s    case    was   suffered   before  the 
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1839.        effect  of  this  statute  should  not  have  come  under  the 
consideration  of  the  courts  in  the  various  decisions  that 

Bob  dem.      j^^^^^  taken  place.     I  will  only  mention  two  of  them, 
9.  which  were  brought  to  our  notice  by  the  counsel  for 

OATAGMk  the  Plaintiff,  the  one  that  of  Plunkett  v.  Holmes^  and 
the  other  Carter  v.  Bamadistoriy  in  which  latter  the 
question  was  put  to  all  the  Judges.  In  the  case  of 
Plunkett  V.  Holmes,  which  was  cited  to  us  from  Gilberfs 
Treatise  on  Uses,  302.,  the  Court  say,  "  Since  it  was  a 
contingent  remainder  to  Thomas,  the  recovery  destroyed 
the  particular  estate,  and  by  consequence,  the  coo- 
*  tingent  remainder:"  that  was  in  the  time  of  Leoinz. 
And  then  we  come  to  Carter  v.  Bamadiston,  where  the 
question  was  put  most  pointedly  to  the  Judges,  ^*  whe* 
ther  the  remainder  to  Sir  T.  Bamadiston  was  of  that 
nature  to  be  barred  by  the  recovery,'*  calling  there- 
fore their  attention,  pointedly  and  distinctly,  to  the 
difference  between  a  vested  remainder,  and  a  contingent 
remauider,  the  recovery  having  been  suffered  by  a  party 
who  was  a  bare  tenant  for  life.  In  answer  to  that,  the 
Chief  Justice  of  the  Common  Pleas  delivered  the  joint 
opinion  of  the  Judges,  ^^  that  the  same  was  6nly  a  con- 
tingent remainder;''  by  that  one  answer  in  effect  giving 
an  answer  to  the  two  questions,  which  were  involved  in 
it,  that  it  was  destroyed,  and  that  it  was  destroyed  in- 
asmuch as  it  was  a  contingent  remainder.  I  can  hardly 
therefore  conceive  that  after  such  a  continued  concor- 
rence  of  opinion  from  such  an  early  period,  down  even 
to  the  late  case  of  Doe  v.  Selln/,  a  point  of  this  sort 
should  not  have  been  agitated  in  Westminster  Hall,  be- 
cause it  is  to  be  assumed  that  all  our  predecessors  w^^ 
almost  blind  to  the  statute  of  Elizabeth,  which  could  not 
fail  to  be  brought  in  view  before  them  if  it  had  this 
efiect.  But  let  us  look  to  the  statute  itself,  and  see 
whether,  upon  the  words  of  the  statute,  «it  can  have  the 
operation  of  preserving,  as  it  is  contended  to  do,  the 
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the  right  of  way  to  the  extent  to  which  he  claimed  it,  or 
even  in  shewing  that  he  was  carting  wood  on  the  occasion 
in  question,  the  Plaintiff  was  entitled  to  the  verdict 
on  the  second  plea.  There  was  no  question  as  to  the 
others.     A  rule  nisi  having  been  granted, 

Step/ten  Serjt,  B,  Andrews^  and  Palmer^  shewed  cause. 
The  jury  have  found  that  the  Defendant  had  a  limited 
right  of  way :  and  if  he  had  a  right  of  way  to  any  extent 
or  for  any  purpose,  he  was  justified  in  entering  the 
Plaintiff's  close,  and  removing  any  obstruction.  The 
obstruction  was  equally  an  impediment  to  a  limited  as  to 
an  unlimited  right  of  way ;  and  the  real  issue  raised  by 
the  plea  is,  whether  or  not  the  Defendant  was  justified 
in  removing  that  obstruction :  in  relation  to  that  ques* 
tion,  the  precise  extent  of  his  right  was  immaterial,  or 
the  precise  mode  in  which  he  was  exercising  iL  If  that 
had  been  material,  the  Plaintiff  should  have  new-assigned. 
Where  a  Defendant  has  not  made  out  his  plea  to  the 
extent  he  has  pleaded  it,  yet,  if  he  proves  enough  to 
shew  that  the  Plaintiff  has  no  right  of  action,  he  entitles 
himself  to  the  verdict;  Benington  v.  Benington.  {a)  In 
Tapley  v.  JVainwright  (i),  the  Defendant  pleaded  to  tres- 
pass qu.  cL  Jr.j  that  two  closes  in  which  the  trespass  had 
been  comftiitted,  had  been  severed  by  the  Plaintiff  from 
a  waste  over  which  the  Defendant  had  a  right  of  com- 
mon ;  the  Plaintiff  replied,  that  they  had  been  enclosed 
for  more  than  twenty  years ;  and  it  was  held  that  that 
replication  was  sufficiently  established,  by  showing  that 
any  part  of  them  had  been  enclosed  for  that  period. 
{^Ttndal  C.  J.  If  the  verdict  be  entered  for  the  De- 
fendant, this  plea  would  be  evidence  in  all  future  times 
that  the  Defendant  had  a  right  to  the  extent  stated  in 
the  plea ;  but  according  to  Morewood  v.  Wood  (c\  if  you 


(o)  Cro.  Elix.  157. 
(6)  5B.S^  Adol.  395. 


(c)  4  T.  R.  157. 
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and  reminders  vested  in  the  person  subsequent  to  the 
tenancy  for  life ;  and  it  goes  on  to  say  that  such  reco- 
veries shall  be  altogether  void ;  ^*  that  all  such  recoveries 
hereafter  to  be  had  or  prosecuted  by  agreement  of  the 
parties  or  by  covin  as  is  aforesaid,  against  any  such 
particular  tenant  of  any  lands,  tenements,  or  heredita- 
ments whereof  the  same  particular  tenant  is  or  hereafter 
shall  be  seised  of  any  particular  estate  as  is  aforesaid, 
or  against  any  other  with  voucher  over  of  any  such 
particular  tenant,  or  of  an^  having,  or  that  had.  right 
or  title  to  any  such  particular  estate  or  tenancy  as  is 
aforesaid,  shall  from  henceforth  as  against  such  person 
or  persons  to  whom  any  reversion  or  remainder  thereof 
by  force  of  any  conveyance  or  device  before  that  time 
had  or  made,  shall,  ought,  or  lawfully  may  appertain, 
and  against  their  heirs  and  successors,  be  clearly  and 
utterly  void  and  of  none  effect/'  Speaking,  not  of  con- 
tingent remainders  —  which  belong  to  nobody  at  that 
time,  —  which  are  uncertain  whether  they  will  ever  vest 
at  all,  —  but  of  persons  in  reversion  or  remainder  who 
were  then  deprived  of  their  power  of  entry,  and  very 
often  put  to  a  difficult  process  by  a  real  action,  sus- 
tained great  expense,  and  sometimes  the  loss  of  their 
estates. 

I  do  not  think,  therefore,  when  you  come  to  look  at 
the  statute,  it  has  the  operation  contended  for.  If  not, 
the  consequence  of  the  recovery  suffered  by  the  tenant 
for  life,  either  by  his  own  tenancy,  or  his  coming  in, 
being  vouched,  and  vouching  over,  is  precisely  the  same 
as  it  was  before  upon  all  contingent  remainders,  and  as 
the  law  has  held  it  ever  since,  when  the  question  has 
arben  in  Westminster  Hall;  there  has  been  a  forfeiture 
of  the  particular  estate,  and  of  course  a  destructi(Hi  of 
the  contingent  remainders  dependent  upon  it.  There- 
fore I  think  the  effect  is,  that  of  all  the  contingent 
remainders,  the  only  one  that  ever  could  have  taken 
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the  jury  have  found  a  right  for  carting  timber  and  wood 
only,  from  King^s  Haugh  Wood,  the  question  is,  whether 
the  plea  can  be  taken  distributively,  and  the  verdict  be 
entered  accordingly :  and  I  think  it  cannot.  I  cannot 
put  it  as  a  plea  asserting  a  general  right  of  way  for  all 
purposes,  and  another  right  for  a  particular  purpose. 
But  we  are  called  upon,  when  the  Defendant  says  there 
is  a  general  right  for  the  convenient  occupation  of  his 
close,  to  qualify  it  by  saying  that  the  verdict  shall  be 
entered  as  for  a  right  of  carting  timber  only.  The  new 
roles  do  not  apply  to  such  a  case.  If  the  Defendant 
wishes  to  qualify  it  by  amendment,  it  can  only  be 
allowed  on  payment  of  costs.  He  may  have  leave  to 
amend  the  plea  according  to  the  verdict ;  the  Plaintiff 
to  be  at  liberty  to  reply  de  novoj  and  the  other  pleas  to 
be  withdrawn. 


18S9. 

HlOHAM 

V, 

Rabbtt. 


Vaughan  J.  In  Knight  v.  Woorcy  the  Defendant 
pleaded  a  right  of  way  for  the  purpose  of  conveying 
water  and  goods  from  the  river;  and  the  jury  found  he 
had  a  right  to  fetch  water.  What  the  jury  found 
therefore  was  contained  in  the  plea,  and  the  allegations 
were  capable  of  being  distributed ;  here  the  jury  have 
found,  but  the  Defendant  has  nowhere  alleged,  a  right  of 
way  for  carting  timber  only. 


CoLTMAN  J.  and  Erskine  J.  concurring,  the  Defend- 
ant had 

Leave  to  amend  on  payment  of  costs. 
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statute  of  Eliz,^  makes  it  less  probable  that  judges 
afterwards  should  not  have  considered  the  efiTect  of  tbt 
statute. 

Rule  absolute  for  entering  a  nonsoit 


June  10. 


HiGHAM  V.  RaBETT. 


To  an  acfioti 
of  trespass. 
Defendant 
pleaded  a 
right  of  way 
on  foot  and 
with  horses, 
cattle,  carts, 
waggons^  and 
other  car- 
riages for  the 
convenient 
occupation  of 
his  dose  JT. 
The  jury 
having  found 
that  he  had  a 
right  of  cart- 
ing timher 
and  wood 
only  from  JT., 
Held,  that 
Plaintiff  was 
entitled  to  the 
entire  verdict, 
and  that  De- 
fendant could 
not  enter  it 
distrihudvely 
for  such  right 
as  the  jury 
found. 


npRESPASS  for  breaking  and  entering  the  Barn- 
tiff's  close,  and  prostrating  his  gates  and  gate- 
posts. 

Pleas,  I.    Not  guilty. 

2.  A  right  of  way  on  foot,  and  with  horses,  catde, 
carts,  waggons,  and  other  carriages,  for  the  Defendant 
and  his  servants,  at  all  times  of  the  year,  at  their  free 
will  and  pleasure,  for  the  more  convenient  occupation  of 
a  close  of  the  defendant's,  called  Kings  Hough  Wood. 

S.  A  similar  right  of  way  in  respect  of  a  close  called 
Further  Barker's. 

4.  Liberum  tenementum. 

Issues  having  been  raised  on  these  pleas,  at  the  trial 
before  Littledale  J.,  the  jury  found  a  verdict  f^  the 
Plaintiff  on  the  first,  third,  and  fourth ;  and  on  the 
second,  that  the  Defendant  had  a  right  of  carting 
timber  and  wood  only  from  Kin^s  Hough  Wood,  along 
the  Plaintiff's  close.  It  did  not  appear  whether  or  not 
he  had  been  carting  wood  upon  the  occasion  in  question. 
Upon  this  finding,  the  learned  judge  directed  a  verdicC 
to  be  entered  for  the  Defendant  on  the  second  plea,  with 
leave  for  the  Plaintiff  to  move  to  enter  on  it,  instead, 
a  verdict  for  the  Plaintiff. 

Keily  moved  for  a  rule  nist  accordingly,  cm  the 
ground  that  the  Defendant  having  failed  in  establishing 


S  VICTORIA. 


627 


1839. 


Kelly  and  ChanneU  shewed  cause,  on  the  ground  that 
it  did  not  follow,   from  the   Defendant's   residing   in 
France^  that  he  might  not  occasionally  come  to  England^ 
as  it  appeared,  by  affidavit,  he  had  done  on  the  2Sd  of    O'Msara. 
May  1837. 


Porter 

<7. 


Bompas  Serjt.  and  Wightman^  in  support  of  the  rule, 
contended  that,  as  it  was  sworn  the  Defendant  resided 
in  France  from  December  1836,  and  was  there  on  the 
2Sd  oi  May  1837,  it  might  be  intended  he  was  there  on 
the  18th  also. 

But  the  Court  not  being  satisfied,  an  affidavit  was  then 
furnished  by  the  Defendant's  wife,  who  was  present  in 
court,  that  the  Defendant  was  at  Boulogne  on  the  18  th. 

The  counsel  for  the  Plaintiff  then  required  that, 
as  the  action  was  for  1200/.,  the  Defendant  should  be 
called  on  to  put  in  bail  to  the  action ;  Levi  v.  Clag" 
gett,  (a)  Hall  v.  Hawkins  (b)  shewed  that  the  practice, 
as  to  requiring  bail,  continued  the  same  since  the  stat. 
1  &  2  Vict.  e.  110.,  as  before. 


Tke  Courty  however,  refused  to  require  bail,  and  made 
the  rule  for  reversing  the  outlawry 

Absolute,  on  payment  of  costs. 

(a)  1  Meei.  S^  Wekb.  547.        (&)  4  Meei.  ^  WeUb.  592. 
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do  not  prove  a  prescription  as  laid,  yon  fail  altogether. 
We  think  the  Defendant  cannot  be  entitled  to  a  Yerdici 
generally  on  this  plea.]  At  all  events,  he  may  take  it 
distributively,  and  treat  the  several  all^ations  as  several 
pleas,  within  the  principle  of  rules  4,  5,  6  o(HiL  4*.  W.  4.; 
as  in  Knight  v.  fVoore  {a),  and  Phythian  v.  White,  {b) 


Kelly  and  Gunnings  in  support  of  the  rule* 
Ballard  v.  Dyson  (c)  and  DreweU  v.  Tawler  (d),  shew 
conclusively  that  a  defendant  or  plaintiff  who  set  up  a 
prescriptive  right,  and  prove  one  less  extensive  than 
they  have  alleged,  fail  altogether ;  and  where  a  defend- 
ant pleads  a  right  more  extensive  than  he  is  entitled  to, 
the  plaintiff  need  not  new-assign  the  limited  or  qualified 
right ;  Camling  v.  Higginson.  {e)  The  only  question  is, 
whether  the  Defendant  can  enter  a  verdict  distributively 
on  this  plea,  under  the  rules  of  HiL  4  JV.  4.  And  a 
verdict  can  only  be  entered  distributively  where  the 
jury  finds  one  of  several  allegations  contained  in  the 
pleading;  but  here  there  is  no  allegation  that  the  De- 
fendant has  a  right  of  way  for  the  purpose  of  carting 
timber ;  and  the  finding  of  the  jury  is  of  somethii^ 
which  does  not  appear  on  the  record  at  all.  In  order 
to  enter  a  distributive  verdict,  the  Court  must  amend; 
and  they  will  not  amend  by  inserting  a  species  of  right 
which  the  Defendant  never  claimed,  and  which  there- 
fore the  Plamtiff  could  not  be  prepared  to  meet 

TiNDAL  C.  J.  It  appears  to  me  that  this  is  a  general 
plea  of  right  of  way  on  foot  and  with  horses,  cattle, 
carts,  waggons,  and  other  carriages,  at  the  Defendant's 
free  will  and  pleasure,  for  the  more  convenient  occu- 
pation of  his  close,  called  Kin^s  Hough  Wood;  and  as 


(a)  3  Neva  Cases,  S. 
(6)  lMees.SfWeUb.2l6. 
(c)  1  Taunt.  fi79' 


(d)  3  B.  4  AdoU  735. 
le)  4  Jlfee^.  <$r  WOsb.  1245. 
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Billing  v.  Kightley.  ^^^  12. 

nnHE  Plaintiff  had  demurred  to  the  Defendant's  plea,  It  is  not  al- 

and>  without  any  demand  for  a  joinder  in  demurrer.  "^^^  ^  * 

,  ,  .  par^  to  make 

made  up  and  delivered  the  issue  in  demurrer.  up  ^id  de- 

liver the  iasoe 

fVilde  Seijt.  obtained  a  rule  nisi  to  set  aside  the  ^jIj^^^^  ^^* 

joinder  in  demurrer.     The  rule  of  HiL  4  W.  4.  s.  S.  manding  of 

prescribes,  that  **  No  rule  for  joinder  in  demurrer  shall  ^  opponent 
J  .     -  .  a  joinder  in 

be  required,  but  the  parly  demurring  may  demand  a  demurrer. 

joinder  in  demurrer,  and  the  opposite  party  shall  be 
bound,  within  four  days  after  such  demand,. to  deliver 
the  same ;  otherwise  judgment" 

Stephen  Seijt,  who  shewed  cause,  contended,  that 
the  rule  was  not  imperative,  but  left  the  Plaintiff  an 
option  of  making  up  the  demurrer  book  without  de- 
manding a  joinder:  he  could  not  proceed  to  judgment 
without  a  demand  of  joinder,  if  the  Defendant  took  no 
notice  that  the  book  was  made  up ;  but  when  the  rule 
for  joinder  was  dispensed  with,  he  might  proceed  at 
once  to  make  up  the  demurrer  book. 

TiNDAL  C.J.     Why  should  not  the  Defendant,  if* 
he  sees  his  plea  is  ill,  have  the  opportunity  of  taking 
out  a  summons  to  amend  ? 

The  fair  construction  of  the  rule  is,  that  the  demand 
shall  be  made,  and  if  the  joinder  be  not  delivered  within 
four  days,  the  opposite  party  may  sign  judgment. 

Rule  absolute. 
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June  11.      ToTTON,  Demandant;  Vincent,  Deforciant 


Fine  of  conn- 
Bor'fi  lands  in 


^OMPAS  Seijt  moved  to  amend  a  fine  oiHiL  49  G.  3., 
j;  wiTanv'"  ^J  inserting  the  parish  of  Ridgewell. 

other  adjoin*  The  deed  to  lead  the  uses  conveyed  a  close,  called 
amended  by  ^^^^^^s  ^  ^^e  parish  of  Great  Yeldham^  and  all  the 
inserting  the    conusor's  other  lands  in  the  parish  of  Great  YeldhoMf 

paridi  of  22^    Qj.  Qjjy  other  adjoining  parish. 

an  aqjoming  ''  .     . 

parish  in  ^Y  affidavit,  it  now  appeared  that  a  small  portion  of 

which  the  the  land  was  in  the  adjoining  parish  of  Ridgewellf  and 
land,  which  ^^^  ^^  possession  had  gone  consistently  with  the  deed, 
bad  gone  ac-  By  3  &  4?  fT.  4.  c.  74.  ss.  7.  9.,  if  it  be  apparent  on  the 
dwSi  1^  A  ^^^  ^^^^  there  is  an  omission  of  any  portion  of  land 
the  uses.  intended  to  be  passed,  the  fine  shall  be  valid  as  to  that 

portion,  without  amendment ;  but  as  the  omission  here 
appeared  only  by  affidavit,  the  parties  applied  to  amend.. 

Per  ctiriam^ 

Fiat 


Jvne  II.  Porter  v.  O'Meara. 

The  Court        A    RULE  nisi  had  been  obtained  to  reverse  the  out- 

reversed  an  lawry  of  the  Defendant  upon  an  affidavit  that  he 

outlawry  in  , 

an  action  for    resided  in  France  from  December  1836  to  April  1839. 

1200/.  on  The  writ  of  exigent  was  issued  on  the  18  th  of  M(Pf 

payment  of       i  q«»7 

costs,  without  .       . 

calling  on  the  Defendant  to  put  in  bail. 

An  affidavit  in  support  of  a  rule  to  reverse  an  outlawry  should  shew  distinctly 
Uiat  the  Defendant  was  abroad  at  the  date  of  the  exigenL 
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Kelly  and  Channel!  shewed  cause,  on  the  ground  that 
it  did  not  follow,   from  the   Defendant's   residing  in 
France^  that  he  might  not  occasionally  come  to  Englandj 
as  it  appeared,  by  affidavit,  he  had  done  on  the  2Sd  of    O'Msara. 
May  1837. 


Porter 

V, 


Bampas  Seijt  and  Wightman^  in  support  of  the  rule, 
contended  that,  as  it  was  sworn  the  Defendant  resided 
in  France  from  December  1836,  and  was  there  on  the 
23d  o(  May  1837,  it  might  be  intended  he  was  there  on 
the  18th  also. 

But  the  Court  not  being  satisfied,  an  affidavit  was  then 
furnished  by  the  Defendant's  wife,  who  was  present  in 
court,  that  the  Defendant  was  at  Boulogne  on  the  18  th. 

The  counsel  for  the  Plaintiff  then  required  that, 
as  the  action  was  for  1200/.,  the  Defendant  should  be 
called  on  to  put  in  bail  to  the  action ;  Levi  v.  Clag" 
gett.  {a)  Hall  v.  Hawkins  (b)  shewed  that  the  practice, 
as  to  requiring  bail,  continued  the  same  since  the  stat 
1  &  2  Vict.  c.  110.,  as  before. 


The  Courts  however,  refused  to  require  bail,  and  made 
the  rule  for  reversing  the  outlawry 

Absolute,  on  payment  of  costs. 

(a)  1  Meei.  S^  Welib.  54,7.        (b)  4  Mees.  ^  WeUb.  592. 
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1839.       that  application,  however,  would  have  been  annecessary 

if  his  admission  were  void.     But  the  neglect  to  take  out 

Paget  {^j^  certificate,  which  is  to  make  an  attorney's  admissioQ 
Chaubbrs.  ^^^^  under  sect.  31.  of  37  G.  3.  c.  90.  means  a  wilfal  ne- 
glect; and  not  a  mere  inadvertence;  and  there  is  nothing 
to  shew  wilful  neglect  here.  Then,  a  re-admissioD|  in 
some  respects,  gives  validity  to  an  admission ;  h  re 
Hodgson  and  Ross  (a) :  and  the  rules  as  to  re-admission 
are  often  relaxed  at  the  discretion  of  the  Court:  Ex 
parte  Hubbard  {b\  Ex  parte  Blunt,  {c) 

This  application  too,  is  made  after  a  lapse  of  thirteen 
years,  and  if  the  objection  be  tenable,  the  party  is  liable 
to  penalties  for  the  whole  of  that  period :  ^ck  v.  WSr 
kins,  {d)  But  in  Ex  parte  Page  (e),  and  Anonymous  {^ 
the  Court  were  inclined  to  think,  that  afler  such  a.lapse 
of  time,  the  roll  should  be  conclusive. 

Wilde  Serjt.,  in  support  of  the  application.  This  role 
was  obtained  on  the  ground  that  Wilton  was  not  an 
attorney  of  the  Court  of  King's  Bench  in  1826.  That 
has  been  decided  by  the  proper  tribunal ;  and  this 
Court  cannot,  afler  such  decision,  say  that  Wilton  was 
on  the  roll  of  the  Court  of  King's  Bench  in  1826.  If 
his  admission  there  was  void,  his  admission  in  this 
Court  falls  to  the  ground.  And  the  neglect  on  which 
the  Court  of  Queen's  Bench  has  pronounced  his  ad- 
mission void  may  well  be  termed  a  wilful  neglect :  for, 
if  he  had  applied  to  be  re-admitted  in  that  Court  in 
1826,  he  must  have  explained  why  he  omitted  to  obtain 
his  certificate  after  1823,  whereas,  by  coming  to  this 
Court  on  his  supposed  admission  in  the  King's  Bench, 
he  eluded  all  inquiry. 

Char.  adv.  XfidL 

(a)  3  Adol.  S^  EU.  226.  (d)  1  Cr.  S^  M.  23. 

{b)  1  Bowl.  438.  {e)  1  Bingh.  l60. 

(c)  5  Dwfl.  231.  {jg)  ftB.Ss  AdoL  766. 
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TiNDAL  C.  J.  Upon  this  rule,  which  calls  on  Mr. 
Henry  Wilton  to  shew  cause  why  his  name  should  not 
be  struck  off  the  roll  of  attorneys  of  this  Court,  the  facts 
upon  which  the  Court  is  called  upon  to  determine  are 
these :  — 

Mr.  WiUon  was  admitted  an  attorney  of  the  Court  of 
King's  Bench  in  1810,  and  took  out  his  first  certificate 
as  an  attorney  in  1813,  continuing  his  certificate  yearly 
till  1819  inclusive,  when  his  last  certificate  was  in  force 
until  the  1 5th  N&oember  1 820.  From  that  time  he  ceased 
to  take  out  his  certificate,  or  to  practise,  till  1826. 

In  the  year  1823  he  was  re-admitted  an  attorney  of 
the  Court  of  King's  Bench,  upon  an  affidavit  stating  his 
original  admission,  and  that  in  pursuance  of  the  statute 
end  previous  to  his  practising,  he  took  out  a  certificate, 
which  he  continued  to  take  out  and  duly  to  pay  for  the 
same,  until  15th  November  1820,  but  from  that  day  he 
omitted  so  to  do,  and  ceased  to  practise.  But  after  such 
re-admission,  no  certificate  was  taken  out  by  him  until 
1826. 

Upon  this  state  of  facts,  on  the  25th  June  1837,  a 

rule  nisi  was  obtained  in  the  Court  of  King's  Bench,  in 

the  case  of  Wilton  v.  Chambers^  calling  on  the  Plaintiff 

to  shew  cause  why  certain  judgments,  executions,  and 

other  securities,  should  not  be  set  aside ;  which  rule  was 

afterwards  made  absolute  in  Michaelmas  term,  1837,  the 

rule  reciting,  that  Wilton  was  not  entitled  to  practice  in 

the  Court  of  King's  Bench,  and  that  the  question  as  to 

the  judgments,  &c.,  should  be  referred  to  the  Master, 

on  certain  terms  therein  contained.     The  judgment  of 

the  Court  of  King's  Bench  is  reported  in  7  AdoU  4* 

£lliSj  532.,  from  which  it  appears  that  the  ground  on 

.which  the  Court  proceeded  to  make  the  rule  absolute 

^was,  that  on   re-admission,  an  attorney  is   bound    to 

take  out  his  certificate  forthwith ;  and  that  Mr.  Wilton 

not  having  so  done  till  1826,  his  admission  in  1823  was 
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18S9*        null  &n^  ^oi^»  under  the  thirty-first  section  of  thestat 

"       37  G.  3-  c.  90. ;  or,  in  other  words,  that  in  1826  he  was 

Paobt        ^ff  ^jjg  ^qH  ^,f  attorneys  of  that  Court. 

Such  being  the  statement  relating  to  Mr.  Wilton  as 
an  attorney  of  the  Court  of  King's  Bench,  it  appean 
that,  in  Hilary  term  1826,  he  was  admitted,  for  the  first 
time,  an  attorney  of  the  Court  of  Common  Piea^  upon 
affidavit  that  he  was  then  an  attorney  of  the  Court  of 
King's  Bench,  and  upon  producing  to  the  officer  the 
admission  of  1810  in  the  Court  of  King's  Bench,  and 
reading  his  affidavit  that  he  had  paid  the  duty  on  the 
articles,  and  that  he  had  been  admitted  an  attorney  of 
the  Court  of  King's  Bench. 

Nothing  can  be  more  express  or  positive  than  the 
affidavit  of  Mr.  Wilton,  as  to  the  exclusion  of  any  pos- 
sibility of  fraud  on  his  part  in  obtaining  his  admisaon 
in  this  Court     In  Hilary  term,  1826,  he  applied  at  die 
Secondary's  office  to  ascertain  what  was  requisite  and  ne* 
cessary  in  order  to  be  admitted  an  attorney  of  this  Court ; 
he  stated  to  the  Secondary  the  exact  facts  of  hb  case  as 
to  his  admission  and  re-admission  in  the  Court  of  Kin^s 
Bench,  and  that  he  had  taken  out  his  first  certificate 
under  such  re-admission  in  January  1826 ;  and  asked  the 
officer  especially,  if  it  was  necessary  for  him  to  give  the 
usual  notices,  as  he  had  done  on  his  re-admission,  when 
the  Secondary  told  him  he  need  not  do  so,  but  that  all 
that  was  necessary  was  to  make  such  affidavit,  as  in  fiKi 
he  had  made ;  and  even  before  he  swore  the  affidaviti 
he  shewed  it  to  the  Secondary,  who  stated  it  was  suffi- 
cient.   And  the  officer  has  certified  to  the  Court,  daring 
the  progress  of  the  argument,  that  the  affidavit  was  in 
the  precise  form  then  used,  and  upon  which  very  large 
numbers  of  attorneys  have  been  admitted  in  this  Court; 
although,  since  that  time,  the  form  has  been  altered  by 
the  insertion  of  the  statement  that  the  party  has  coih 
tinned  an  attorney  of  the  Court  of  Bang's  Bench  ever 
since  his  admission  or  re-admission. 
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Upon  this  affidavit  Mr.  WiUon  was  admitted;  and 
from  the  year  1826  he  took  out  his  certificate  regularly 
to  1831,  when  he  ceased  to  practise  altogether. 

Now,  it  may  be  questionable  whether  he  was  regularly 
admitted,  or  more  properly,  whether  he  was  entitled  to 
claim  to  be  admitted  in  the  Common  Pleas,  upon  filing 
the  affidavit  which  he  produced ;  for  if  the  defect  in  it 
had  been  pointed  out  at  the  time,  the  Court  would 
probably  have  required  an  original  admission  in  this 
Court 

But  he  was  admitted,  de  factOj  without  any  fraud, 
and  with  the  knowledge  of  the  Secondary,  whom,  as 
before  stated,  he  consulted  on  the  steps  to  be  taken. 
He  had  never  practised  in  the  Common  Pleas  before 
that  admission;  he  had  never  been  guilty  of  any  neglect 
in  taking  out  his  certificate  afler  his  original  admission 
in  that  Court.  The  objection  therefore  which  was  made, 
and  held  to  be  available  against  the  validity  of  his  re- 
admission  in  the  Court  of  King's  Bench,  viz.  that  he  had 
not  forthwith  taken  out  his  certificate,  and  that  there- 
fore, under  37  G.  3.  c.  90.  5.  31.,  his  admission  was  null 
and  void,  cannot  apply  to  his  admission  in  the  Common 
Pleas  in  1826;  for  the  certificate  was  forthwith  taken 
out  after  such  admission,  and  regularly  continued.  If 
Mr.  Wilton,  instead  of  resting  upon  his  admission  in  the 
Court  of  King's  Bench,  had  given  the  regular  notices, 
and  obtained  his  admission  as  an  original  admission  as  an 
attorney  in  this  Court,  all  would  have  been  not  only 
▼slid  in  law,  but  strictly  regular  and  free  from  ob- 
jection. 

The  question  therefore  becomes  this,  —  whether  this 
Court  is  bound  to  strike  Mr.  WiUorCs  name  off  the 
roll,  on  the  ground,  not  that  his  admission  is  absolutely 
Toid,  but  that,  as  the  facts  now  appear,  it  may  have 
been  irregularly  obtained.  And  we  think,  under  the 
circumstances  above  referred  to,  and  particularly  ob- 
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1839. 
Paget 

V. 

Chambebs. 


serving  the  great  distance  of  time  at  which  the  objection 
is  made,  that  we  are  not  called  upon,  in  the  exercise  of 
a  sound  discretion,  to  direct  his  name  to  be  struck  oC 

The  rule,  therefore,  must  be  discharged;  but,  as  it 
appears  to  us,  that  if  the  Court  had  known,  at  the  time  of 
his  admission  in  1826,  that  his  admission  in  the  Court  of 
King's  Bench  was  invalid  on  the  ground  of  the  omissioii 
to  take  out  his  certificate,  they  would  not  have  allowed 
him  to  be  admitted  in  this  Court  on  such  aflBdavit,  we 
think  it  should  be  discharged  without  costs. 

Rule  dischaiged. 


May  21. 


ToPLis  and  Another  v.  Grane. 


Defendant,       ^HE  declaration  stated,  that  the  Defendant  at  the 

O.  autiborized  ^^™®  ^^  ^^^  making  of  his  promise  and  undertaking 

Plaintifik,  as  thereinafter  mentioned,  carried  on  the  business  of  an 
brokera,  to  attorney  and  solicitor;  that  just  before  the  time  when, 
goods  on  A.'b  ^^-'  ^^  ^^^  represented  and  affirmed  to  the  Plaintifi 
premises,  for    that  he  was  the  attorney  of  one  Frances  Osborne^  and 

that  the  said  F.  Osborne  was  then  lawfully  entitled 
to  certain  arrears  of  rent,  to  wit,  210/.  15s.  6d^  doe 
to  lier  at  Christmas  1831  from  one  William  Arm^ 
strong,  in  respect  of  the  rent  of  certain  premises,  bdng 
No.  5.  New  Bridge  Street,  in  the  parish  of  Si.  Brides, 
in  the  city  of  London;  and  that  she  was  then  en- 
titled to  distrain  on  the  said  premises  for  the  recovery 
thereof;  and  thereupon,  on  the  14th  of  January  1832, 

quired  an  in-  ^^  consideration  thereof,  and  that  the  Plaintiffs,  at  the 
demnity, 

which  Defendant  gave  on  the  part  Of  O.,  and  afterwards  said  he  would  give  a 
further  guaranty.  The  owners  of  the  privileged  goods  having  sued  and  re- 
covered against  Plaintiffs^  Hdd^  that  Defendant  was  liable  to  make  good  the  lo« 
they  had  sustained. 


rent  due  to 
O.;  where- 
upon the  dis- 
tress  was 
made.     Some 
of  the  goods 
being  pri- 
vileged from 
distress,  and 
claimed  by 
the  owners, 
Plamtifis  re- 
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special  instance  and  request  of  the  Defendant,  would,        18S9. 
by  themselves  or  their  agents,  seize  and  distrain  cer- 
tain  goods   and  chattels   on   the   premises   at   No.  5. 
New  Bridge  Streetj  for  the  recovery  of  the  said  arrears       G&ane. 
of  rent  so  alleged  to  be  due  to  F.  Osborne^  the  De- 
fendant undertook,   and   then  faithfully   promised  the 
Plaintiffs  to  indemnify  and  save  harmless  the  Plaintiffs 
from  all  loss,  damage,  costs,  and  charges  which  should 
or  might  arise  or  happen,  or  be  incurred  by  them  for 
or  by  reason  of  such  seizure  and  distress  of  the  said 
goods  and  chattels,  or  any  of  them :  that  the  Plaintiffs, 
confiding  in  the  said  promise  and  undertaking  of  the 
Defendant,  did  then  employ  certain  persons  then  carry- 
ing on  the  business  of  brokers  in  copartnership,  to  wit, 
one    Thomas  Warlters,  one    William   WarUers,  and  one 
Samuel  Lovejoy^  to  make  such   seizure  and  distress  of 
the  said  several  goods  and  chattels  as  agents  of  the 
Plaintiffs  in  that  behalf;  and  the  Defendant  then  as- 
sented to  the  employment  of  such  last  mentioned  per- 
sons  by  the   Plaintiffs.     That  the  said  agents  of  the 
Plaintiffs  did  then,  to  wit,  on,  &c  as  such  agents,  seize 
and  distrain  the  said  several  goods  and  chattels  then 
being  on  the  premises  for  the  recovery  of  the  -arrears 
of  rent  alleged  by  the  Defendant  to  be  due  to  F.  Os- 
borne.     That  after  the  said  seizure  and  distress,  to  wit, 
cm,  &c.,  divers  large  quantities  of  the  said  goods  and 
chattels  so  distrained   as   aforesaid   were   claimed   by 
divers  persons,  on  the  ground  that  the  same  goods  and 
chattels    respectively   were   privileged   from   the    said 
seizure  and  distress  so  made  on  behalf  of  F.  Osborne; 
of  which  claims  the  Defendant  had  notice,  and  was  then 
requested  by  the  Plaintiffs  to  permit  them  to  return  the 
same  goods  and  chattels  to  the  said  respective  claim- 
ants, but  the  Defendant  then  wholly  refused  to  give 
such   permission,  and  then  directed  the  Plaintifis   to 
retain  the  said  goods  and  chattels,  and  cause  the  same 
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18S9.        null  and  void,  under  the  thirty-first  section  of  the  stat 

'        37  G.  3.  c.  90. ;  or,  in  other  words,  that  in  1826  he  was 

Paget        ^g*  ^^^  ^.^^  ^f  attorneys  of  that  Court. 

Gbaxbbbs.  Such  being  the  statement  relating  to  Mr.  Wilton  as 
an  attorney  of  the  Court  of  King's  Bench,  it  appears 
that,  in  Hilary  term  1826,  he  was  admitted,  for  the  first 
time,  an  attorney  of  the  Court  of  Common  Piea^  upon 
affidavit  that  he  was  then  an  attorney  of  the  Court  of 
King's  Bench,  and  upon  producing  to  the  officer  the 
admission  of  1810  in  the  Court  of  King's  Bench,  and 
reading  his  affidavit  that  he  had  paid  the  duty  oo  the 
articles,  and  that  he  had  been  admitted  an  attorney  of 
the  Court  of  King's  Bench. 

Nothing  can  be  more  express  or  positive  than  the 
affidavit  of  Mr.  Wilton^  as  to  the  exclusion  of  any  pos- 
sibility of  fraud  on  his  part  in  obtaining  his  admission 
in  this  Court.  In  Hilary  term,  1826,  he  applied  at  die 
Secondary's  office  to  ascertain  what  was  requisite  and  ne- 
cessary in  order  to  be  admitted  an  attorney  of  this  Court ; 
he  stated  to  the  Secondary  the  exact  facts  of  his  case  as 
to  his  admission  and  re-admission  in  the  Court  of  Eing^s 
,  Bench,  and  that  he  had  taken  out  hb  first  certificate 

under  such  re-admission  in  January  1826 ;  and  asked  the 
officer  especially,  if  it  was  necessary  for  him  to  give  the 
usual  notices,  as  he  had  done  on  his  re-admission,  when 
the  Secondary  told  him  he  need  not  do  so,  but  that  all 
that  was  necessary  was  to  make  such  affidavit,  as  in  fact 
he  had  made ;  and  even  before  he  swore  the  affidavity 
he  shewed  it  to  the  Secondary,  who  stated  it  was  suffi- 
cient. And  the  officer  has  certified  to  the  Court,  daring 
the  progress  of  the  argument,  that  the  affidavit  was  in 
the  precise  form  then  used,  and  upon  which  very  large 
numbers  of  attorneys  have  been  admitted  in  this  Coort; 
although,  since  that  time,  the  form  has  been  altered  bj 
the  insertion  of  the  statement  that  the  party  has  oon- 
tinned  an  attorney  of  the  Court  of  Bang's  Bench  ever 
since  his  admission  or  re-admission. 
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leged  from  the  distress  and  seizure  were  at  the  time 
of  such   distress   and     seizure   in  fact  so   privileged, 
whereof  the  Defendant  had  due  notice;  and  although 
afterwards,  on  the   25th  January  1835,  the  Plaintiffs 
gave  notice  to  the  Defendant  of  the  demand  of  payment 
so  made  upon  them  by  T.  Warlters,  W.  Warliers,  and  & 
Ixwefin/y  and  then  requested  the  Defendant  to  indemnify 
and  save  harmless  the  Plaintiffs  from  and  against  the 
same  payments  and  all  damages  in  respect  of  the  pre- 
mises; nevertheless,  the  Defendant,  not  regarding  his 
promise  and  undertaking,  did  not,  nor  would,  when  he 
was   so  requested,   or  at  any  other  time,   indemnify 
and  save  harmless  the  Plaintiffs  from  such  payments 
to  T.  fVarlterSj  W.  Warlters^  and  S.  L/wejqy^  of  the  last 
mentioned  sums  of  money  or  any  part  thereof,  or  of  all 
damages  in  respect  thereof,  but  wholly  neglected  and 
refused  so  to  do:  by  means  whereof  they,  for  recovering 
damages  on  occasion  of  the  premises,  afterwards  im- 
pleaded the  Plaintiffs  in  a  certain  action  in  his  Majesty's 
Court  of  Exchequer,  and  such  proceedings  were  there- 
upon had  in  the  said  Court,  that  the  said  T.  Warlters^ 
W.  WarUerSj  and  S.  I^roejoy^  afterwards,  by  the  con- 
sideration and  judgment  of  the  Court,  recovered  against 
the  Plaintiffs  a  large  sum  of  money  on  occasion  of  the 
premises,  and  of  their  costs  by  them  about  their  suit  in 
that  behalf  expended,  to  wit,  164/.  9^.,  which  sum  of 
money  the  Plaintiffs  afterwards,  to  wit,  on,  &c.,  were 
forced  and  obliged  to   pay,   and   did   then  pay  to  T. 
WarlterSy  JV.  fVarlterSj  and  S.  Lovefoy :  and  the  Plain- 
tifis   were  also  forced  and  obliged  to  lay  out  and  ex- 
pend, and  did  lay  out  and  expend,  a  large  sum,  to  wit, 
50/*,  in  and  about  their  defence  in  the  said  action :  from 
which   said   several   sums   of  money   so  paid   by   the 
Plaintifis,  the  Defendant  had  not  indemnified  and  saved 
harmless  the  Plaintiffs,  although  often  requested  so  to 
doy  but  had  therein  wholly  failed  and  made  default,  con- 
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trary  to  the  form  and  effect  of  the  said  promise  and 
undertaking  of  the  Defendant  so  by  him  made.  The 
Plaintiffs  also  alleged  as  a  further  breach,  that  although 
they  had  been  put  to  and  had  incurred  divers  other  costs 
and  charges,  to  wit,  100/.,  on  occasion  of  the  premises; 
and  although  afterwards,  on  the  4th  of  June  1835,  the 
Plaintiffs  required  the  Defendant  to  indemnify  them  the 
said  costs,  charges,  and  expenses,  yet  the  Defendant, 
not  regarding  his  said  promise,  had  not  indemnified  the 
Plaintiffs,  nor  paid  to  them  the  said  moneys,  or  any 
part  of  them. 

The  declaration  also  contained  indebitatus  couDts,— 
each  claiming  200/.,  —  for  the  price  and  value  of  work 
done  and  materials  for  the  same  provided  by  the  Pkdo- 
tiffs ;  for  money  paid  for  the  use  of  the  Defendant ;  and 
for  money  found  to  be  due  on  an  account  stated. 

The  Defendant  pleaded,  first,  nofi  assumpsit^  upon 
which  issue  was  joined.  Secondly,  —  as  to  so  much  of 
the  causes  of  action  in  the  first  count  mentioned  as  re- 
lated to  the  employment  of  T.  fVarlters^  fV.  WarUerh 
and  5.  Lovgqi/y  by  the  Plaintiffs  in  that  count  men- 
tioned, —  that  the  Defendant  did  not  assent  to  the  em- 
ployment of  them  to  make  such  seizure  and  distress  tuodo 
etjbrmd;  upon  which  issue  was  joined.  Eighthly,-" 
as  to  the  first  count,  —  that  the  Plaintiffs  were  damni- 
fied as  in  that  count  mentioned,  by  and  through  the 
negligence,  misconduct,  and  default  of  the  Plaintiffi 
and  their  servants,  and  by  and  through  the  want  of 
skill,  care,  and  attention  of  the  Plaintiffs  and  of  their 
servants,  and  not  further  or  otherwise.  Eleventhly,— 
as  to  the  second  and  third  counts,  —  that  the  said  work 
in  the  second  count  mentioned,  was  done  and  performed 
by  the  Plaintiffs,  upon  the  retainer  of  the  Defendant, 
for  the  purpose  of  distraining  for  certain  arrears  of  rent 
in  and  upon  certain  premises;  and  that  the  materials 
therein  also  mentioned  were  provided  by  the  Plainuffs 
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in  and  about  the  same ;  and  that  the  money  in  the  third 
count  mentioned  was  paid  and  disbursed  by  the  Plain- 
tiffs in  and  about  the  said  work  upon  the  said  retainer, 
and  for  the  purpose  aforesaid ;  and  that  the  work  was 
done  and  performed  by  the  Plaintiffs  in  so  negligent, 
unskilful,  and  improper  a  manner,  that  by  and  through 
the  default,  negligence,  and  want  of  skill,  care,  and 
attention  of  the  Plaintiffs  in  that  behalf,  the  said  work 
and  the  materials  for  the  same  provided,  and  the  dis- 
bursements so  made,  became  and  were  wholly  useless 
and  of  no  value  whatsoever  to  the  Defendant ;  whereof 
the  Plaintiffs,  at  the  time  in  the  second  and  third  counts 
mentioned,  had  notice. 

To  the  eighth  plea,  the  Plaintiffs  replied,  that  they 
were  not  damnified  as  in  the  first  count  mentioned,  by 
and  through  the  negligence,  misconduct,  or  default  of 
the  Plaintiffs  or  their  servants,  or  by  or  through  the 
want  of  skill,  care,  or  attention  of  the  Plaintiffs  or  their 
servants,  modo  et  forma:  upon  which  issue  was  joined. 
To  the  eleventh, — that  the  work  in  the  second  count 
mentioned  was  not  done  and  performed  by  the  Plaintiffs 
in  so  negligent,  unskilful,  or  improper  a  manner,  that 
by  and  through  the  default,  negligence,  want  of  skill, 
care,  or  attention  of  the  Plaintiffs  in  that  behalF,  the 
work  and  materials  for  the  same  provided,  and  the 
disbursements  so  made  in  respect  of  the  same,  became 
and  were  whoUv  useless,  niid  of  no  value  whatever  to 
the  Defendant,  modo  et  forma;  upon  which  issue  was 
joined. 

The  action  was  brought  to  recover  the  sum  of 
185/.  95.  6d.  under  the  following  circumstances. 

The  Plaintiffs,  at  the  several  times  hereinafter  men- 
tioned, were  partners  as  auctioneers  and  valuers,  under 
the  firm  of  Tqplis  and  Son.  The  Defendant  is  an  at- 
torney;  and  from  a  period  anterior  to  Christmas  1 83 1, 
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18S9.  until  the  24th  oi  June  1832,  carried  on  business  as  sach 
in  partnership  with  Brooks  and  Cooper  ;  since  that  tune 
he  has  practised  as  an  attorney  without  a  partner, 

Granb.  At  Christmas  1831,  the  sum  of  210/.  155.  StL  became 

due  from  William  Armstrong  to  Frances  Osborne^  the  aoot 
of  the  Defendant,  in  the  first  count  respectively  named, 
for  rent  of  the  premises  in  the  first  count  referred  to. 
William  Armstrong  was  an  auctioneer;  and  the  lower  part 
of  the  premises  was  used  by  him  for  the  purpose  of  an 
auction  room.  On  the  afternoon  of  Saturday  the  14th 
of  January  1832,  the  Defendant  called  at  the  Plaintifi' 
office,  but  not  finding  them  there,  he  gave  their  clerk  the 
following  written  authority  to  distrain :  —  **  To  Messrs. 
TopliSf  or  their  agent, — I  do  hereby  authorise  you,  or 
your  agent,  to  seize  and  distrain  the  several  goods  and 
chattels  on  the  premises.  No.  5.  New  Bridge  Street,  in  the 
parish  of  St.  Bride? s,  in  the  city  of  London^  for  the  sum 
of  210/.  155.  6i.  for  arrears  of  rent  due  from  WiOim 
Armstrong  to  Frances  Osborne^  at  Christmas  last:  and 
for  so  doing  this  shall  be  a  sufficient  warrant  or  au- 
thority.    As  witness,"  &c. 

The  Defendant  desired  the  clerk  to  get  the  distress 
levied  forthwith,  as  there  was  a  large  quantity  of  furni- 
ture in  the  auction  room.  On  being  informed  that  both 
the  Plaintiffs  were  absent,  he  said,  unless  he  could  get 
the  distress  levied  at  once,  he  must  take  it  elsewhere  to 
be  done ;  whereupon  the  clerk  observed,  that  as  soon  as 
any  one  came  in  it  should  be  attended  to.  The  clerk 
altered  the  warrant  by  erasing  the  name  Toplis,  and 
substituting  the  name  of  WarlterSy  and  by  introducing 
after  the  words  "  or  their  agent,"  the  name  of  "  JoAua 
Gray"  He  then  took  the  warrant,  as  altered,  to 
Messrs  Warlters  and  Lovejoy,  with  directions  to  execute 
the  same  forthwith :  and  early  on  Monday  morning  the 
16th  o{  January,  Messrs.  Warlters  and  Lovejoy,  by  their 
clerk,  Joshua  Gray,  distrained  all  the  goods  on  the 
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premises  for  the  arrears  of  rent.  Their  man,  Jonathan 
Armstrongs  was  left  in  possession  of  the  said  distress  on 
the  premises. 

Afterwards,  the  Plaintiffs  informed  the  Defendant  of 
the  levying  of  the  distress,  by  the  following  letter :  — 

"  Sir  —  We  beg  respectfully  to  inform  you,  that  the 
levy  and  distress  was  made  on  the  effects  at  Armstrong's 
which  produced  a  strong  sensation  on  the  parties  inte- 
rested, and  they  have  made  many  threats  on  the  subject, 
but  we  presume  there  will  be  no  difficulty.'' 

On  the  19th  of  January ^  Messrs.  Warlters  and  Co. 
were  served  with  written  notices  directed  to  them  and 
to  the  Defendant,  and  to  the  said  Frances  Osborne^  of 
claims  of  some  of  the  goods  by  ten  different  persons, 
as  being  their  property ;  whereupon  Messrs.  Warlters 
handed  over  such  respective  notices  to  the  Defendant* 
On  the  same  day  the  Plaintiffs  sent  their  clerk  to  the 
Defendant,  to  request  that  he  would  give  them  further 
directions,  and  an  express  indemnity  before  they  pro- 
ceeded further  with  the  distress :  when  the  Defendant 
wrote  to  the  Plaintiffs  the  following  letter :  — 

*^  Sir  —  We  hereby  undertake  on  the  part  of  Mrs. 
Osbomey  to  indemnify  you  for  proceeding  to  sell  the 
goods  distrained  on  the  premises.  No.  5.  New  Bridge 
Street. 

Your  obedient  servants, 
20  January^  1832.  Brooks^  Grane,  and  Cooper, 

To  Messrs.  Toplis  and  Son." 

Whereupon  the  Plaintiffs  forwarded  the  same  to 
Messrs.  Warlters^  with  the  addition  underwritten  of  the 
following  indemnity,  which  they  required :  — 

"  We  hereby  undertake  to  indemnify  you  in  the 
above  matter. 

James  Toplis  and  Son* 
To  Messrs.  Warlters  and  LaoejoyJ* 


1839. 

TOPLTB 

Gbanb. 


640  TRINITY  TERM, 


T0PLI8 


1839.  trary  to  the  form  and  effect  of  the  said  promise  and 
undertaking  of  the  Defendant  so  by  him  made.  The 
Plaintiffs  also  alleged  as  a  further  breach,  that  although 
Gbane.  they  had  been  put  to  and  had  incurred  divers  other  costs 
and  charges,  to  wit,  100/.,  on  occasion  of  the  premises; 
and  although  afterwards,  on  the  4th  of  June  1835,  the 
Plaintiffs  required  the  Defendant  to  indemnify  them  the 
said  costs,  charges,  and  expenses,  yet  the  Defendant, 
not  regarding  his  said  prbmise,  had  not  indemnified  the 
Plaintiffs,  nor  paid  to  them  the  said  moneys,  or  any 
part  of  them. 

The  declaration  also  contained  indebitatus  counts,— 
each  claiming  200/.,  —  for  the  price  and  value  of  work 
done  and  materials  for  the  same  provided  by  the  Plahi- 
tiffs ;  for  money  paid  for  the  use  of  the  Defendant ;  and 
for  money  found  to  be  due  on  an  account  stated. 

The  Defendant  pleaded,  first,  nwi  assumpsit^  upon 
which  issue  was  joined.  Secondly,  —  as  to  so  much  of 
the  causes  of  action  in  the  first  count  mentioned  as  re- 
lated to  the  employment  of  T.  WarUerSy  W.  WarlterSt 
and  S.  Lovejoi/f  by  the  Plaintiffs  in  that  count  men- 
tioned, —  that  the  Defendant  did  not  assent  to  the  em- 
ployment of  them  to  make  such  seizure  and  distress  noi» 
et  Jbrm&;  upon  which  issue  was  joined.  Eighthly,— 
as  to  the  first  count,  —  that  the  Plaintiffs  were  damni- 
fied  as  in  that  count  mentioned,  by  and  through  the 
negligence,  misconduct,  and  default  of  the  Plaintifi 
and  their  servants,  and  by  and  through  the  want  of 
skill,  care,  and  attention  of  the  Plaintiffs  and  of  thar 
servants,  and  not  further  or  otherwise.  Eleventhly,  — 
as  to  the  second  and  third  counts,  —  that  the  said  work 
in  the  second  count  mentioned^  was  done  and  performed 
by  the  Plaintiffs,  upon  the  retainer  of  the  Defendant, 
for  the  purpose  of  distraining  for  certain  arrears  of  rent 
in  and  upon  certain  premises;  and  that  the  materials 
therein  also  mentioned  were  provided  by  the  Plaintifi 
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goods:  and  ultimately,  judgment  having  been  given  for  18S9. 
the  claimant  in  one  action,  the  others  were  all  com-  — — 
promised,  Warlters  and  Co.  restoring  the  goods  and  Toplm 
paying  the  claimants'  taxed  costs.  Gbanb. 

Warlters  and  Co.  then  sued  the  Plaintifis  for  the 
amount  they  had  paid  in  those  actions,  and  for  their 
own  charges  for  distraining,  and  recovered  against  the 
Plaintiff  164/.  95. :  the  Plaintiff's  costs  of  defending  that 
action  were  21/.  6d. :  making  in  the  whole  185/.  95. 6d, 

The  Court  was  to  be  at  liberty  to  draw  any  inferences 
of  fact  which  the  jury,  under  the  circumstances,  might 
have  drawn  ;  and  the  parties  agreed  to  be  concluded  by 
the  finding  of  the  Court  upon  the  whole  matter :  and 
the  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances,  the  Defendant  was  liable  or 
not,  and,  if  he  was,  to  what  amount ;  and  the  verdict 
and  judgment  was  to  be  entered  accordingly. 

The  case  was  argued  during  the  sittings  in  Banc  afler 
Hilary  term,  by 

Wtghlmarij  for  the  Plaintiffs,  who  contended  that  the 
Defendant,  by  his  letter  of  the  14th  oijanuary^  and  the 
specific  orders  given  on  the  23d,  Sd-th,  and  25th,  had 
made  himself  responsible  to  the  Plaintiffs ;  and,  as  his 
warrant  of  distress  was  addressed  to  the  Plaintiffs  or 
their  agent,  the  striking  out  the  name  Toplis^  and  in- 
serting that  of  Warlters^  was  immaterial :  at  all  events, 
it  was  sanctioned  by  the  order  given  to  JVarlters  and 
Co.  on  the  23d  of  January  to  go  on  with  the  distress. 

W.  H,  Watson^  for  the  Defendant,  argued  that  the 
indemnity  given  by  the  Defendant  extended  only  to 
legal  acts  of  the  bailiff;  for  a  wrong-doer  cannot  claim 
an  indemnity:  that  it  was  binding  on  Mrs.  Osborne 
and  not  on  the  Defendant ;  or,  if  binding  on  the  De- 
fendant, that  it  was  an  indemnity  by  Brooks^  Grane^  and 
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On  the  21«t  of  January  the  goods  distrained  vere 
duly  condemned,  and  some  of  them  were  removed  from 
Armstrong's  premises  to  Messrs.  Warlters  and  Ca's 
ware-rooms  in  Farringdon  Street ^  preparatory  to  a  sale; 
of  which  removal  the  Defendant  had  notice. 

On  the  23d  of  January  a  clerk  of  Messrs.  WarUm 
called  on  the  Defendant,  and  stated  that  Mr.  Marks,  the 
claimant's  attorney,  had  called  upon  Messrs.  fVarltm, 
and  said  that  he  had  got  a  note  from  the  Defendant  to 
deliver  up  the  goods;  when  the  Defendant  said  that 
Messrs.  Warlters  were  to  go  on  with  his,  Defendant's, 
instructions  till  the  same  were  contradicted. 

On  the  24th  of  January  the  Defendant  called  upon 
the  Plaintiffs,  and  told  them  they  were  to  go  on  with 
the  distress,  and  that  he  would  give  them  a  further 
guaranty. 

On  the  25th  of  January  the  Defendant  called  upon 
Messrs.  Warlters,  and  stated  he  would  write  to  them 
that  evening  or  the  following  morning;  and  that  the 
goods  were  not  to  be  removed  till  then.  Messrs. 
Warlters  then  advertised  the  goods  for  sale,  on  Friday 
the  27th  of  January. 

On  the  28th  of  January  the  Defendant  wrote  to  the 
Plaintiffs,  —  **  As  the  goods  are  not  yet  sold,  I  must  re- 
quest you  to  consider  my  letter  to  you  of  the  20th 
instant,  containing  an  undertaking  on  the  part  of  Mrs. 
Osborne  to  indemnify  you  for  selling  them,  as  revoked. 
I  must  leave  you  to  exercise  your  own  discretion  as  to 
selling  them  or  not ;  but  if  you  wish  for  any  other  in- 
demnity or  guaranty,  I  will  with  pleasure  apply  to 
Mrs.  Osborne  for  her  sanction." 

The  case  then  set  out  a  voluminous  correspondence, 
from  which  it  appeared  that  the  ten  claimants  proceeded 
with  their  actions  against  Warlters  and  Co.:  the  De- 
fendant refused  to  give  any  indemnity,  or  any  positive 
instructions  as  to  defending  the  actions  or  selling  the 
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At  all  events,  the  Defendant  was  not  responsible  for 
the  employment  of  Warlters  and  Co.  There  was  no 
authority  for  erasing  the  name  of  Toplis  and  inserting 
another;  nor,  after  the  erasure,  any  evidence  that  the 
name  of  Toplis  had  ever  been  there.  In  Housin  v. 
BarrmD{a)9  the  sheriff  directed  a  warrant  to  one  Moore, 
and  all  his  other  officers,  to  arrest  the  Defendant,  and 
Moore  having  afterwards  inserted  the  name  of  Cookf  it 
was  held,  that  the  warrant  was  illegal,  and  that  the 
arrest  by  Cook  was  consequently  void :  and  the  same 
principle  was  acted  on  in  Burslem  v.  Fern,  {b) 

The  rest  of  the  argument  turned  on  various  questions 
of  fact  raised  by  the  special  case. 

Wightmafif  in  reply.  Where  the  authority  is  illegal, 
both  parties  knowing  it  to  be  illegal,  no  indemnity  can 
arise ;  Shackell  v.  Rosier  {c) ;  but  where  a  defendant 
directs  a  party  to  take  certain  goods  which  he  thinks 
himself  authorised  to  take,  h^  is  bound  to  indemnify  his 
own  agent ;  Adamson  v.  Jarvis  ;  Belts  v.  Gibbins. 

Cur,  adv,  vult, 

TiNDAL  C.  J.  The  declaration  in  this  case  consisted 
of  a  special  count  upon  a  promise  of  indemnity,  alleged 
to  be  made  by  the  Defendant  to  the  Plaintiffs,  and  of 
the  common  indebitatus  counts,  for  work  and  labour,  for 
money  paid,  and  for  money  due  upon  an  account  stated. 
To  the  whole  of  which  declaration  the  Defendant  pleaded 
turn  assumpsit,  and  to  different  parts  of  the  declaration 
ten  other  pleas.  As  it  will  be  necessary  to  consider 
separately  the  issue  raised  upon  each  of  these  pleas,  it 
will  be  most  convenient  to  take  them  in  their  order,  and 
to  apply  the  facts  found  in  the  special  case  separately 
to  each  plea. 
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The  special  count  states,  that  ^*  in  consideration  that 
the  Plaintiffs  at  the  request  of  the  Defendant  would  by 
themselves  or  their  agents  seize  and  distrain  certain 
goods  and  chattels  on  certain  premises,  for  the  recovery 
of  certain  arrears  of  rent  alleged  to  be  due  to  Franca 
Osborne^  he,  the  Defendant,  undertook  to  indemnify  and 
save  harmless  the  Plaintiffs  from  all  loss,  damage,  costs, 
and  charges,  which  should  or  might  arise,  or  happen  U^ 
or  be  incurred  by  them,  for  or  by  reason  of  such  seizure 
and  distress  of  the  said  goods  and  chattels,  or  any  of 
them." 

The  plea  of  non  assumpsit^  so  far  as  it  relates  to  this 
special  count,  puts  in  issue  the  promise  to  indemnify 
therein  alleged ;  and  consequently  the  first,  and  indeed 
the  principal  question  raised  upon  the  record,  is,  whether 
the  promise  to  indemnify,  as  laid  in  the  declaration,  is 
supported  or  not  by  the  evidence.  And  we  are  of 
opinion,  that  upoh  such  evidence  given  at  the  trial  of 
this  action,  a  jury  would  have  inferred,  and  would  have 
been  justified  in  inferring,  the  promise  to  indemnify  as 
laid  in  the  declaration. 

It  is  quite  unnecessary  to  lay  it  down  as  a  general 
rule  of  law,  that  the  broker  who  enters  under  an  ordi- 
nary warrant  of  distress,  and  takes  goods  upon  the 
premises  that  are  privileged  by  law  from  distress,  can 
look  for  indemnity  from  his  employer.  In  most  cases, 
the  broker  has  a  better  opportunity  of  informing  himself 
as  to  any  exemption  from  the  liability  to  distress  which 
may  belong  to  the  goods  found  upon  the  premises,  than 
the  landlord  or  his  agent  can  possibly  have.  The  land- 
lord and  the  agent,  indeed,  have  frequently  no  op- 
portunity whatever.  To  hold,  therefore,  as  a  general 
proposition,  that  the  law  gives,  in  all  cases,  an  in- 
demnity to  the  broker,  would  have  the  effect,  in  many, 
of  throwing  the  consequences  of  his  own  wrongful  act 
or  want  of  caution  from  himself  upon  his  employer ; 
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and  would  tend  to  render  him  generally  careless  in  the 
discharge  of  his  duty.  But  we  think  the  facts  stated  in 
this  special  case  would  satisfy  a  jury^  that  the  Defend- 
ant, by  his  conduct  throughout  the  whole  transaction, 
caused  the  Plaintiffs  to  believe  that  they  were  acting 
under  an  indemnity  from  him,  and  that  such  indemnity, 
therefore,  may  be  justly  inferred  to  have  been  given. 
In  the  first  place,  the  Defendant  knew  that  the  premises 
on  which  the  distress  was  to  be  taken  were  in  the  occu- 
pation of  an  auctioneer,  and  that  the  lower  part  of  the 
premises  were  used  by  him  for  the  purpose  of  an  auction 
room.  In  the  next  place,  by  his  warrant  of  distress,  he 
directs  the  Plaintiffs  or  their  agent  to  seize  and  distrain 
^'  the  several  goods  and  chattels  on  the  premises,"  words 
that  necessarily  import  his  intention  that  no  part  of  the 
goods  were  to  be  left.  In  the  third  place,  the  Defend- 
ant desires  the  distress  to  be  levied  Jbrthwithf  assigning 
as  a  reason  to  the  Plaintiffs'  clerk,  **  that  there  was  a 
large  quantity  of  furniture  in  the  auction  room,"  which 
could  not  have  been  understood  by  the  Plaintiffs  in 
any  other  sense  than  a  specific  direction  to  take  the 
furniture  there  (bund;  the  Defendant  adding,  by  way 
of  urgency  to  his  direction,  **  that,  unless  the  Plain- 
tiffs could  get  the  distress  levied  at  once,  he  must 
take  it  elsewhere  to  be  done."  And,  lastly,  the  request 
made  by  the  Plaintiffs  to  the  Defendant  for  nn  express 
indemnity,  before  they  proceeded  further  with  the  dis- 
tress, shews  that  they  had  contemplated  acting  under 
an  indemnity ;  and  the  express  indemnity  then  given, 
to  which  the  Defendant  was  one  of  the  subscribing  par- 
ties, viz.  an  indemnity  for  proceeding  to  sell  the  goods, 
was  calculated  still  further  to  assure  the  Plaintiffs  that 
the  Defendant  originally  intended  to  indemnify  them ; 
and,  if  so,  the  subsequent  withdrawal  by  the  Defendant 
of  such  indemnity,  whether  right  or  wrong,  could  not 
have  the  effect  of  discharging  him   from  his  original 
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responsibility.  Add  to  ibis  tbat,  on  the  24th  of  Jaim* 
ary^  the  Defendant  calls  on  the  Plainti£&,  and  expressly 
tells  them  to  go  on  with  the  distress,  and  he  will  give 
them  a  further  guaranty. 

And  we  think  this  evidence  brings  the  case  before  os 
within  the  principle  laid  down  by  the  Court  of  Qaeeo's 
Bench,  in  BetU  and  Another  v.  Gibbins  (a),  that  where 
an  act  has  been  done  by  the  Plaintiff  under  the  express 
directions  of  the  Defendant,  which  occasions  an  injarj 
to  the  rights  of  third  persons,  yet  if  such  act  b  not 
apparently  illegal  in  itself,  but  is  done  honestly  and 
bona^fide  in  compliance  with  the  Defendant's  directioDS, 
he  shall  be  bound  to  indemnify  the  Plaintiff  against  the 
consequences  thereof.  We  therefore  think  that  upon  the 
first  issue  the  verdict  must  be  entered  for  the  Plaintifi. 

The  second  issue  is,  whether  the  Defendant  assented 
to  the  employment  by  the  Plaintiffs  of  Messrs.  fVarUertf 
to  make  the  seizure  and  distress.  As  to  which,  the 
evidence  was,  that  the  warrant  was  originally  directed 
to  Messrs.  Toplis  or  their  agent,  which  implied  a  power 
to  depute  their  authority  to  some  one.  On  the  21st  of 
January  the  Defendant  has  notice  that  the  goods  had 
been  removed  from  the  premises  to  the  warehouses  of 
Warlters  and  Co.  preparatory  to  a  sale.  No  dissent  is 
expressed  on  the  part  of  the  Defendant.  On  the  2Sd 
a  clerk  of  Messrs.  Warlters  calls  on  the  Defendant,  and 
informs  him  that  one  of  the  claimants  had  demanded 
the  delivery  of  the  goods  under  a  note  from  him  the 
Defendant,  when  the  Defendant  answers  that  Messrs. 
Warlters  and  Co.  were  to  go  on  with  the  Defendant's 
instructions  till  the  same  were  countermanded:  and 
again,  on  the  25th,  there  is  a  personal  communication 
between  the  Defendant  and  Messrs.  Warlters  and  Co. 
We   think   these  circumstances  furnish  abundant  efi- 
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dence  for  the  jury  to  find  this  issue  in  favour  of  the 
Plaintiff. 

An  objection  however  was  made,  that  in  the  altered 
and  erased  state  of  the  warrant  there  was  no  legal 
evidence  of  the  appointment  of  Messrs.  Warlters.  But 
we  think  as  the  alterations  made  were  capable  of  proof, 
if  not  actually  visible  on  the  warrant,  the  reason  and 
occasion  of  making  them  might  also  be  explained  to 
the  jury ;  and  that  the  result  of  the  alteration  was,  that 
Messrs.  WarUers  were  substituted  for  Messrs.  Toplis  the 
Plaintiff.  Notwithstanding  this  objection,  therefore, 
we  think  the  verdict  may  stand. 

The  eighth  and  the  eleventh  issue  each  depend  upon 
the  same  consideration.  The  defence  set  up  in  the 
eighth  plea,  which  is  pleaded  to  the  first  count,  is,  that 
the  Plaintiffs  were  damnified  through  the  negligence, 
misconduct,  and  default  of  themselves  and  their  serv- 
ants. The  defence  set  up  by  the  eleventh  plea,  which 
18  pleaded  to  the  indebitatus  counts,  is,  that  the  work 
and  labour,  &c.  of  the  Plaintiffs  became  wholly  useless 
to  the  Defendant,  through  their  want  of  care  and  skill. 
Both  these  issues  therefore  depend  on  this  consideration, 
-—was  it  the  duty  of  the  Plaintiffs  or  their  agents  to  ascer- 
tain that  the  goods  seized  were  not  privileged  by  law 
before  they  made  the  seizure  ?  and  we  think  that  al- 
though such  duty  may  be  cast  upon  the  broker  in  cases 
of  ordinary  distresses  for  rent,  or  at  all  events  the  duty 
of  using  proper  care  and  diligence  in  ascertaining  that 
the  distress  may  be  safely  made,  yet  in  this  case  the 
Defendant  by  his  conduct  dispensed  with  it:  for  he 
knew  the  circumstances  under  which  the  goods  were 
taken  to  and  iefl  upon  the  premises,  and  with  such 
knowledge  he  directed  the  Plaintiffs  or  their  agent  to 
seize  all  the  goods  found  on  the  premises  for  the  rent 
due;  thereby  removing  all  suspicion,  or  motive  for 
inquiry,  on  the  part  of  the  Plaintiffs.     These  issues, 
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responsibility.  Add  to  this  that,  on  the  24th  of  Jomr- 
ary,  the  Defendant  calls  on  the  Plaintiffs,  and  expressly 
tells  them  to  go  on  with  the  distress,  and  he  will  give 
them  a  further  guaranty. 

And  we  think  this  evidence  brings  the  case  before  us 
within  the  principle  laid  down  by  the  Court  of  Qoeeo's 
Bench,  in  Betts  and  Another  v.  Gibbins  (a),  that  where 
an  act  has  been  done  by  the  Plaintiff  under  the  express 
directions  of  the  Defendant,  which  occasions  an  injarj 
to  the  rights  of  third  persons,  yet  if  such  act  b  not 
apparently  illegal  in  itself,  but  is  done  honestly  and 
bon&^fide  in  compliance  with  the  Defendant's  directioDi, 
he  shall  be  bound  to  indemnify  the  Plaintiff  against  the 
consequences  thereof.  We  therefore  think  that  upon  the 
first  issue  the  verdict  must  be  entered  for  the  PlaintifL 

The  second  bsue  is,  whether  the  Defendant  assented 
to  the  employment  by  the  Plaintiffs  of  Messrs.  WarUen^ 
to  make  the  seizure  and  distress.     As  to  which,  the 
evidence  was,  that  the  warrant  was  originally  directed 
to  Messrs.  Toplis  or  their  agent,  which  implied  a  power 
to  depute  their  authority  to  some  one.     On  the  21st  of 
January  the  Defendant  has  notice  that  the  goods  htd 
been  removed  from  the  prembes  to  the  warehouses  of 
Warlters  and  Co.  preparatory  to  a  sale.     No  dissent  is 
expressed  on  the  part  of  the  Defendant.     On  the  2Sd 
a  clerk  of  Messrs.  Warlters  calb  on  the  Defendant,  and 
informs  him  that  one  of  the  claimants  had  demanded 
the  delivery  of  the  goods  under  a  note  from  him  the 
Defendant,  when  the  Defendant  answers  that  Messn> 
Warlters  and  Co.  were  to  go  on  with  the  Defendant's 
instructions   till   the  same  were  countermanded:  and 
again,  on  the  25th,  there  is  a  personal  communicatioB 
between  the  Defendant  and  Messrs.  Warlters  and  Coi 
We  think  these  circumstances  fumbh  abundant  eri* 
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at  and  after  the  time  of  the  collation  hereinafter  men-       1839. 

tioned,   whereof  the    said   Bishop   at   all    times    had        

notice.     That  the  said  church  became  vacant  by  the     ^^^^^^^ 
death  of  E.  C.  Forward  on  a  certain  day,  to  wit,  on    The  Bishop 
the  9th  of  November  1836,  and  continued  so  vacant    of  Exbteb^ 
thence  until  the  28th  of  October  1837.    That  afterwards, 
and  before  six  months  had  elapsed  after  the  said  va- 
cancy, to  wit,  on,  &c.,  the  Plaintiff  presented  to  the 
said  Bishop,  as  and  being  such  ordinary,  to  be  by  him 
as  such  ordinary  admitted,  instituted,  and  inducted  into 
the  said  church,  a  certain  clerk,  to  wit,  one  Richard 
Bradley.     That  thereupon,  and  because  the  said   IV. 
Knight  had  not  joined  or  in  any  manner  concurred  in  the 
said  presentation  of  R.  Bradley  to  the  Bishop  to  be  by 
him  so  admitted,  instituted,  and  inducted,  and  not  other- 
wise, the  said  Bishop  then  declined  and  reftised  to  accept 
and  rejected  suth  presentation  of  the  said  R,  Bradley^ 
as  it  was  lawful  for  him  to  do ;  and  then  and  there  on 
that  occasion  declared  and  assigned  his  the  said  Bishop's 
reason  and  ground  for  so  declining  and  reftising  to  ac- 
cept, and  for  so  rejecting  such  presentation,  to  be  the 
neglect  and  omission  of  the  said  W.  Knight  to  concur  or 
join   in  the  said   presentation.     That  afterwards,  and 
before  the  said  28th  of  October ^  on  the  10th  of  May^  in 
the  year  last  aforesaid,  more  than  six  months  elapsed 
from  the  commencement  of  the  said  vacancy.     That  no 
presentation  whatsoever  of  a  clerk  to  the  said  Bishop  to 
be  admitted,  instituted,  and  inducted  into  the  church, 
except  as  in  this  plea  aforesaid,  hath  at  any  time  been 
made,  submitted,  or  tendered  to  the  said  Bishop.    That 
afterwards,  to  wit,  on  the  said  28th  of  October  1837,  the 
8iud  Bishop  collated  the  said  church  so  vacant  to  the 
said  Edward  James  Todd^  for  that  the  six  months  after 
the  avoidance  of  the  said  church  were  before  then  fully 
elapsed,  so  that  the  right  of  collating  had  devolved  to 
the  said  Bbhop  or  ordinary  of  that  place,  as  it  was 
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therefore,  we  also  think  should  be  found  for  the  Plain- 
tiffs. 

Upon   the   whole,  we  think  that  the  Plaintiffi  are 
entitled  to  judgment  in  the  manner  above  stated. 

Judgment  for  Plamtiffi  (a). 


(a)  Judgment  was  also  giyen 
on  the  8d,  4th,  5th,  6th,  7th, 
9th,  and  10th  issues;  but  they 


raised  principally  questions  of 
fact,  and  have  therefore  been 
omitted  in  this  report. 


May  23. 


Where  a  Pro- 
testant and  a 
Catholic  are 
co-patrons  of 
an  adyowson, 
the  right  of 
presentation 
is  in  the  Pro- 
testant alone. 


£dwards  V.  The  Bishop  of  Exeter  and 
Edward  James  Todd,  Clerk. 

QUARE  IMPEDIT.  The  first  count  of  die  de- 
claration, after  shewing  that,  at  the  time  of  the  last 
avoidance,  the  Plaintiff  and  one  William  Knight  were 
seised  of  the  advowson  of  the  church  of  Combpune 
therein  mentioned,  as  of  fee,  in  equal  moieties,  as  tenants 
in  common,  proceeded  to  allege  that,  on  the  11th  of 
November  1836,  the  said  church  became  vacant  by  the 
death  of  Edward  Cook  Formard^  the  then  last  incum- 
bent of  the  said  church,  by  means  whereof,  and  because 
the  said  W.  Knighty  at  the  time  when  the  said  cburdi 
so  became  vacant,  as  last  aforesaid,  was  and  from  thenoe 
continually  had  been  and  still  continued  a  person  pro- 
fessing the  Roman  Catholic  religion,  it  did  and  doth 
belong  to  the  Plaintiff  to  present  a  fit  person  to  the  said 
church  at  this  vacancy;  but  the  Defendants  unjusdy 
hinder  and  disturb  her  therein. 

The  Defendants,  —  the  ordinary,  and  clerk  collated 
by  him,  —  pleaded  that,  at  the  time  when  the  church 
became  and  was  vacant  by  the  death  of  Edward 
Cook  Forward^  the  said  W.  Knight  and  the  Plaintiff  re- 
mained, continued,  and  were  so  severally  and  respectively 
seised  of  and  in  the  said  church  continually  until  and 


S  VICTORIA.  655 

living:^' — ^^  and  that  the  chancellor  and  scholars  of  the  18S9. 
University  of  Oxford^  and  the  chancellor  and  scholars  of  ■ 
the  University  of  Cambridge^  shall  have  the  presentation,  Edwards 
nomination,  collation,  and  donation  of  and- to  every  such  i^e  Bishop 
benefice,  prebend,  or  ecclesiastical  living,  school,  hospital,  of  Exbtbb. 
and  donative."  By  the  iW.SfM.  c.  26.  s.  %,  it  is  enacted, 
^*  that  every  person  who  shall  refuse  or  neglect  to  make, 
repeat,  and  subscribe  the  declaration  mentioned  in  an 
act  of  this  present  parliament,  intituled,  ^  an  act  for  the 
better  securing  the  government  by  disarming  papists, 
and  reputed  papists,'  when  it  shall  be  tendered  to  such 
person  by  any  two  or  more  justices  of  the  peace,  as  in 
the  said  act  is  enacted,  or  who  shall  upon  notice  given, 
as  in  the  said  act  is  directed,  refuse  or  forbear  to  appear 
before  them  for  the  making,  repeating,  and  subscribing 
thereof,  and  shall  thereupon  have  his  name,  surname, 
and  usual  place  of  abode  certified  and  recorded  at  the 
general  quarter  sessions  to  be  holden  for  the  shire,  riding, 
division,  or  liberty,  for  which  such  two  justices  shall  be 
justices  of  the  peace,  by  the  clerk  of  the  peace,  or  town 
clerk,  as  in  the  said  act  is  appointed,  every  such  person 
so  recorded  shall  be,  from  and  after  the  time  of  such  re- 
cord made^  adjudged,  taken,  and  esteemed,  disabled  to 
make  such  presentation,  collation,  nomination,  donation, 
or  grant  of  any  avoidance  of  any  benefice,  prebend,  or 
ecclesiastical  living,  as  fully  and  amply  as  if  such  person 
were  a  popish  recusant  convict  by  the  laws  or  statutes 
of  this  realm ;  any  law,  statute,  or  usage  to  the  contrary 
notwitlistanding;  and  that  the  chancellor  and  scholars 
of  the  University  oiX^xford^  and  the  Chanoellor  and 
scholars  of  the  University  of  Cambridge^  by  what  name 
or  names  soever  they  or  either  of  them  are  incorporated, 
shall  respectively  have  the  presentatioQi  nomination, 
collation,  and  donation  of  and  to  every  such  benefice, 
prebend,  or  ecclesiastical  living,  school,  hospital,  and 
donative,  set,  lying,  and  being  in  the  respective  coun- 
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1839.  lawful  for  him  to  do.  That  although  true  it  was  that 
the  said  W.  Knight^  at  the  time  when  the  said  chnrd) 
became  vacant,  was  and  thence  continually  had  been 
The  Bishop  and  still  continued  a  person  professing  the  Roman  C*- 
of  ExBTKR.  tholic  religion,  yet  the  Bishop  said  that  no  notice  thereof 
whatever  was  given  to  the  said  Bishop  until  long  after 
the  right  of  collating  the  said  church  so  vacant  to  the 
said  Edward  James  Todd^  clerk,  had  devolved  to  the 
said  Bishop,  as  such  ordinary  as  aforesaid.  Veri- 
fication. 

The  Plaintiff  replied,  that  notice  that  the  said  W* 
Knight  was  a  person  professing  the  Roman  Catholic 
religion  was  given  to  the  said  Bishop  before  any  right 
of  collating  the  said  church,  so  vacant,  to  the  said 
Edward  James  Todd  had  devolved  to  the  said  Bishop, 
as  such  ordinary  as  aforesaid,  and  before  the  Plaintiff 
presented  to  the  said  Bishop  the  said  Richard  Bradlq, 
her  said  clerk. 

Demurrer  and  joinder. 

Kelly,  in  support  of  the  demurrer. 

Without  adverting  to  the  replication,  it  appears  on 
the  declaration  that  the  Plaintiff  has  no  title  to  present, 
for  Knight,  the  co-patron,  being  a  Roman  Catholic,  it 
did  not  belong  to  the  Plaintiff  to  present,  but  to  the 
Plaintiff  and  the  University  of  Oxford  in  right  of 
Knight.  By  8  Jac.  1.  c.  5.  ss.  18,  19.  it  is  enacted, 
*^  that  every  person  or  persons  that  is  or  shall  be  a 
popish  recusant  convict,  during  the  time  that  he  shall 
be  or  remain  a  recusant  shall,  from  and  after  the  end 
of  this  present  session  of  parliament,  be  utterly  disabled 
to  present  to  any  benefice,  with  cure  or  without  ctite, 
prebend,  or  any  other  ecclesiastical  living,  or  to  collate  or 
nominate  to  any  free  school,  hospital,  or  donative  what* 
soever;  and  from  the  beginning  of  the  present  session  of 
parliament  shall  likewise  be  disabled  to  grant  any  avoid- 
ance to  any  benefice,  prebend,  or  other  ecclesiastical 
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aforesaid,  whether  such  trust  be  declared  by  writing  or        1889. 

not,  shall,  from  and  after  the  10th  day  of  Jtdy^  which        — ^ 

shall  be  in  the  year  of  our  Lord  1714,  be  disabled,  and  Ed^abds 
is  hereby  made  incapable  to  present,  collate,  or  nomi-  i\^^  Bishop 
nate  to  any  benefice,  prebend,  or  ecclesiastical  living,  of  Exbtbb. 
school,  hospital,  or  donative,  or  to  grant  any  avoidance 
of  any  benefice,  prebend,  or  ecclesiastical  living;  and 
that  every  such  presentation,  collation,  nomination,  and 
grant,  and  every  admission,  institution,  and  induction 
to  be  made  thereupon,  shall  be  utterly  void  and  of  no 
effect,  to  all  intents,  constructions,  and  purposes  what* 
soever ;  and  that  in  every  such  case  the  chancellor  and 
scholars  of  the  University  of  Oxford^  and  the  chancellor 
and  scholars  of  the  University  of  Cambridge^  by  what 
name  or  names  soever  they  or  either  of  them  are  in- 
corporated, shall  respectively  have  the  presentation, 
nomination,  collation,  and  donation  of  and  to  every 
such  benefice,  prebend,  or  ecclesiastical  living,  school, 
hospital,  and  donative,  set,  lying,  and  being  in  the  re- 
spective counties,  cities,  and  other  places  and  limits  in 
the  said  act  of  the  third  year  of  King  James  mentioned, 
as  in  and  by  the  said  act  is  directed  and  appointed  in 
the  case  of  a  popish  recusant  convict" 

And  the  bishop  is  not  bound  to  collate  on  the  pre- 
sentation of  one  of  two  tenants  in  common;  Co.  Lit,  186.& 

It  may  be  urged  on  the  part  of  the  Plaintiff,  that 
these  acts  apply  only  to  the  case  where  a  patron  sole 
seised  is  a  papist,  or  many  patrons  jointly  seised  are  all 
papists:  but  the  statutes  contain  no  such  restriction; 
and  the  language  of  12  Ann,  c,  14<.  is  most  general  and 
comprehensive :  —  "  Every  papist  shall  be  disabled  to 
present;  every  such  presentation  shall  be  void  and  of 
no  effect;  and  in  every  such  case  the  chancellor  and 
scholars  of  the  university  shall  have  the  presentation/' 

• 

If  a  catholic  be  within  the  first  and  second  provisions 
of  the  clause,  his  presentation  must  also  be  within  the 
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ties,  cities,  and  other  the  places  and  limits  in  the  said 
act  of  the  third  of  King  James  mentioned,  as  in  and  b; 
the  said  act  is  directed  and  appointed,  so  often  as  any 
of  them  shall  .become  void,  according  to  the  limitations, 
directions,  and  provisions  in  that  behalf  limited,  enacted, 
and  provided."  And  by  the  12  Ann.  c.  lif.  s.  1., — after 
recituig,  **  forasmuch  as  by  an  act  of  parliament  made 
in  the  third  year  of  the  reign  of  King  James  the  First, 
intituled  an  act  to  prevent  and  avoid  dangers  which  may 
grow  by  popish  recusants,  and  also  one  other  act,  made 
in  the  first  year  of  the  reign  of  their  late  Majesties 
King  William  and  Queen  Mary^  intituled,  ^an  act  to 
vest  in  the  two  universities  the  presentations  of  benefices 
belonging  to  papists,'  the  presentation,  nomination,  col- 
lation, and  donation  of  and  to  benefices,  prebends,  and 
ecclesiastical  livings,  schools,  hospitals,  and  donatives 
belonging  to  popish  recusants,  and  other  persons  there- 
by disabled  to  present,  collate,  or  nominate,  are  given  to 
the  two  universities ;  but  they  are  so  given  only  where 
such  persons  are  and  stand  convicted  by  such  ways  and 
means  as  in  the  said  recited  acts  are  mentioned  and 
prpvided ;  which  acts  do  nevertheless  prove  ineffectual 
for  such  purposes,  by  reason  such  patrons  are  not  con- 
victed, or  not  in  such  manner  as  the  said  acts  do  direct 
and  appoint;  therefore,  for  making  the  said  laws  more 
effectual,  and  for  the.  speedier  and  easier  vesting  the 
presentations  to  such  benefices  in  the  two  universities, 
according  to  the  intention  of  the  said  laws," — it  is 
enacted,  "  that  every  papist  or  person  making  profes- 
sion of  the  popish  religion,  and  ^ery  child,  not  being  a 
protestant,  under  the  age  of  one  and  twenty  years,  of 
every  such  papist  or  person,  professing  the  popish  reli- 
gion, and  every  mortgagee,  trustee,  or  person  anyways 
interested,  directly  or  indirectly,  mediately  or  imme- 
diately, by  or  for  any  such  papist  or  person  making 
profession   of  the  popish  religion,   or   such  child,  as 
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Then,  though  the  statute  of  James  is  a  public  act  as        1839. 
to  that  portion  of  the  clause  which  creates  the  disability,        — — 
it  must  be  construed  as  a  private  act  where  it  confers     •■^^'^'^*'*« 
the  right  of  presentation  on  the  university.     In  Anne    The  Bishop 
Needier  v.  Bishop  of  Winchester  (a),  it  is  said,  "  though    ^^ 
the  statute  of  James  be  general  against  recusants,  and 
namely  in  that  point  which  disables  them  to  present, 
yet  the  clause  that  gives  their  presentations  to  the 
universities  respectively  is  special,  and  must  be  pleaded 
or  found,  or  else  the  Court  is  not  t6  take  knowledge  of 
it.*'    Com.  Dig.  Parlioinenij  R.  10  Bep.  57.  b.    And  the 
same  principle  has  been  laid  down,  with  reference  to 
other  statutes,  in  Plowd.  65.  a.,  Dwarris  on  StahUes^ 
629.,  1  Sid.  24.,  Holland's  Case{b)j  Dumpor's  Case,  {c) 

That  the  statute  of  James  is  penal  cannot  be  dis- 
puted; Butler's  note  to  391.  a.  Co.  Lit.,  Co.  Lit.  154.6. 
And  the  language  of  an  act  of  parliament  creating  a 
disability,  particularly  of  a  private  act,  is  never  to  be 
extended  in  construction :  that  proposition  has  been  laid 
down,  with  reference  to  the  statute  otJameSfin  Vaugh.S*7S. 
and  Cawlei/s  La*m  of  Recusants^  221. ;  and  with  reference 
to  other  statutes  in  Reniger  v.  Fogassa  (d\  Wimbish 
V.  Tailbois{e)i  Partridge  v.  Strange  {g%  Fulmersione  v. 
Steward {h)f  Stradling  v.  Morgan  {tj^  Stowell  v.  Zouche(k)f 
Eyston  v.  Studd  (/),  Willion  v.  Barclay  (m),  Wroth  v. 
Countess  of  Sussex  (n),  Hammond  v.  Webb  (o),  Wiseman 
V.  Cotton  (/?),  Rex  v.  Archbishop  of  Armagh  (j),  Poole  v. 
Neel{r)i  Rawson  v.  Bargue{s)9  2  Inst.  1 12.,  Carter^  136. 

In  the  statute  of  James  recusants  are  disabled  by  the 

(o)  ^06.227.  (0  Plowd.  ^64!.  a. 

lb)  4  Rep.  76.  (m)  Jd.  281.  a. 

(c)  Jd.  120.  (n)  3  Leon,  ISO. 

(d)  Piowd.lS.a.  (0)  lOJforf.282. 
(c)  Id.  57.  a.  (p)  1  Lev.  79. 
(g)  Id.  88.  b.  {q)  8  Mod.  7. 
(h)  Id.  109.  b.  (r)  2  Sid.  63. 
(t)  Id.  204.  («)  Style,  81. 
(k)  Id.  366.  a. 
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18th  sectioDjand  the  right  of  presentation  is  transferred 
to  the  universities  by  two  distinct  sections,  the  19th  and 
20th.  It  is  true  that  in  the  statute  of  Anne  both  pro- 
visions are  incorporated  in  one  section,  yet  that  section 
concludes  with  the  words  '^  as  in  and  by  the  said  act 
{p{  James)  is  directed  and  appointed  in  the  case  of  a 
popish  recusant  convict.''  The  Plaintiff,  therefore,  is 
not  precluded  from  contending  that  the  disability  is 
general,  extending  to  co-patrons  as  well  as  to  sole 
patrons,  whilst  the  authority  given  to  the  universities 
takes  effect  only  in  the  case  of  a  sole  popish  patron; 
which  is  the  only  case  within  the  reason  and  within  the 
words  of  the  act 

But  the  statute  of  James^  c.  S.  5. 19.,  says,  the  uni- 
versities shall  have  the  presentation  so  long  as  the  patnm 
shall  be  a  popish  recusant  convict ;  and  that  cannot  be 
extended  to  the  case  where  one  of  two  patrons  is  a 
popish  recusant.  The  term  *^  the  patron''  is  equivalent 
to  <<  the  person  seised  of  the  advowson;"  and  a  person 
who  is  alleged  in  pleading  to  be  seised  is  taken  to  be 
sole  seised ;  and  therefore  where,  after  seisin  has  been 
pleaded  generally,  the  adverse  party  alleges  a  joint 
seisin,  such  allegation  is  bad  without  a  traverse  of  the 
sole  seisin  implied  in  the  statement  of  seisin  general^: 
Com.  Dig.  Pleader,  G.  2.  Co.  Lit.  360.  a.,  S81.  a,  & 
Lincoln  College  Case,  (a)    Snow  v.  Wiseman,  (b) 

If  the  construction  contended  for  by  the  Defendants 
be  adopted,  several  penal  restrictions  will  be  extended 
to  the  innocent  protestant  patron.  It  is  provided,  for 
instance,  that  the  university  shall  not  present  a  parson 
who  has  another  living  {c) ;  that  would  operate  to  pre- 
vent the  protestant  patron  from  conferring  it  on  a  son, 
who,  being  possessed  of  a  small  living,  might  need  a 
second  preferment :  again,  the  university  incumbent  is 

(a)  3  Rep.  58.  (6)  2  3f od.  60. 

(c)  IW.S^M.  c.  26.  8.  5,  6. 


2  VICTORIA.  661 

to  forfeit  the  living  if  he  does  not  reside ;  which  would      •  18S9. 
equally  preclude  the  protestant  patron  from  giving  a  ' 

second  living  to  a  person  he  might  wish  to  provide  for.       iSd'^-^bm 

The  Bishop 
Kelly  in  reply.     The  disqualification  of  Knight,  on    ^  Emtio. 

which  the  university  relies,  is  created  by  the  statute  of 
Anne^  which  does  not  employ  the  word  patron,  but 
enacts  without  qualification  that  every  papist  shall  be 
disabled  to  present;  and  that  in  every  such  case  the 
university  shall  have  the  presentation.  Language  more 
comprehensive  could  not  have  been  employed;  it  re- 
quires no  extension  to  apply  it  to  the  present  case; 
and  the  supposed  hardship  of  depriving  the  protestant 
patron  of  his  power  to  create  pluralities  arises  out  of  the 
statute  of  James,  not  out  of  the  statute  of  Anne :  that 
hardship,  however,  he  might  avoid  by -resorting  to  a 
partition  wherever  his  parcener  happens  to  be  a  Roman 
Catholic.  And  no  authority  has  been  cited  to  shew 
that,  where  one  of  two  parceQers  is  a  Roman  Catholic, 
the  right  to  present  vests  solely  in  the  other. 

Cw\  adv.  vult. 

TiNDAL  C.  J.  The  first  count  of  the  declaration  in 
this  case,  afler  shewing,  by  the  deduction  of  title,  that 
at  the  time  of  the  last  avoidance  the  Plaintiff  and  one 
WiUiam  Knight  were  seised  of  the  advowson  therein 
mentioned,  as  of  fee  and  right  in  equal  moieties,  pro- 
ceeds to  allege,  that  the  church  became  vacant  by  the 
death  of  the  last  incumbent,  **  by  reason  whereof,  and 
because  the  said  William  Knight,  at  the  time  when  the 
said  last  mentioned  church  so  became  vacant  as  last 
aforesaid,  was,  and  from  thence  continually  has  been 
and  still  is,  a  person  professing  the  Roman  Catholic  re* 
ligion,  it  did  and  doth  belong  to  the  Plaintiff  to  present 
a  fit  person  to  the  said  last  mentioned  church  at  this 
vacancy,"  and  then  avers  the  disturbance  of  the  Plain* 
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18S9.        tifF's  right  to  present  by  the  Defendants.     The  two 
""""^       Defendants,  namely,  the  ordinary  and  the  clerk  collated 
^  by  him,  join  in  pleading;  and  in  their  plea  to  this  count 

The  Bishop  justify  the  refusal  of  the  ordinary  to  admit  or  institute 
of  EzBfliiB.  jjjg  clerk  who  had  been  presented  by  the  Plaintiff,  and 
the  rejection  of  such  presentation,  *^  because  the  said 
WtUiam  Knight  had  not  joined  nor  in  any  manner  con- 
curred in  the  said  presentation  ;  and  that  he,  the  bishof^ 
on  that  occasion,  declared  and  assigned  his  reason  and 
ground  for  so  declining  and  revising  to  accept,  and  fiir 
so  rejecting  such  presentation,  to  be  the  neglect  aod 
omission  of  the  said  William  Knight  to  concur  or  job 
in  the  said  presentation : "  And  after  proceeding  to  state 
the  collation  of  the  said  church  to  the  Defendant  Todd^ 
the  plea  alleges,  **  that  no  notice  whatever  was  given  to 
the  said  bishop  until  long  after  the  right  of  collating  the 
said  church  so  vacant  to  the  Defendant  Todd  had  de- 
volved  to  the  said  bishop  as  such  ordinary/'  Upon 
which  latter  allegation,  the  Plaintiff  in  his  replication 
takes  a  precise  issue  in  the  terms  of  the  plea,  alleging, 
*^  that  notice  had  been  given  to  the  bishop  before  any 
right  of  collating  the  said  church  so  vacant  to  the  other 
Defendant  had  devolved  to  him."  To  which  replication 
the  Defendants  demur.  And,  so  far  as  relates  to  the 
replication,  we  can  see  no  objection  in  point  of  form  to 
the  issue  taken  by  the  Plaintiff.  The  Defendants  have 
rested  their  justification  on  the  ground  of  the  absence 
of  notice  that  Knight  was  a  Roman  Catholic  before  the 
lapse  incurred.  If  it  was  incumbent  on  the  Plaintiff  to 
have  given  such  notice  at  the  time  of  the  presentation 
of  his  clerk,  (for  which,  however,  we  can  see  no  reason 
or  authority,)  the  Defendants  themselves  should  have 
alleged  and  relied  upon  the  absence  of  such  notice  in 
their  plea.  But  they  have  not  so  done :  and  the  Plaintiff 
has  only  followed  the  Defendants  in  denying  their  alle- 
gation as  it  stands,  as  he,  the  Plaintiff,  had  a  right  to  do. 
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But  the  objection  to  the  replication  has  been,  in  effect^  1839. 
abandoned ;  and  the  argument  on  the  part  of  the  De-  — — — 
fendants  has  been  entirely  confined  to  the  insufficiency  ^^^-^m** 
of  the  Plaintiff's  title  to  present,  as  set  forth  in  the  d&<  The  Bishop 
claration ;  the  objection  amounting  simply  to  this,  that  of  Ezktxb* 
the  presentation  was  made  by  the  Plaintiff  alone,  whereas 
at  the  time  of  the  presentation  there  was^  as  it  is  con* 
tended,  a  tenant  in  common  of  such  right  of  presentation 
with  the  Plaintiff,  who  ought  to  have  joined  with  him ; 
and  that,  by  reason  of  such  tenant  in  common  not  join* 
ing,  a  lapse  incurred.  The  point  at  issue  between  the 
parties,  therefore,  comeis  to  this :  whether  the  right  of 
presentation  is  given  to  the  universities  by  the  statutes 
S  Jac.  1.  c.  5.,  \W.8f  M.  c.  26.,  and  12  Ann.  st.  2.  c.  14.f 
in  the  case  of  the  disability  of  one  co-patron  only  out  of 
many ;  or  whether  it  is  so  given  only  in  the  case  where 
a  sole  patron,  or  all  who  have  the  right  of  patronage,  is 
or  are  disabled  by  professing  the  Roman  Catholic  re* 
ligion.  And  the  first  observation  that  arises  is,  that  as 
the  words  of  the  disabling  clause  in  the  statute  of  James 
are  general,  clearly  extending  to  and  comprising  every 
person  that  is  a  popish  recusant  convict,  that  is,  as  en- 
larged and  explained  by  the  subsequent  statutes,  every 
person  professing  the  Roman  Catholic  religion,  it  follows 
that  all  which  was  intended  to  be  effected  by  the  legis- 
lature is  completely  accomplished,  where  there  are 
several  joint  tenants  or  tenants  in  common  of  the  right 
of  patronage,  by  holding  the  statute  in  those  cases  to 
affect  no  more  than  the  simple  disability  of  all  the  co- 
patrons  who  are  Roman  Catholics.  For  if  the  right  of 
presentation,  by  the  operation  of  the  disabling  clause, 
becomes  limited  to  the  protestant  co-patrons  only,  the 
avoiding  of  any  popish  bias  or  influence  in  the  selection 
of  an  incumbent,  which  is  the  real  object  of  the  statute^ 
is  attained  as  completely  as  if  the  right  of  presentation 
as  to  the  share  or  portion  of  the  Roman  Catholic  co- 
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patron  is  given  over  to  the  universities.  There  isy  there- 
fore, no  necessity,  in  order  toefiectuate  the  object  of  the 
legislature,  that  the  presentation  in  such  case  should  be 
held  to  vest  in  the  universities ;  and  the  question,  tbeie- 
fore,  becomes  this,  whether  the  words  of  the  statute 
require  that  interpretation.  And  upon  this  point  it 
appears  to  us  there  is  a  marked  distinction  between 
those  words  of  the  clause  which  confer  the  presentatioo 
on  the  university  and  those  of  the  disabling  clause.  The 
clause  in  the  statute  of  JameSf  which  gives  the  pre- 
sentation to  the  university,  enacts,  that  the  universi^ 
shall  have  the  presentation  *^  when  it  shall  happen  to 
be  void  during  such  time  as  the  patron  thereof  shall  be 
and  remain  a  recusant^convict  as  aforesaid  ;**  and  although 
these  words  are  not  repeated  in  the  statutes  of  Wittiam 
and  Mary  and  of  Anncj  still  we  consider  them  as  Ti^ 
tually  incorporated  therein,  as  a  direct  reference  is  made 
in  both  the  latter  statutes  to  the  statute  of  James,  and 
they  are  declared  to  have  been  passed  in  order  to  cany 
into  effect  the  intention  of  the  former  law.  And  we 
cannot  but  think  that  it  will  give  full  force  and  effect  to 
this  transfering  or  vesting  clause  of  the  statute,  if  it  is 
considered  as  extending  no  further  than  to  the  case 
where  the  patron,  if  a  sole  patron,  is  a  Roman  Catholic^ 
or  where  all  the  patrons,  if  there  are  several  claiming 
under  the  same  title,  are  of  the  same  persuasion.  And 
this  observation  is  entitled  to  more  weight  when  it  is 
considered  that  the  statute  of  James  gives  no  interest, 
but  a  power  only,  to  the  universities,  as  is  observed  by 
Hobart  C.  J.  in  the  case  of  Duncombe  v.  The  Univerutf 
of  Oxford  {a) :  and  it  is  well  established  that  the  words 
creating  a  power  must  be  strictly  interpreted  :  and  un- 
doubtedly it  will  be  found,  in  all  the  cases  and  prece- 
dents which  have  occurred  in  courts  of  law,  that  the 
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But  the  objection  to  the  replication  has  been,  in  effect,        18S9* 
abandoned ;  and  the  argument  on  the  part  of  the  De-       — -— * 
fendants  has  been  entirely  confined  to  the  insufficiency     ^^^^^^ou 
of  the  Plaintiff's  title  to  present,  as  set  forth  in  the  d&<    The  Bishop 
claration ;  the  objection  amounting  simply  to  this,  that    of  £zkteb« 
the  presentation  was  made  by  the  Plaintiff  alone,  whereas 
at  the  time  of  the  presentation  there  was,  as  it  is  con- 
tended, a  tenant  in  common  of  such  right  of  presentation 
with  the  Plaintiff,  who  ought  to  have  joined  with  him ; 
and  that,  by  reason  of  such  tenant  in  common  not  join* 
ing,  a  lapse  incurred.    The  point  at  issue  between  the 
parties,  therefore,  comes  to  this :  whether  the  right  of 
presentation  is  given  to  the  universities  by  the  statutes 
S  Jac.  1.  c.  5.,  I  W.4r  M.  c.  26.,  and  12  Ann.  st.  2.  c.  14.f 
in  the  case  of  the  disability  of  one  co-patron  only  out  of 
many;  or  whether  it  is  so  given  only  in  the  case  where 
a  sole  patron,  or  all  who  have  the  right  of  patronage,  is 
or  are  disabled  by  professing  the  Roman  Catholic  re* 
ligion.     And  the  first  observation  that  arises  is,  that  as 
the  words  of  the  disabling  clause  in  the  statute  of  James 
are  general,  clearly  extending  to  and  comprising  every 
person  that  is  a  popish  recusant  convict,  that  is,  as  en- 
larged and  explained  by  the  subsequent  statutes,  every 
person  professing  the  Roman  Catholic  religion,  it  follows 
that  all  which  was  intended  to  be  effected  by  the  legis- 
lature is    completely  accomplished,   where    there  are 
several  joint  tenants  or  tenants  in  common  of  the  right 
of  patronage,  by  holding  the  statute  in  those  cases  to 
affect  no  more  than  the  simple  disability  of  all  the  co- 
patrons  who  are  Roman  Catholics.     For  if  the  right  of 
presentation,  by  the  operation  of  the  disabling  clause, 
becomes  limited  to  the  protestant  co-patrons  only,  the 
avoiding  of  any  popish  bias  or  influence  in  the  selection 
of  an  incumbent,  which  is  the  real  object  of  the  statute^ 
is  attained  as  completely  as  if  the  right  of  presentation 
as  to  the  share  or  portion  of  the  Roman  Catholic  co- 
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legislature  designedly  excluded  it  and  confined  the  vest- 

Edwards     j^^^  ^f  ^j^^  power  of  presentation  in  the  universities  to  a 

The  Bishop     vesting  of  the  entire  right;  in  either  of  which  cases  the 

of  ExETEB.   judgment  must  be  for  the  Plaintiff! 

And  by  this  construction  no  injury  can  be  occasioned 
in  any  case  to  the  ordinary,  who  at  all  times  has  a  clear 
course  to  follow,  perfectly  free  from  all  doubt,  whereby 
he  can  never  be  treated  as  a  disturber,  viz*  the  admitting 
and  instituting  the  presentee  of  the  one  Protestant  co- 
patron;  for,  according  to  Co.  Lit.  186.  A.,  ^^  if  one  joint 
tenant,  or  tenant  in  common,  present  severally,  the 
ordinary  may  either  admit,  or  refuse  to  admit,  such  a 
presentee,  unless  they  join  in  presentation ;  and  after  the 
six  months  he  may  in  that  case  present  by  lapse." 

Judgment  for  PlaintiS 


June  10.     The  Gas  Light  and  Coke  Company  v.  Samuel 

Turner. 

It  was  held  a  HpHE  declaration  stated,  that  on  the  13th  of  August 
covenant  for  1833,  by  a  certain  indenture  sealed  with  the  corn- 

rent,  that  the   mon  seal  of  the  Plaintiffs,  and  then  made  between  the 

lease  was  en-    plaintiffs  of  the  one  part,  and  the  Defendant  and  one 

tered  into  by  . 

PJaintiff  and     William  ShacJcell  and  one  Benjamin  Hopkinson  of  the 

Defendant,  other  part,  the  Plaintiffs  demised  to  the  Defendant  and 
premises  were  ^*  ShacJceU  and  B,  Hopkinsoii^  their  executors,  admbis- 
let  to  De-        trators,   and  assigns,   certain  tenements  and  premises 

fen  ant  for  ^j^j^  ^j^^  appurtenances  particularly  described  in  the  in- 
the  express  ^'^  r  j 

purpose  of  denture,  for  the  term  of  twenty-one  years,  at  tlie  yearly 
being  used  by 

Defendant  in  drawing  oil  of  tar  and  boiling  oil  and  tar^  contrary  to  the  pro- 
visions of  the  Building  Act. 
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rent  of  300/.  —  Covenant  by  the  Defendants  to  pay  the 
same ;  and  breach  by  non-payment.  There  was  a  second 
count  upon  an  agreement  under  seal,  bearing  date  the 
same  day  and  year  as  the  lease,  and  made  between  the 
same  parties,  by  which  agreement,  after  reciting  the 
lease,  the  Defendant  covenanted  that  he  would  purchase 
of  the  Plaintiffs  at  least  100,000  gallons  of  tar  yearly, 
to  be  deliverable  and  paid  for  at  the  places  and  in  the 
manner  and  proportions  specified  in  the  agreement. 
Breach,  —  refusal  to  purchase  according  to  the  agree- 
ment. 

Plea  to  the  first  count,  —  that  the  indenture  in  that 
count  mentioned  was  made  after  the  making  and  pass- 
ing of  a  certain  act  of  parliament,  made  and  passed  in 
the  twenty-fifth  year  of  the  reign  of  George  3.,  in- 
tituled <^  An  act  to  amend  so  much  of  an  act  passed  in 
the  fourteenth  year  of  the  reign  of  his  Majesty,  for  the 
further  and  better  regulation  of  buildings  and  party 
walls,  and  for  the  more  effectually  preventing  mischiefs 
by  fire  within  the  cities  of  London  and  Westminster,** 
&c.,  by  which  statute  it  was  among  other  things  enacted, 
**  that  from  and  after  the  1st  day  of  August  1785,  it 
should  not  be  lawful  for  any  person  or  persons  within 
that  part  of  Great  Britain  called  England,  to  distil  or 
boil  any  turpentine  or  tar,  or  to  draw  any  oil  of  turpen- 
tine and  rosin  by  distilling  turpentine,  or  to  draw  any 
oil  of  tar  or  pitch  by  distilling  or  boiling  tar,  or  to  boil 
any  oil  and  turpentine  together,  or  to  boil  any  oil  and 
tar  together,  above  the  quantity  of  ten  gallons  at  one 
time,  of  all  or  any  of  the  said  commodities,  in  any  work- 
house or  place  contiguous  to  any  other  building,  or  in 
any  place  nearer  to  any  other  building  than  the  distance 
of  seventy-five  feet  at  the  least,  (except  in  houses  or 
buildings  then  in  use  for  carrying  on  such  manufactories, 
and  then  legally  entitled  to  be  used  for  those  purposes), 
upon  pain  that  every  person  offending  therein  should 
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for  every  such  ofTence  forfeit  and  pay  the  sum  of  100{.:* 
That  the  said  tenements  and  premises  with  the  appur- 
tenances in  the  indenture  in  the  first  count  mentioned, 
were  not,  before  or  at  the  time  of  the  making  and  pass- 
ing of  the  act,  used  for  carrying  on  any  such  manufiic- 
ture,  and  were  not  then  legally  entitled  to  be  used  for 
those  purposes,  or  any  of  them :  that  at  the  time  of  the 
sealing  and  making  of  the  indenture  in  that  cdunt  men- 
tioned, and  from  thence  continually  hitherto,  the  said 
tenements  and  premises  with  the  appurtenances  were 
situate  and  being  in  that  part  of  Great  Britain  called 
Englandj  and  were  each  and  all  of  them  workhouses  and 
places  contiguous  to  other  buildings,  and  in  places  nearer 
to  other  buildings  than  the  distance  of  seventy-five  feet: 
That  the  said  indenture  was  made  and  entered  into 
by  and  between  the  Plaintiffs  and  the  Defendant,  and 
fV.  Shackell  and  B,  Hopkinsofiy  in  manner  and  form  as  in 
the  first  count  mentioned ;  and  the  tenements  and  pre- 
mises with  the  appurtenances  in  that  count  meotionedi 
were  demised  and  let  to  the  Defendant  and  fV.  Shackdl 
and  B.  Sopkinson^  for  the  express  purpose  of  being  used 
for  and  applied  to  the  drawing  oil  of  tar  or  pitch  by  dis- 
tilling and  boiling  tar,  and  of  boiling  oil  and  tar  together 
by  them  in  larger  quantities  than  the  quantity  of  ten 
gallons  at  one  time  of  the  said  commodities  respectivdj, 
contrary  to  the  form  of  the  said  statute ;  whereby  the 
indenture  was  wholly  void  in  law;  and  that,  the  De- 
fendant was  ready  to  verify. 

Plea  to  the  second  count,  —  that  the  agreement  made 
and  indented  as  in  that  count  mentioned,  was  made  and 
entered  into  by  and  between  the  Plaintiffs  and  the  De- 
fendant, and  W.  Shackell  and  B.  Hopkinsoriy  after  the 
making  and  passing  of  the  act  of  parliament  in  the  first 
plea  mentioned,  and  in  the  introductory  part  of  that 
plea  recited ;  and  that  the  tar  and  every  part  thereof  in 
that  agreement  mentioned  was  to  be  supplied  by  the 
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Plaintifis,  and  sold  to  the  Defendant  and  fV.  Shackell 
and  B.  Hopkinson^  for  the  express  purpose  of  being  dis- 
tilled and  boiled  in  and  upon  the  said  tenements  and 
premises  with  the  appurtenances  in  the  first  plea  men-> 
tioned,  and  by  the  indenture  in  the  first  count  men- 
tioned demised  to  them,  above  the  quantity  of  ten  gal- 
lons at  one  time ;  contrary  to  the  form  of  the  said  statute 
in  the  first  plea  mentioned ;  by  means  whereof  and  by 
force  of  the  said  statute,  the  agreement  was  wholly  void 
in  law ;  and  that,  the  Defendant  was  ready  to  verify. 

Demurrer  to  the  first  plea, — that  it  did  not  distinctly 
appear,  nor  was  it  alleged  by  the  plea,  that  the  Plaintiffs 
at  the  time  of  the  making  of  the  indenture  in  the  first 
count  mentioned,  were  cognizant  of  the  purpose  for 
which  the  lessees  intended  to  use  the  demised  premises: 
That  no  collateral  agreement  or  otherwise  was  alleged 
by  the  plea  to  have  been  made  by  the  Plaintifis  and  the 
lessees,  that  the  said  demised  premises,  or  any  part 
thereof,  should  be  used  for  the  purposes  in  the  plea 
mentioned :  that  there  was  nothing  alleged  in  the  plea 
to  shew  that  the  lessees  were  obliged  to  use  the  demised 
premises,  or  any  part  thereof,  for  the  purposes  men- 
tioned in  the  plea ;  and  that,  by  virtue  of  the  said  lease, 
the  lessees  were  entitled  to  use  the  same  for  any  pur- 
poses whatever:  That  an  estate  for  twenty-one  years 
passed  to  the  lessees,  and  had  not  been  and  could  not 
be  divested  out  of  them  by  any  purposes  to  which  they 
might  have  chosen  to  devote  the  prembes :  that  the  act 
of  parliament  in  the  plea  mentioned,  did  not  render  the 
lease  invalid :  and  that  it  did  not  appear  in  and  by  the 
indenture  that  the  premises  were  demised  for  the  pur- 
pose in  tlie  first  plea  mentioned : 

To  the  second  plea,  —  that  it  was  not  alleged  that 
the  Plaintiffs  were  cognizant  of  the  purpose  therein 
mentioned :  that  no  such  purpose  appeared  to  have  been 
expressed  in  or  by  the  agreement  in  the  last  count 
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for  every  such  ofTence  forfeit  and  pay  the  sum  of  lOOt:*' 
That  the  said  tenements  and  premises  with  the  appur- 
tenances in  the  indenture  in  the  first  count  mentioned, 
were  not,  before  or  at  the  time  of  the  making  and  pass- 
ing of  the  act,  used  for  carrying  on  any  such  manu&c- 
ture,  and  were  not  then  legally  entitled  to  be  used  for 
those  purposes,  or  any  of  them :  that  at  the  time  of  the 
sealing  and  making  of  the  indenture  in  that  cdunt  men- 
tioned, and  from  thence  continually  hitherto,  the  said 
tenements  and  premises  with  the  appurtenances  were 
situate  and  being  in  that  part  of  Great  Britain  called 
England^  and  were  each  and  all  of  them  workhouses  and 
places  contiguous  to  other  buildings,  and  in  places  nearer 
to  other  buildings  than  the  distance  of  seventy-five  feet: 
That  the  said  indenture  was  made  and  entered  into 
by  and  between  the  Plaintiffs  and  the  Defendant,  and 
W.  Shackell  and  B.  Hopkinsotiy  in  manner  and  form  as  in 
the  first  count  mentioned ;  and  the  tenements  and  pre- 
mises with  the  appurtenances  in  that  count  mentioned, 
were  demised  and  let  to  the  Defendant  and  W.  Shackdl 
and  B.  HopkinsoUj  for  the  express  purpose  of  being  used 
for  and  applied  to  the  drawing  oil  of  tar  or  pitch  by  dis- 
tilling and  boiling  tar,  and  of  boiling  oil  and  tar  together 
by  them  in  larger  quantities  than  the  quantity  of  ten 
gallons  at  one  time  of  the  said  commodities  respectively, 
contrary  to  the  form  of  the  said  statute ;  whereby  the 
indenture  was  wholly  void  in  law ;  and  that,  the  De- 
fendant was  ready  to  verify. 

Plea  to  the  second  count,  —  that  the  agreement  made 
and  indented  as  in  that  count  mentioned,  was  made  and 
entered  into  by  and  between  the  Plaintiffs  and  the  De- 
fendant, and  fV.  Shackell  and  B.  Hopkinson,  afler  the 
making  and  passing  of  the  act  of  parliament  in  the  first 
plea  mentioned,  and  in  the  introductory  part  of  that 
plea  recited ;  and  that  the  tar  and  every  part  thereof  in 
that  agreement  mentioned  was  to  be  supplied  by  the 
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pose  a  builder  contracts  for  the  erection  of  an  opera- 
house,  in  which  his  employer  proposes  to  act  plays 
without  a  licence ;  or  horses  are  sold  to  the  owner  of  an 
unlicensed  coach ;  —  is  the  builder  or  the  seller  to  lose 
his  money,  and  the  buyer  to  acquire  the  property  for 
nothing?  Here  the  contract  is  executory,  and,  in  itself, 
legal:  and  the  Plaintiffs  are  not  to  be  affected  by  an 
illegality  altogether  dehors  the  contract,  and  to  which 
they  are  no  parties.  In  the  various  cases  in  which  the 
courts  have  refused  to  support  actions  on  contracts,  the 
contract  itself  has  been  illegal  and  executed,  and  the 
party  seeking  to  recover  has  been  himself  privy  to  the 
illegalities.  Thus,  in  Little  v.  Poole  (a)  the  vendor  of 
coals  had,  contrary  to  statute,  delivered  a  vendor's 
ticket  to  the  purchaser,  which  was  not  signed  by  the 
meter.  In  Law  v.  Hodson  {b\  the  bricks  for  which  the 
plaintiff  sought  to  recover  were  not  of  the  statutory 
size.  In  Bensley  v.  Bignold  (c),  the  printing  for  which 
the  plaintiff  required  to  be  paid,  was  illegal;  —  per 
Lord  Tenierden  in  Brown  v.  Duncan,  (d)  In  Langton 
V.  Hughes  {e)j  the  plaintiff  sold  his  drugs  knowing  they 
were  to  be  applied  to  an  illegal  use.  In  Clugas  v. 
Penaluna  (g)j  the  seller  knew  his  goods  were  bought  to 
be  smuggled.  (See  the  cases  collected  in  Armstrong  v. 
Lewis  {h\  But  in  Bamry  v.  Bennett  (i),  an  action  for 
the  price  of  apparel  was  held  to  lie  against  a  prostitute, 
notwithstanding  the  plaintiff  knew  her  way  of  life ;  and 
Lord  EUenbarough  said,  *^  It  must  not  only  be  shewn 
that  he  had  notice  of  this,  but  that  he  expected  to  be 
paid  from  the  profits  of  the  defendant's  prostitution, 
and  that  he  sold  the  clothes  to  enable  her  to  carry  it 
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(a)  9JJ.<5^r.l92 

(b)  1 1  East,  300. 

(c)  5  B.  is  Aid.  335. 
id)  10  B.S^  C.  95. 
(e)  1  M.  ^  Selw.  593. 


(g)  4  T.  R.  466. 

{h)  2  Ct.  Si  Mee.  274.  4  M. 
<Sf  Scott,  1 . 

(t)  1  Camp.  348.  See  also 
the  cases  cited  in  the  note. 
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on«"  There  is  no  proof  on  the  &ce  of  this  contract 
that  the  Plaintiffs  expected .  to  be  paid  out  of  the 
profits  of  the  prohibited  process,  or  even  that  they 
knew  the  Defendant  was  to  engage  in  it.  At  all  events, 
the  contract  is  sufficient  to  pass  the  estate,  and  to  bind 
the  Defendant  to  the  payment  of  rent :  according  to 
Lord  Coke^  if  a  man  make  a  feoffment  on  condition  to 
kill  J.  S.,  the  estate  passes,  and  the  condition  b  void* 
Co.  Lit.  206.  b. 


Petersdorffl  contrd.  The  allegation  in  the  plea  is,  that 
the  premises  were  demised  to  the  Defendant  for  the  ex- 
press purpose  of  violating  an  act  of  parliament ;  and  as 
they  were  demised  by  the  Plaintifis,  the  demurrer  must 
be  taken  to  admit  that  they  were  aware  of  that  purpose* 
The  demise  therefore  was  void  ab  initio^  and  the  lesson 
might  recover  in  ejectment.  Even  if  an  estate  passedi 
it  does  not  follow  that  an  action  of  covenant  lies,  for  a 
tenant's  covenant  is  altogether  independent  of  his  interest 
in  the  premises :  but  the  covenant  is  void  also,  as  having 
been  entered  into  in  furtherance  of  an  illegal  purpose* 
And  it  is  immaterial  whether  that  illegal  purpose  appear 
on  the  face  of  the  contract,  or  is  to  be  collected  iehon. 
The  argument  for  the  Plaintiffs  would  exclude  the  pes* 
sibility  of  ever  showing  that  a  bond  was  made  for  as 
illegal  purpose :  but  in  Collins  v.  BlatUem  (a),  where 
nothing  illegal  appeared  on  the  face  of  the  bond,  it  was 
held  the  defendants  might  plead  it  was  given  corruptly 
to  indemnify  the  plaintiff  for  buying  off  a  prosecution 
for  perjury ;  and  that  such  plea  was  an  answer  to  the 
action :  so  in  Paxton  v.  Popham  (£},  it  was  held  that  the 
defendant  might  shew  a  common  money  bond  to  be 
illegal  as  having  been  given  for  marriage  brokage. 
Nor  are  the  cases  confined  to  executed  contracts :  bat 


(a)  2  Wik.  348. 
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if  they  were  so,  this  contract  was  executed  on  the  De* 
fendanf  s  taking  possession  of  the  premises.  And  it  is 
quite  clear  that  the  courts  will  never  sanction  any  con- 
tract which  has  been  entered  into  for  an  illegal  object. 
Cope  V.  Bowlands  (a),  Fergttsson  v.  Norman  (i),  Arm^rong 
V.  Armstrong,  {c)  An  intention  to  commit  an  offence  is 
sufficient  to  induce  the  penalty,  even  though  the  offence 
be  not  actually  committed :  as  in  cases  of  bribery,  where 
the  voter  receives  the  money,  but  fails  to  vote  according 
to  his  promise,  still  an  action  lies  for  the  penalties.  &&- 
ton  V.  Norton,  (rf) 
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jR.  v.  Richards  in  reply.    Sulston  v.  Norton  turned 
upon  the  express  words  of  2  6.  2.  c.  24.  s.  7*;  but  there 
is  no  case  in  which  a  bare  intention  to  do  an  illegal  act 
has  been  held  sufficient  to  avoid  a  contract ;  and  more 
than  an  intention  is  not  imputed  to  the  Plaintiffs  on 
these  pleas.     It  would  be  too  much  to  say  that  the  bare 
existence  of  such  an  intention  on  the  part  of  the  Plain- 
tiffs should  give  the  Defendant  an  estate  without  pay-* 
ment  of  rent;  for  the  Plaintiff  could  never  recover  in 
an  ejectment  resting  on  the  illegality  of  their  own  con- 
tract*   They  could  not  be  allowed  to  set  that  up  as  a 
title.  Doe  dem,  Roberts  v.  Roberts  {e\  Lord  v.  WardelL  {g) 
In  Collins  v.  Blantern  and  Paxton  v.  Popham^  the  con- 
tract itself  was  illegal,  and  the  bond  was  a  part  of  the 
contract     Here,  there   is  a  legal  conveyance  of  the 
Plaintiffs'  estate ;  and  if  the  lease  be  good,  the  covenant 
annexed  to  it  cannot  be  impeached.   Frontin  v.  SnuUL  {h} 

Cur.  adv.  vidt* 


TiNDAL  C.  J.      This  is  an  action  of  covenant,  in 
which  the  Plmntiffi  declare  in  the  first  count  upon  the 


(a)  2  Meet.  S^  Weleb.  149. 
ifi)  5  New  Cases,  76. 
(c)  3  Myhte  S^  K.  64. 
Id)  3  jBtirr.  1235. 
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(h)  2  Ld.  Raym.  1418^ 
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covenant  for  payment  of  rent  contained  in  a  lease  made 
by  the  Plaintifis  to  the  Defendant^  and  two  other  per- 
sons for  twenty«one  years  from  the  ISth  oi  August  18SS, 
of  certain  premises  therein  described.  And  in  the  second 
count  the  Pkiintiffs  declare  upon  an  agreement  under 
seal,  bearing  date  the  same  day  and  year  as  the  leasei 
and  made  between  the  same  parties  as  those  between 
whom  the  lease  is  made,  by  which  agreement,  after  re- 
citing the  said  lease,  the  Defendant  covenanted  that  be 
would  purchase  of  the  Plaintiffs  at  least  100,000  gallons 
of  tar  yearly,  to  be  paid  for  and  to  be  deliverable  at  the 
places  and  in  the  manner  and  proportions  specified  in 
the  said  agreement ;  and  then  proceed  to  assign  three 
breaches  on  the  said  agreement. 

The  Defendant  pleads  in  answer  to  the  first  coont^ 
that  the  indenture  therein  mentioned  was  made  after 
the  passing  of  the  statute  25  G.  3.  c,  77*,  by  which  it 
is  enacted,  that  it  should  not  be  lawful  for  any  person 
to  distil  or  boil  any  turpentine  or  tar,  &c.  above  tbe 
quantity  of  ten  gallons  at  one  time,  in  ai^y  workhouse  or 
place  contiguous  to  any  other  building,  or  in  any  place 
nearer  to  any  other  building  than  the  distance  of  seventy* 
five  feet  at  the  least,  (with  an  exception^  the  applicatioD 
of  which  to  this  case  is  negatived  by  the  plea),  upon  pain 
of  forfeiting  for  every  such  offence  lOOL    And  the  plei 
then  proceeds  to  aver,  that  the  said  tenements  and  pre- 
mises were  and  are  contiguous  to  other  buildings,  and 
in  places  nearer  to  other  buildings  than  the  distance  of 
seventy-five  feet ;   '^  and  diat  the   said  indenture  was 
made  and  entered  into  by  and  between  the  Plaintifi 
and  the  Defendant^  and  the  other  two  persons,  in  man- 
ner and  form  as  in  the  said  first  count  mentioned ;  and 
the  said  tenements  and  premises  with  the  appurtenances 
were  demised  to  the  Defendant  and  the  said  two  other 
persons,  for  the  express  purpose  of  being  used  for  and 
applied  to  the  boiling  of  oil  and  tar  together,  &c.  by  the 
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said  Defendant  and  the  two  other  persons,  in  larger 
quantities  than  the  quantity  of  ten  gallons  at  one  time  of 
the  said  commodities  respectively,  contrary  to  the  form 
of  the  said  stalutef  whereby  the  said  indenture  was  and 
is  wholly  void  in  law/'  To  this  plea  the  Plainti£&  have 
demurred  in  law.  And  it  becomes  unnecessary  to  ad- 
Tert  to  the  second  count  and  the  plea  thereto,  as  the 
point  raised  upon  it  by  demurrer  must  necessarily  be 
governed  by  the  decision  upon  the  first  count 

The  objection  that  has  been  urged  on  the  part  of  the 
Defendant  is,   that  this  is  an  action  founded  upon  a 
contract,  and  that  a  court  of  law  will  not  lend  its  aid  to 
enforce  the  performance  of  a  contract  between  parties, 
which  appears,  upon  the  face  of  the  record,  to  have  been 
entered  into  by  both  the  contracting  parties  for  the  ex- 
press purpose  of  carrying  into  effect  that  which  is  pro- 
hibited by  the  law  of  the  land.     And  we  think,  both  from 
authority  and  reason,  this  objection  must  be  allowed  to 
prevail.     That  no  legal  distinction  can  be  supported  be- 
tween the  application  of  this  objection  to  parol  contracts 
and  to  contracts  under  seal,  appears  the  necessary  in- 
ference from  the  cases  of  Collins  v.  Blantem  {a)  and 
Paxton  V.  Popham  (i),  in  both  which  cases  the  principle 
above  laid  down  was  acted  upon  by  the  Court,  and  in 
each  of  which  the  action  was  upon  bond ;  and  it  would 
indeed  be   inconsistent  with   reason   and   principle  to 
hold,  that  by  the  mere  ceremony  of  putting  a  seal  to  an 
instrument,  that  is,  by  the  voluntary  act  of  the  parties 
diemselves,  a  contract  which  was  void  in  itself  on  the 
ground  of  its  being  in  violation  of  the  law  of  the  land, 
should  be  deemed  valid,  and  an  action   maintainable 
thereon,  in  a  court  of  justice. 

Nor  do  we  see  any  force  in  the  objection  made  in  the 
course  of  the  argument,  that  the  plea  does  not  suffi<« 
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ciently  allege  that  the  Plaintiffi  were  parties  to  the 
making  of  the  lease  for  the  purpose  averred  in  the  plea; 
for  the  allegation,  ^^  that  the  tenements  and  premises 
were  demised  to  the  Defendant  for  the  express  purpose, 
&c.,''  necessarily  implies,  and  even  in  a  more  especial 
manner  declares,  that  the  express  purpose  was  the  por^ 
pose  of  the  party  who  made  the  demise,  that  is,  of  the 
PlaintifTs* 

Now,  we  cannot  distinguish  the  case  before  us,  upon 
principle,  from  that  of  Lightfoot  v.  Tenant,  {a)  In  that 
case  the  question  arose  upon  a  plea^  stating  the  statote 
7  6. 1.  c.  21.,  by  which  it  is  enacted  that  all  contracts 
and  agreements  made  by  any  of  his  Majesty's  subjects 
for  the  loan  of  any  money  by  way  of  bottomry  on  any 
ship  or  ships  in  the  service  of  foreigners,  and  bound  or 
designed  to  trade  to  the  East  Indies;  ^*  and  all  contracts 
and  agreements  whatsoever  made  by  any  of  his  Ma- 
jesty's subjects,  or  any  person  or  persons  in  trust  for 
them,  for  the  loading  or  supplying  any  such  ship  or 
ships  with  a  cargo  or  lading  of  any  sort  of  goods  or 
merchandizes,  &c.,"  shall  be  void ;  and  it  was  then  al- 
leged by  the  plea  in  that  action,  and  found  by  the 
special  verdict,  that  the  plaintiff  sold  goods  to  the  de* 
fendant  in  London^  well  knowing  that  the  same  were 
intended  to  be,  and  in  order  that  they  might  be,  carried 
by  the  defendant  to  Osiend^  to  be  thence  shipped  oo 
board  ships  destined  to  trade  to  the  East  Indies  without 
licence  from  the  East  India  Company,  and  to  be  carried 
to  Calcutta^  and  there  sold ;  and  that  the  bond  which 
was  declared  upon  was  given  for  the  price  of  these 
goods ;  and  this  plea  was  held  to  be  an  answer  to  an 
action  for  the  price  of  the  goods.  In  that  case  it  was 
argued,  that  after  the  goods  were  once  delivered  to  the 
buyer  he  might  change  his  mind,  and  use  them  in  a  dif- 
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ferent  manner  from  that  which  was  originally  designed ; 
as  here,  that  the  tenant  might  put  the  premises  to  a 
use  different  from  that  for  which  they  were  let ;  but  it 
was  answered,  that  the  entering  into  the  contract  with 
the  illegal  intent,  tainted  the  contract  with  illegality» 
and  prevented  an  action  from  lying  thereon.  And 
again,  the  case  of  Langton  and  Others  v.  Hughes  and 
Another  (a)  lays  down  the  same  rule  of  law.  There  the 
sale  of  drugs  to  the  defendants,  which  the  plaintiffs 
knew  were  intended  to  be  us^d  in  the  defendants' 
brewery,  in  violation  of  the  42  G.  3.  c.  38.  s.  20.,  by 
which  the  brewer  is  prohibited  from  using  anything  but 
malt  and  hops  in  the  brewing  of  beer,  was  held  to  be  a 
contract  on  which  the  plaintiffs  could  not  sue.  In  that 
case  also,  it  was  argued,  that  the  statute  neither  pro- 
hibited the  selling  the  articles  nor  the  buying  them,  but 
only  the  purpose  for  which  they  were  used ;  and  that 
the  subsequent  user  was  a  matter  over  which  the  seller 
bad  no  control.  But  it  was  observed  by  Bayley  J.,  in 
giving  his  judgment,  ^*  that  the  case  of  Lightfoot  v. 
Tenant  answers  almost  all  the  arguments  urged  for  the 
plaintiffs  f  and  the  later  authority  of  Cannan  v.  Bryce  {b) 
appears  to  us  to  go  the  full  length  of  supporting  the 
principle  above  laid  down. 

It  was  observed  in  the  course  of  the  argument  for 
the  Plaintiffs,  that,  as  they  had  granted  a  lease  for 
twenty-one  years,  such  term  was  vested  in  the  Defend- 
ant, and  that  be  would  be  able  to  hold  himself  in  for 
the  remainder  of  it  without  payment  of  any  rent.  That 
point  is  not  now  before  us ;  but,  without  giving  any 
opinion  how  far  the  position  is  maintainable,  it  is  ob- 
vious that,  if  an  ejectment  should  be  brought  upon  the 
breach  of  any  condition  in  the  lease,  the  action  of  eject- 
ment would,  at  all  events,  be  free  from  the  objection 
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ciendy  allege  that  the  Plaintiffs  were  parties  to  the 
making  of  the  lease  for  the  purpose  averred  in  the  plea; 
for  the  allegation,  ^^  that  the  tenements  and  premisei 
were  demised  to  the  Defendant  for  the  express  purpose^ 
&c./'  necessarily  implies,  and  even  in  a  more  especial 
manner  declares,  that  the  express  purpose  was  the  pur- 
pose of  the  party  who  made  the  demise,  that  b,  of  the 
Plaintiffs. 

Now,  we  cannot  distinguish  the  case  before  us,  upon 
principle,  from  that  of  Lightfoot  v.  TenaM.  (a)  lo  that 
case  the  question  arose  upon  a  plea,  stating  the  statute 
7  G.  1.  c.  21.,  by  which  it  is  enacted  that  all  contracts 
and  agreements  made  by  any  of  his  Majesty's  subjects 
for  the  loan  of  any  money  by  way  of  bottomry  oo  any 
ship  or  ships  in  the  service  of  foreigners,  and  bound  or 
designed  to  trade  to  the  Bast  Indies;  '*  and  all  contracts 
and  agreements  whatsoever  made  by  any  of  his  Ma- 
jesty's subjects,  or  any  person  or  persons  in  trust  fi:>r 
them,  for  the  loading  or  supplying  any  such  ship  or 
ships  with  a  cargo  or  lading  of  any  sort  of  goods  or 
merchandizes,  &c.,''  shall  be  void ;  and  it  was  then  al- 
leged by  the  plea  in  that  action,  and  found  by  the 
special  verdict,  that  the  plaintiff  sold  goods  to  the  de- 
fendant in  London,  well  knowing  that  the  same  were 
intended  to  be,  and  in  order  that  they  might  be,  carried 
by  the  defendant  to  Osiend,  to  be  thence  shipped  on 
board  ships  destined  to  trade  to  the  East  Indies  without 
licence  from  the  East  India  Company,  and  to  be  carried 
to  Calcutta^  and  there  sold ;  and  that  the  bond  which 
was  declared  upon  was  given  for  the  price  of  these 
goods;  and  this  plea  was  held  to  be  an  answer  to  an 
action  for  the  price  of  the  goods.  In  that  case  it  was 
argued,  that  after  the  goods  were  once  delivered  to  the 
buyer  he  might  change  his  mind,  and  use  them  in  a  dit 
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of  the  cart  then  pierced  and  entered  into  the  horse  of 
the  Plaintiff,  by  means  whereof  the  said  horse  was  then 
greatly  hurt  and  wounded ;  and  afterwards,  to  wit  on, 
&c,  died  of  the  said  hurt  or  wound,  and  became  of  no 
value  to  the  Plaintiff;  and  also,  by  means  of  the  pre- 
mises, the  Plaintiff  was  forced  and  obliged  to  pay,  lay 
out,  and  expend,  and  did  necessarily  pay,  lay  out,  and 
expend  divers  sums  of  money,  to  wit  10/.,  in  and  about 
the  endeavouring  to  heal  and  cure  the  said  horse  of  the 
said  hurt  or  wound.     To  the  Plaintiff's  damage  of  50/. 

Plea,  Not  Guilty. 

At  the  trial,  the  Plaintiff's  witnesses  proved  that  his 
horse  had  been  run  down  by  a  horse  and  cart  with  the 
Defendant's  name  on  it,  and  died  in  consequence  of  the 
injury  inflicted. 

The  Defendant  proposed  to  shew  that  the  cart  was 
not  his ;  that  he  was  not  driving  it ;  but  that  he  had 
lent  the  horse  which  drew  it  to  one  Jenkins^  who  was 
driving  when  the  accident  occurred. 

The  Plaintiff's  counsel  contended  that  this  evidence 
was  not  admissible  under  the  plea  of  not  guilty,  the 
rule  of  HiL  4  W.  4.  prescribing  that,  ^^  in  actions  on  the 
case,  the  plea  of  not  guilty  shall  operate  as  a  denial 
only  of  the  breach  of  duty  or  wrongful  act  alleged  to 
have  been  committed  by  the  defendant,  and  not  of  the 
fiiGts  stated  in  the  inducement;  and  no  other  defence 
than  such  denial  shall  be  admissible  under  that  plea : 
all  other  pleas  in  denial  shall  take  issue  on  some  par- 
ticular matter  of  fact  alleged  in  the  declaration  :  '*  And 
the  learned  Judge  who  presided  being  of  that  opinion, 
a  verdict  was  found  for  the  Plaintiff,  which 
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JP.  Robinson  moved  for  a  rule  nisi  to  set  aside,  on  the 
ground  that  the  evidence  ought  to  have  been  received. 
The  wrongful  act  of  which  the  Plaintiff  complained,  and 
which,  according  to  the  rule,  the  Defendant  might  put 
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in  issue  by  the  plea  of  not  guilty,  was  not  simply  a  Di- 
ligent driving,  but  a  negligent  driving  by  the  Defend- 
ant ;  unless  the  Defendant  w^ere  concerned,  there  was 
no  wrongful  act  committed  by  him :  the  plea  of  not 
guilty,  therefore,  did  not  admit  as  matter  of  inducement 
that  the  Defendant  was  the  owner  of  the  cart,  and  the 
person  driving  it.  In  Bennion  v.  Davison  (a),  the  de- 
claration alleged  that  the  defendants  were  the  owners 
of  a  vessel,  and  as  such  owners  undertook  to  carry  the 
plaintiff's  goods ;  and  it  wa$  held,  that  under  the  plea 
of  non  assumpserunt  the  ownership  of  the  vessel  was  not 
admitted. 

A  rule  nisi  having  been  granted, 


Wilde  and  Andrews  Serjts.  shewed  cause.  Bennion^!, 
Davison  was  an  action  of  assumpsit^  and  the  general  issoe 
in  assumpsit  operates  as  a  denial  of  all  matters  from 
which  the  contract  is  to  be  inferred.  The  Court,  there- 
fore, made  the  rule  for  a  nonsuit  absolute,  on  the  groand 
that  the  Plaintiff  had  not  proved  any  contract  with  the 
two  Defendants ;  but,  with  reference  to  such  contract, 
the  ownership  of  the  vessel  was  an  immaterial  fact;  and 
a  party  must  not  be  taken,  by  pleading  the  general  issuer 
to  admit  immaterial  allegations  introduced  into  the  de- 
claration. This,  however,  is  an  action  on  the  case^  and  by 
the  express  language  of  the  rule  applicable  to  that  fonn 
of  action,  the  plea  of  not  guilty,  where  the  act  might  hafe 
been  done  innocently,  puts  in  issue  the  quality  only  of 
the  act,  and  not  any  matter  of  inducement,  as  that  the 
Defendant  was  the  person  doing  it :  where  the  act  nmst 
have  been  wrongful,  the  plea  puts  in  issue  both  the 
quality  pf  the  act  and  the  party  concerned  in  it.  Here, 
the  act  complained  of  was  not  necessarily  wrongful,  and 
the  Defendant's  plea,  therefore,  has  only  put  in  bsue  its 
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wrongful  character.  The  examples  given  in  the  new  rule 
shew  that  this  was  the  meaning  of  its  framers.  In  case  for 
a  nuisance,  not  guilty  operates  only  as  a  denial  that  the 
Defendant  carried  on  his  trade  in  such  a  way  as  to  be  a 
nuisance;  upon  a  claim  of  right  of  way,  — as  a  denial  of 
the  obstruction  only ;  in  trover,  — of  the  conversion,  and 
not  of  the  Plaintiff's  title;  in  actions  for  an  escape, —  as 
a  denial  of  the  default  of  the  sheriff,  but  not  of  the  pre- 
liminary proceedings ;  in  an  action  against  a  carrier, —  as 
a  denial  of  the  loss  or  damage,  but  not  of  the  receipt  of 
the  goods,  or  the  purpose  for  which  they  are  received. 
And  the  decided  cases  consist  with  the  principle  thus 
explained.  In  Stancliffe  v.  Hardwick  (a),  the  defendant 
under  not  guilty  in  trover  for  horses,  was  allowed  to 
shew  that  he  was  tenant  in  common  with  the  plaintiff, 
because  that  evidence  did  not  dispute  the  plaintiff's  pos- 
session. In  Frankum  v.  Lord  Falmouth  (6),  —  an  action 
on  the  case  for  obstructing  a  watercourse,  —  not  guilty 
was  held  to  admit  the  plaintiff's  title,  and  deny  only  the 
wrongful  diversion.  In  Dukes  v.  Gostling  (c), — an  action 
on  the  case  for  injury  occasioned  by  a  sewer  in  the  de- 
fendant's close,  used  as  a  road,  —  under  the  plea  of  not 
guilty,  it  was  held  that  the  plaintiff  was  not  compelled 
to  shew  that  the  defendant's  close  was  used  as  a  road* 
In  JTwmas  v.  Morgan  (cf),  in  case  for  keeping  a  savage 
dog,  not  guilty  was  held  to  put  in  issue  the  scienter. 
In  Wo6\fv.  Beard  (f), — an  action  against  the  defendant 
for  negligent  driving  by  his  servant,  —  Coleridge  J.  held 
that,  by  pleading  not  guilty,  the  defendant  admitted  that 
the  driver  was  his  servant.  So,  in  such  a  case  as  Bush 
Y.  Steinman  (g),  where  the  defendant  was  held  respon- 
sible for  an  obstruction  placed  on  the  road  by  £.,  in  the 
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in  issue  by  the  plea  of  not  guilty,  was  not  simply  a  neg- 
ligent driving,  but  a  negligent  driving  by  tbe  Defend- 
ant ;  unless  the  Defendant  w^ere  concerned,  there  was 
no  wrongful  act  committed  by  him :  the  plea  of  not 
guilty,  therefore,  did  not  admit  as  matter  of  inducemcDt 
that  the  Defendant  was  the  owner  of  the  cart,  and  tbe 
person  driving  it.  In  Bennion  v.  Davison  (a),  the  de- 
claration alleged  that  the  defendants  were  the  owners 
of  a  vessel,  and  as  such  owners  undertook  to  carry  tbe 
plaintiff's  goods  ;  and  it  wa$  held,  that  under  the  plea 
of  non  assumpserunt  the  ownership  of  the  vessel  was  not 
admitted. 

A  rule  nisi  having  been  granted. 


Wilde  and  Andrews  Seijts.  shewed  cause.  Bennitm  ▼. 
Davison  was  an  action  of  assumpsit^  and  the  general  issue 
in  assumpsit  operates  as  a  denial  of  all  matters  from 
which  the  contract  is  to  be  inferred.  The  Court,  there- 
fore, made  the  rule  for  a  nonsuit  absolute,  on  the  ground 
that  the  Plaintiff  had  not  proved  any  contract  with  tbe 
two  Defendants ;  but,  with  reference  to  such  contract, 
the  ownership  of  the  vessel  was  an  immaterial  fact;  and 
a  party  must  not  be  taken,  by  pleading  the  general  issuer 
to  admit  immaterial  allegations  introduced  into  the  de- 
claration. This,  however,  is  an  action  on  the  case^  and  by 
the  express  language  of  the  rule  applicable  to  that  form 
of  action,  the  plea  of  not  guilti/y  where  the  act  might  have 
been  done  innocently,  puts  in  issue  the  quality  only  of 
the  act,  and  not  any  matter  of  inducement,  as  that  tbe 
Defendant  was  the  person  doing  it :  where  the  act  mast 
have  been  wrongful,  the  plea  puts  in  issue  both  the 
quality  of  the  act  and  the  party  concerned  in  it.  Here^ 
the  act  complained  of  was  not  necessarily  wrongful,  and 
the  Defendant's  plea,  therefore,  has  only  put  in  issue  its 
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rities  citedi  the  wrongful  act  involves  two  matters  of 
proof.   In  case  for  a  nuisance,  — •  that  the  defendant  car- 
ried on  the  trade,  and  that  it  was  a  nuisance.   On  a  ckdm 
of  right  of  way, — that  there  was  an  obstruction,  and  that 
the  defendant  placed  it  there :  and  so  on.     In  Cotton  v. 
Braamef  the  plea  was  held  to  deny  the  indicting,  and  the 
allegation  that  it  was  without  probable  cause ;  in  Tfio^ 
mas  V.  Morgan,  that  the  defendant  kept  the  dog,  and 
that  he  knew  it  to  be  savage :  and  what  shall  be  es- 
teemed the  wrongful  act  cannot  depend  on  what  is  stated 
by  way  of  inducement,  for  that  would  place  the  defend- 
ant in  the  plaintiff's  power :  by  inserting  material  facts 
as  matter  of  inducement,  he  might  elude  the  proof  of 
them ;  as  if«  in  a  declaration  for  a  libel,  he  were  to  allege 
by  way  of  inducement  that  the  defendant  was  the  pub- 
lisher of  a  newspaper;  and  that  which  ought  to  be 
proved  with  the  most  precision,  might  be  alleged  with 
the  least  certainty ;  for  '^  that  which  is  alleged  by  way 
of  conveyance  or  inducement  to  the  substance  of  the 
matter,  need  not  be  so  certainly  alleged  as  that  which 
is  the  substance  itself."  Co.  Lit*  SOS.  a.    In  the  present 
case  the  Plaintiff  might  have  omitted  the  inducement 
altogether.    The  question,  therefore,  in  all  cases  must 
be^  what  is  substantially  the  wrongful  act  complained  of 
in  the  declaration,  and  the  admission  of  the  accuracy  of 
matter  of  inducement  must  be  confined  to  statements  re- 
"  garding  the  Plaintiff.     Thus,  in  Dawson  v.  Moore  (a), 
Lord  Abinger  held  that  the  plaintiff  must  prove,  not  only 
the  existence  of  the  nuisance,  but  that  the  defendant 
committed  it.     In  Wright  v.  Lainson  and  Lewis  v.  jil» 
cock,  the  bankruptcy  of  the  debtor,  or  the  assignment 
made  by  him,  was  clearly  no  act  of  the  Defendant,  and 
therefore  not  denied  by  the  plea  of  not  guilty.     In  Stan- 
diffy.  Hardwick,  the  only  question  was  on  the  meaning 


1839. 

Tavshvbe 
Little. 


(a)  7  Car.  Sf  P.  25. 
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1839.        o^  ^^^  ^^™  conversion ;  whether  it  was  a  conversion  in 
"  fact,  or  a  wrongful  conversion.     In  Frankum  v.  Lord 

Tayerner  Falmouth^  the  plea  of  not  guilty  was  held  to  put  in  issne 
Little.  ^^  diversion  of  the  water  by  the  defendant,  but  not  the 
plaintiff's  title,  for  that  was  no  part  of  the  wrongful  act. 
In  Dukes  v.  Gostlingj  the  question  as  to  the  mode  in  whidi 
the  defendant's  close  was  occupied,  had  clearly  nothing 
to  do  with  the  effect  of  the  sewer  complained  of.  In 
Wheatley  v.  Patrickj  the  question  was,  whether,  under 
the  circumstances,  it  was  to  be  considered  the  defendant 
was  driving :  it  was  never  suggested  that  the  plea  ad- 
mitted it.  Woolf  v.  Beard  is  still  undecided  on  the 
motion  for  a  new  trial. 

Cur.  adv.vdt. 

TiNDAL  C.  J.  The  question  before  us  arises  on  the 
proper  construction  to  be  put  upon  the  rule  of  pleading 
laid  down  by  all  the  courts  in  Hilary  term,  4fW.^ 
which  applies  to  and  governs  the  plea  of  not  guilty  in 
actions  on  the  case.  The  declaration  b^^s  with  a 
recital ;  —  ^^  Whereas  the  Plaintiff  was  lawfully  possessed 
of  a  certain  horse,  on  which  a  servant  of  his  was  dien 
riding  along  a  certain  public  highway,  and  whereas  the 
said  Defendant  was  then  possessed  of  a  certain  cart,  and 
of  a  certain  horse  drawing  the  same,  and  which  saU 
cart  and  horse  of  the  said  Defendant  were  then  under 
the  care,  government,  and  direction  of  the  Defendant, 
who  was  then  driving  the  same  in  and  along  the  said 
highway;" — and  after  such  recital,  the  declaration  pro- 
ceeds to  allege,  that  the  Defendant  so  carelessly  and 
improperly  drove,  governed,  and  directed  his  said  cart 
and  horse,  that  through  the  carelessness,  &c.  of  the 
Defendant,  the  cart  of  the  Defendant  ran  against  the 
horse  of  the  Plaintiff  and  injured  it.  And  the  question 
is,  whether  under  a  plea  of  not  guilty  to  this  declaration, 
.the  Defendant  was  at  liberty  to  prove  at  the  trial  that 
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rities  cited,  the  wrongful  act  involves  two  matters  of       1899. 
proof.   In  case  for  a  nuisance,  —  that  the  defendant  car-        ■ 
ried  on  the  trade,  and  that  it  was  a  nuisance.   On  a  clmm    Tavmbkb* 
of  right  of  way, — that  there  was  an  obstruction,  and  that      Littub. 
the  defendant  placed  it  there :  and  so  on.    In  Cotton  v. 
Bromie^  the  plea  was  held  to  deny  the  indicting,  and  the 
allegation  that  it  was  without  probable  cause ;  in  77a- 
mas  V.  Morgan,  that  the  defendant  kept  the  dog,  and 
that  he  knew  it  to  be  savage :  and  what  shall  be  es- 
teemed the  wrongful  act  cannot  depend  on  what  is  stated 
by  way  of  inducement,  for  that  would  place  the  defend- 
ant in  the  plaintiff's  power :  by  inserting  material  facts 
as  matter  of  inducement,  he  might  elude  the  proof  of 
them ;  as  if«  in  a  declaration  for  a  libel,  he  were  to  allege 
by  way  of  inducement  that  the  defendant  was  the  pub- 
lisher of  a  newspaper;  and  that  which  ought  to   be 
proved  with  the  most  precision,  might  be  alleged  with 
the  least  certainty ;  for  '^  that  which  is  alleged  by  way 
of  conveyance  or  inducement  to  the  substance  of  the 
matter,  need  not  be  so  certainly  alleged  as  that  which 
is  the  substance  itself."  Co.  Lit.  SOS.  a.    In  the  present 
case  the  Plaintiff  might  have  omitted  the  inducement 
altogether.    The  question,  therefore,  in  all  cases  must 
be,  what  is  substantially  the  wrongful  act  complained  of 
in  the  declaration,  and  the  admission  of  the  accuracy  of 
matter  of  inducement  must  be  confined  to  statements  re- 
garding the  Plaintiff.     Thus,  in  Dawson  v.  Moore  (a), 
Lord  Abijiger  held  that  the  plaintiff  must  prove,  not  only 
the  existence  of  the  nuisance,  but  that  the  defendant 
committed  it.     In  Wright  v.  Lainson  and  Lewis  v.  Al» 
coctf  the  bankruptcy  of  the  debtor,  or  the  assignment 
made  by  him,  was  clearly  no  act  of  the  Defendant,  and 
therefore  not  denied  by  the  plea  of  not  guilty.     In  Stan-^ 
di/fy.  Hardwickj  the  only  question  was  on  the  meaning 

(a)  7  Car.  Sf  P.  25. 
Y  2 
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1 8S9«        ^^  ^^  ^^™  conversion ;  whether  it  was  a  conversion  in 
»  fact,  or  a  wrongful  conversion*     In  Frankum  v.  Lord 

Tavbrwbb  Falmouth^  the  plea  of  not  guilty  was  held  to  put  in  issoe 
LiTTLB.  ^^  diversion  of  the  water  by  the  defendant,  but  not  the 
plaintiff's  title,  for  that  was  no  part  of  the  wrongful  act. 
In  Dukes  v.  GosUingj  the  question  as  to  the  mode  in  whidi 
the  defendant's  close  was  occupied,  had  clearly  nothing 
to  do  with  the  effect  of  the  sewer  complained  of.  In 
Wheatley  v.  Pahrickj  the  question  was,  whether,  under 
the  circumstances,  it  was  to  be  considered  the  defendant 
was  driving :  it  was  never  suggested  that  the  plea  ad- 
mitted it.  Woolf  V.  Beard  is  still  undecided  on  the 
motion  for  a  new  trial. 

Cur.  adtkvJL 

TiNDAL  C.  J.  The  question  before  us  arises  on  die 
proper  construction  to  be  put  upon  the  rule  of  pleadiif 
laid  down  by  all  the  courts  in  Hilary  term,  4iW.it 
which  applies  to  and  governs  the  plea  of  not  guilty  in 
actions  on  the  case.  The  declaration  beg^s  with  a 
recital ;  —  ^^  Whereas  the  Plaintiff  was  lawfully  possessed 
of  a  certain  horse,  on  which  a  servant  of  his  was  dien 
riding  along  a  certain  public  highway,  and  whereas  the 
said  Defendant  was  then  possessed  of  a  certain  cart,  and 
of  a  certain  horse  drawing  the  same,  and  which  said 
cart  and  horse  of  the  said  Defendant  were  then  under 
the  care,  government,  and  direction  of  the  Defeudantf 
who  was  then  driving  the  same  in  and  along  the  said 
highway;" — and  after  such  recital,  the  declaration  pro- 
ceeds to  allege,  that  the  Defendant  so  carelessly  and 
improperly  drove,  governed,  and  directed  his  said  out 
and  horse,  that  through  the  carelessness,  &c.  of  the 
Defendant,  the  cart  of  the  Defendant  ran  against  the 
horse  of  the  Plaintiff  and  injured  it.  And  the  question 
is,  whether  under  a  plea  of  not  guilty  to  this  declaration, 
.the  Defendant  was  at  liberty  to  prove  at  the  trial  that 
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cases  of  Wright  v.  Lainson  {a\  and  Lewis  v.  Alcock  (6), 
are  very  strong  in  favour  of  the  construction  which 
we  put  upon  the  rule  in  question.  The  first  of  these 
was  an  action  against  the  sheriff  for  a  false  return  of 
nuUa  bona  to  a  writ  of  ^.  Ja*  The  declaration  alleged 
the  delivery  to  the  sheriff  of  the  writ  indorsed  to  levy, 
&C.9  and  the  seizure  in  execution  by  the  sheriff  of  the 
goods  of  the  defendant,  and  complained  that  he  had  not 
the  money  in  Court,  but  falsely  returned  nulla  bona. 
To  this  the  sheriff  pleaded  not  guilty.  And  the  Court 
held,  that  although  the  false  return  was  distinctly  com- 
plained o^  the  sheriff  was  not  entitled  to  set  up  as  a 
defence  the  bankruptcy  of  the  defendant  before  the  exe- 
cution of  the  writ.  The  case  of  Lewis  v.  Alcock  was 
also  an  action  for  a  false  return  of  nulla  bona^  in  which 
the  declaration  alleged  that  the  defendant  had  goods 
within  the  bailiwick  which  the  sheriff  might  have  seized. 
And  the  Court  held,  that  under  the  plea  of  not  guilty, 
the  sheriff  could  not  set  up  as  a  defence,  that  the  de- 
fendant had  assigned  the  goods  to  a  third  party. 

It  has  been  contended  that  the  statement  of  the  De- 
fendant driving  hb  own  cart  by  way  of  inducement 
was  unnecessary ;  and  that  it  would  have  been  sufficient 
to  allege  that  he  wrongfully  and  negligently  drove  his 
cart  against  the  Plaintiff's  horse.  But  it  is  a  sufficient 
answer  to  say,  that  the  Plaintiff  has  in  this  case  pursued 
the  usual  course  of  pleading,  in  stating  the  fact  in  question 
by  way  of  inducement ;  and  that  when  the  rule  provides 
that  matters  stated  in  the  inducement  shall  not  be  put 
in  issue  by  not  guilty,  it  must  be  taken  to  refer  to  such 
matters  as  are  usually  stated  in  pleading  by  way  of  in- 
ducement. It  may  be  observed,  also,  that  a  similar  argu- 
ment was  made  use  of  in  the  case  of  Ltcwis  v.  Alcock.  It 
was  there  urged  in  argument,  —  suppose  there  were  no 

(a)  2  Mees.  d^  Welsh.  739*  (p)  S  Mees.  ^  Welsh,  188. 
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such  statement  as  that  ^^  although  there  were  divers 
goods  and  chattels  of  the  said  H.  G.,  &c^  whereof  the 
defendant  ought  to  have  levied,  &c.;"  but  that»  after  the 
statement  of  the  writ,  the  declaration  had  proceeded, 
^^  yet  the  defendant  did  not  levy,  although  there  were 
divers  goods,  &c,"  the  latter  clause  would  have  formed 
part  of  the  neglect  of  duty  complained  of,  and  the  mere 
transposition  of  words  can  make  no  difference:  upon 
which  Mr.  Baron  Parke  said,  ^^  It  would  then  in  troth 
be  inducement  put  in  the  wrong  place."     Mr.  Banm 
Alderson  said,  *^  The  object  of  the  rule  is,  that  the  par- 
ties, when  they  come  to  trial,  shall  know  as  precisely  as 
possible  what  the  issqe  is.     I  am  disposed  to  give  the 
rule  as  large  a  construction  as  possible." 

Upon  the  grounds  above  stated,  we  think  that  the 
rule  which  has  been  obtained  for  a  new  trial,  should  be 
discharged. 

Rule  discharged  {a\ 

(a)  RMnstm  afterwards  guilty,  and  pleading  spedallj; 
moved  for  leave  to  amend  by  but  the  Court  refuaed  to  accede 
withdrawing  the  plea  of  not      to  the  application. 


June  12. 


Crook  and  Another  v.  Stephen. 


The  Court 
will  not^  on  a 
summary  ap- 
plication, set 
aside  a  release 
given  to  a 
Defendant  by 
one  of  two 
co-Plaintifik 
unless  fraud 
between  the 
releasor  and 
the  Defendant 


npHIS  was  a  rule  calling  on  the  Defendant  to  shew 
cause  why  his  plea  of  release  from  one  of  the  tvo 
CO- Plaintiffs  should  not  be  set  aside,  and  why  he  shoold 
not  pay  the  costs.  The  action  was  brought  upon  a 
covenant  by  the  Defendant  with  the  two  Plaintiffi,  con- 
tained in  a  deed  of  composition  entered  into  by  X  C 
Crookf  one  of  the  Plaintiffs,  as  the  principal  debtor,  and 
his  brother  6.  Crook^  the  other  Plaintiff,  as  his  suretji 

be  clearly  established  by  the  affidavits  in  support  of  the  appliatiaD* 
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in  October  ]  834,  by  which  deed  the  Defendant,  as  one 
of  such  creditors,  covenanted  to  pay  the  Plaintifl^  the 
excess  beyond  25.  in  the  pound,  which  he  might  receive 
from  any  other  parties  to  certain  bills  of  exchange  of 
which  the  Defendant  was  then  the  holder ;  and  assigned 
a  breach  by  the  receipt  on  the  part  of  the  Defendant  of 
two  sums  of  l4s5L  and  upwards,  and  482.  and  upwards, 
from  certain  other  parties  to  two  bills  of  exchange  in- 
cluded in  the  deed  of  composition  ;  to  which  declaration 
the  Defendant,  amongst  other  pleas,  put  in  a  plea  of  a 
release  given  by  George  Crook  the  surety,  one  of  the 
co-Plaintifis,  since  the  action  was  brought. 

It  was  stated  by  affidavits,  that  J»  C.  Crook  had  been 
insolvent  in  October  1834,  and  again  in  August  1836: 
that  Brown  and  Bagshaw  had  been  accountants  to  his 
estate  under  both  insolvencies ;  and  that,  by  a  deed  of 
June  1338,   J.  C.  Crook  had,   for  the   considerations 
therein  stated,  assigned  to  Brawn   and  Bagshaw  all 
the  debts  contained  in  a  schedule  to  that  deed,  of  which 
the  debt  now  sought  to  be  recovered  was  alleged  to  be 
one :  that  this  assignment  was  made  with  the  knowledge 
and  assent  of  the  trustees  of  J.  C.   Crook  under  his 
second  insolvency :  that  the  action  was  brought  for  the 
benefit  of  Brown  and  Bagshaw ;  and  that  George  Crook 
had  by  letter  authorised  the  use  of  his  name  as  joint 
Plain tiif:  on  the  part  of  the  Defendant  it  was  denied 
that  this  debt  was  included  in  the  schedule  of  the  deed 
oi  June  1838,  or  that  the  assignment  was  made  with  the 
assent  of  the  trustees ;  while  it  was  asserted  that  George 
Crook  allowed  the  use  of  his  name  as  Plaintiff  on  the 
application  of  Bagshaw^  in  ignorance  of  any  assignment 
to  him  and  Brown^  and  believing  the  application  to  have 
been  made  by  them  as  accountants  to  the  estate  with  a 
view  of  receiving  the  money  for  the  trustees.     It  was 
further  asserted  that,  after  the  deed  of  October  1834, 
subsequent  dealings  took  place  between  J.  C.  Crook  and 
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such  statement  as  that  ^^  although  there  were  di?en 
goods  and  chattels  of  the  said  H.  G.,  Sec.,  whereof  the 
defendant  ought  to  have  levied,  &€•;"  but  that»  after  the 
statement  of  the  writ,  the  declaration  had  proceeded, 
^^  yet  the  defendant  did  not  levy,  although  there  were 
divers  goods,  &c,"  the  latter  clause  would  have  formed 
part  of  the  neglect  of  duty  complained  of,  and  the  mere 
transposition  of  words  can  make  no  difference:  upon 
which  Mr.  Baron  Parke  said,  ^^  It  would  then  in  troth 
be  inducement  put  in  the  wrong  place."  Mr.  BaroD 
Aldcrson  said,  ^^  The  object  of  the  rule  is,  that  the  par- 
ties, when  they  come  to  trial,  shall  know  as  precisdy  as 
possible  what  the  issqe  is*  I  am  disposed  to  give  the 
rule  as  large  a  construction  as  possible." 

Upon  the  grounds  above  stated,  we  think  that  the 
rule  which  has  been  obtained  for  a  new  trial,  should  be 
discharged. 

Rule  dischai^ged  {a\ 


(a)  Rolbinwn  afterwards 
moved  for  leave  to  amend  by 
withdrawing  the  plea  of   not 


guilty,  and  pleading  specially; 
but  the  Court  refused  to  accede 
to  the  application. 


June  12. 


Crook  and  Another  v*  Stephen. 


The  Court 
will  not^  on  a 
summary  ap- 
plication, set 
aside  a  release 
given  to  a 
Defendant  by 
one  of  two 
co-Plaintifik 
unless  fraud 
between  the 
releasor  and 
the  Defendant 


nnHIS  was  a  rule  calling  on  the  Defendant  to  shew 
cause  why  his  plea  of  release  from  one  of  the  two 
CO- Plaintiffs  should  not  be  set  aside,  and  why  he  should 
not  pay  the  costs.  The  action  was  brought  upon  a 
covenant  by  the  Defendant  with  the  two  Plaintifis,  con- 
tained in  a  deed  of  composition  entered  into  by  J.  C 
Crooki  one  of  the  Plaintiffs,  as  the  principal  debtor,  and 
his  brother  G.  Crook^  the  other  Plaintiff,  as  his  surety, 

be  clearly  established  by  the  affidavits  in  support  of  the  applicadoo. 
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plead  it  to  an  action  brought  by  the  assignee  in  the 
name  of  the  obligee^  the  Court  will  set  the  plea  aside : 
and  in  order  to  induce  a  court  to  set  aside  a  release  by 
one  of  the  assignees  of  a  bankrupt,  it  was  held  in  John" 
son  ▼•  Holdsfaxnih  {a)  sufficient  to  throw  suspicion  on 
the  defendant's  conduct  in  the  transaction. 

Clur.  adv.  vuU, 


18S9. 

Crook 

v. 

SraPBBir. 


TiNDAL  C.  J.  (After  stating  the  nature  of  the  pro- 
ceedings, as  antCf  p.  688.)  The  question  before  us  is, 
whether,  upon  the  several  facts  staled  upon  the  affidavits 
which  have  been  produced  before  us,  we  should  be 
justified,  upon  a  summary  application,  in  setting  aside 
the  plea  of  release  which  has  been  put  upon  the  record 
by  the  Defendant 

The  rule  by  which  courts  of  law  have  felt  themselves 
governed  in  this  respect,  has  been,  that  wherever  it  is 
made  clear  to  the  Court  on  the  part  of  the  plaintiff  that 
the  release  has  been  obtained  by  fraud  between  the 
releasor  and  the  defendant,  in  such  case,  and  in  such 
case  only,  the  Court  will  feel  itself  warranted,  on  a 
summary  application,  to  interfere  and  set  the  release 
aside.  This  rule  is  laid  down  distinctly  in  the  case  of 
Janes  and  Another  v.  Herbert  (i),  in  Arton  v.  Booth  (c), 
Herbert  and  Another  v.  PigM  (i2),  and  in  other  cases. 
The  question  therefore  is,  whether,  upon  the  present 
occasion,  there  is  such  clear  evidence  of  fraud  on  the 
part  of  George  Crook^  the  releasor,  and  the  Defendant, 
as  to  require  us  to  interfere.  And  we  think  there  is 
not 

In  the  first  place^  so  far  as  relates  to  Stephen  the  De- 
fendant, it  is  stated  in  the  affidavits,  that  afier  the  deed 
of  composition  of  1834,   subsequent  dealings  in  the 


(a)  ^Dowies. 
(6)  lTaufU.4&h 


(c)  4iB.  Afoore,  192. 

(d)  4  Tyrwh.  284. 
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years  1884,  1835,  and  1836,  took  place  between  J.  C. 
Crook  and  the  Defendant,  in  the  course  of  which  J.  C 
Crook  became  largely  indebted  to  the  Defendant ;  and 
that  an  agreement  was  entered  into  between  them,  that 
the  excess  received  on  the  bills,  whereof  Stephen  was  the 
holder,  should  be  retained  in  payment  of  this  new  debt, 
and  the  residue  retained  as  a  security  for  liabilities  in- 
curred by  the  Defendant;  and  it  is  in  such  affidavit 
stated,  that  after  allowing  the  whole  of  the  said  monies 
and  dividends  received  by  the  Defendant  since  the  first 
insolvency  of  J.  C.  Crook,  the  said  J.  C.  Crook  is  still 
indebted  to  him,  the  Defendant,  in  the  sum  of  6441. 

In  the  next  place,  this  action  is  not  brought  for  the 
benefit  of  the  two  Plaintifi*s,  or  either  of  them,  bat  of 
Brawn  and  BagshaWf  persons  who  had  been  employed 
as  accountants  to  the  estate,  both  before  the  second  in- 
solvency, and  also  under  the  said  second  insohencj 
of  J.  C  Crook  in  August  1836:  and  it  appears  by  the 
affidavits,  that  in  June  1838,  J,  C  Crook,  for  the  con- 
siderations therein  mentioned,  assigned  to  Brawn  and 
Bagshaw  all  the  debts  contained  in  a  schedule  to  that 
deed.     One  question  of  fact  raised  upon  this  part  of  the 
case  is,  whether  this  particular  debt  now  sought  to  be 
recovered,  was  included  or  not  in  such  schedule  and 
purchase.     It  is  affirmed  to  have  been  included  on  the 
part  of  Brawn  and  Bagshaw — it  is  denied  on  the  part  of 
the  Defendant.     And  again,  upon  this  part  of  the  case, 
another  question  is  also  raised,  whether  the  purchase 
was  made  with  the  knowledge  and  assent  of  the  four 
trustees  under  the  second  deed  of  composition,  or  of 
some  of  them  only.     This  also  is  the  subject  of  afiirin- 
ation  on  the  one  side  and  denied  on  the  other.     And  in 
the  course  of  the  argument  a  still  further  point  has  been 
raised  and  argued  before  us,  viz.  whether  persons  acting 
in  the  character  of  accountants  to  an  insolvent's  estatCi 
can  be  allowed  by  a  court  of  equity  to  become  the  pur- 
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chasers  of  debts  due  to  the  estate  of  the  insolvent,  or 
whether  such  purchase  would  not  be  set  aside  by  such 
court  Aiid  although  great  stress  was  laid  by  Bagshaw 
and  Brawn  on  the  letter  written  by  George  Crook  on 
the  28th  of  JtJt/^  by  which  he  authorised  the  use  of  his 
name  as  a  joint  Plaintiff,  it  is  fully  met  by  the  afiSdavit 
of  George  Crook,  that  he  did  this  on  the  application  of 
Bagshcnoj  in  ignorance  of  any  assignment  to  him  and 
his  partner,  and  believing  the  application  to  have  been 
made  by  them  as  accountants  to  the  estate,  with  a  view 
to  recovering  the  money  for  the  trustees. 

In  a  case  circumstanced  like  the  present,  we  cannot  see 
with  sufficient  clearness  and  distinctness  that  this  release 
was  obtained  by  fraud  on  the  part  of  the  Defendant,  so 
as  to  justify  us,  on  the  authority  of  the  decided  cases,  in 
interfering  summarily :  and  we  think  it  far  from  clear, 
on  the  contrary,  that  his  object  might  not  be  to  prevent 
what  he  thought  was  a  fraud  from  being  committed. 

We  therefore  think  that  the  rule  must  be  discharged 
in  the  terms  in  which  it  is  drawn  up,  that  is,  with  costs. 

Rule  discharged. 


1839. 
Crook 

V, 

Stephen. 
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years  1884,  1835,  and  1836,  took  place  between  J.  C. 
Crook  and  the  Defendant,  in  the  course  of  which  J.  C. 
Cro(Jk  became  largely  indebted  to  the  Defendant ;  and 
that  an  agreement  was  entered  into  between  them,  that 
the  excess  received  on  the  bills,  whereof  SUphen  was  the 
holder,  should  be  retained  in  payment  of  this  new  debt, 
and  the  residue  retained  as  a  security  for  liabilities  in- 
curred by  the  Defendant;  and  it  is  in  such  affidavit 
stated,  that  after  allowing  the  whole  of  the  said  monies 
and  dividends  received  by  the  Defendant  since  the  first 
insolvency  of  X  C*  Crook^  the  said  J.  C.  Crook  b  still 
indebted  to  him,  the  Defendant,  in  the  sum  of  644A 

In  the  next  place,  this  action  is  not  brought  for  the 
benefit  of  the  two  Plaintifis,  or  either  of  them,  but  of 
Brown  and  Bagshan^  persons  who  had  been  employed 
as  accountants  to  the  estate,  both  before  the  second  in- 
solvency, and  also  under  the  said  second  insolvency 
of  J.  C  Crook  in  August  1836:  and  it  appears  by  the 
affidavits,  that  in  June  1838,  J.  C,  Crook,  for  the  con- 
siderations therein  mentioned,  assigned  to  Brawn  and 
Bagshaw  all  the  debts  contained  in  a  schedule  to  that 
deed.  One  question  of  fact  raised  upon  this  part  of  the 
case  is,  whether  this  particular  debt  now  sought  to  be 
recovered,  was  included  or  not  in  such  schedule  and 
purchase.  It  is  affirmed  to  have  been  included  on  the 
part  of  Brown  and  Bagshaw — it  is  denied  on  the  part  of 
the  Defendant.  And  again,  upon  this  part  of  the  case, 
another  question  is  also  raised,  whether  the  purchase 
was  made  with  the  knowledge  and  assent  of  the  four 
trustees  under  the  second  deed  of  composition,  or  of 
some  of  them  only.  This  also  is  the  subject  of  affirm- 
ation on  the  one  side  and  denied  on  the  other.  And  in 
the  course  of  the  argument  a  still  further  point  has  been 
raised  and  argued  before  us,  viz.  whether  persons  acting 
in  the  character  of  accountants  to  an  insolvent's  estate, 
can  be  allowed  by  a  court  of  equity  to  become  the  pur- 
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by  dispossessing  and  expelling  the  Plaintiff  and  his 
workmen,  and  by  forcibly  preventing  and  hindering  the 
Plaintiff  and  his  servants  from  having  any  access  to,  or 
in  any  manner  working,  mining,  or  seeking  for,  the  said 
tin  or  other  minerals. 

The  Defendants  craved  oyer  of  the  first-mentioned 
indenture,  in  which  was  contained,  amongst  others,  the 
following  proviso :  ^^  Provided  always,  that  if  there  shall 
be  any  failure  or  breach  by  the  grantees  or  their  assigns  in 
the  performance  of  any  of  the  covenants,— and  as  respects 
the  covenant  No.  1.,  a  failure  after  notice  so  to  work,  to 
keep  six  able  miners  constantly  employed  in  driving  the 
adits  or  sinking  the  deepest  level,  shall  be  considered 
one  of  the  breaches  thereof, — and  notice  in  writing  shall 
be  fixed  within  the  limits  aforesaid,  that  the  grantors 
intend  to  avoid  the  licences  hereby  granted  because  of 
such  failure  or  breach ;  then  after  the  expiration  of  one 
month  from  the  affixing  such  notice,  and  as  often  as  the 
same  shall  happen, — notwithstanding  the  waiver  of  any 
prior  forfeiture,  —  it  shall  be  lawful  for  the  grantors  to 
re-enter,  &c.  And  after  such  re-entry  all  the  licences, 
&c.  shall  be  conclusively  determined  and  avoided." 

The  covenant  referred  to  as  covenant  No.  ] .  was  in 
substance  a  covenant,  constantly  and  bon&Jide  to  mine 
and  search  for  all  lodes,  veins,  and  strata  of  metallic 
minerals  within  the  limits,  and  effectually  to  work  ac- 
cording to  the  laws  of  good  mining. 

The  Defendants  pleaded,  first,  not  guilty :  secondly,  that 
the  indenture  of  assignment  was  not  the  deed  of  Setree 
and  SUujf :  thirdly,  that  the  rights,  shares,  and  interests 
of  Setree  and  Stacy  did  not,  nor  did  any  of  them,  become 
vested  in  the  Plaintiff;  nor  did  the  Plaintiff,  at  any  time 
after  the  making  of  the  second  indenture,  commence  the 
exercise  and  enjoyment  of  the  same ;  nor  was  the  Plain- 
tiff, at  the  time  of  the  committing  of  the  grievances  com- 
plained o^  employed  in  using  or  enjoying  the  same. 


1839. 

MUSKBTT 

Hill. 
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The  fourth  plea  stated,  that  during  the  term  granted, 
and  before  the  making  of  the  indenture  secondly  men- 
tioned, to  wit  on  the  1st  of  January  1886,  and  from 
thence  until  the  6th  of  Aprils  and  the  affixing  of  the 
notice  as  after  mentioned,  Setree  and  Stacy  did  not  nor 
would  constantly  and  b<m&  Jide  mine  and  search  for, 
&c.  all  lodes,  &c. ;  and  so  set  out  a  breach  of  the  co?e- 
nant  No.  1.,  and  stated,  that  the  said  covenant  doriiig 
all  the  time  aforesaid  continued  and  remained  broken; 
and  that  thereupon  the  Defendants  during  the  contina- 
ance  of  the  said  term,  to  wit  on  the  6th  of  April  1886, 
caused  notice  in  writing  to  be  affixed  within  the  limits, 
to  wit  on  a  certain  whim  (being  the  principal  erectioQ 
or  building  within  the  limits),  and  thereby  gave  notice 
to  the  said  Setree  and  Stacy,  and  to  all  others  whom  it 
might  concern,  so  to  work,  and  that  unless  they  did 
thenceforth  keep  six  able  miners  constantly  employed 
in  driving  the  adits  and  sinking  the  deepest  level  within 
the  said  limits,  and  also  in  all  other  respects  work  all 
lodes,  veins,  and  strata  of  all  metaUic  minerals  within 
the  said  limits,  according  to  the  true  intent  and  meaning 
of  the  covenant  No.  1.,  and  observe  and  perform  all 
other  the  covenants  in  the  said  first-mentioned  inden- 
ture contained  on  the  part  of  the  said  Setree  and  Staq^ 
the  Defendants  would,  in  pursuance  of  the  said  proviso^ 
after  the  expiration  of  one  month  from  the  affixing  of 
the  said  notice  within  the  limits  aforesaid,  re-enter  into 
the  said  limits  and  premises,  and  avoid  and  determine 
all,  every,  and  singular  the  licences  and  authorities  by 
the  said  first-mentioned  indenture  to  them  granted  and 
demised,  and  eject  and  expel  from  the  same  limits  all 
persons,  claiming  under  the  authority  of  the  said  inden- 
ture.    It  was  then  averred,  that  Setree  and  Staty  did 
not,  nor  did  the  Plaintiff  or  any  other  person,  from  and 
after  the  affixing  of  such  notice,  keep  six  able  minen 
constantly  employed  in  driving  the  adits,  or  making  the 
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by  dispossessing  and  expelling  the  Plaintiff  and  his       1839. 

workmen,  and  by  forcibly  preventing  and  hindering  the       

Plaintiff  and  his  servants  from  having  any  access  to,  or     Mubkbtt 
in  any  manner  working,  mining,  or  seeking  for,  the  said        Hill. 
tin  or  other  minerals. 

The  Defendants  craved  oyer  of  the  first-mentioned 
indenture,  in  which  was  contained,  amongst  others,  the 
following  proviso :  ^^  Provided  always,  that  if  there  shall 
be  any  failure  or  breach  by  the  grantees  or  their  assigns  in 
the  performance  of  any  of  the  covenants,— and  as  respects 
the  covenant  No.  1.,  a  failure  after  notice  so  to  work,  to 
keep  six  able  miners  constantly  employed  in  driving  the 
adits  or  sinking  the  deepest  level,  shall  be  considered 
one  of  the  breaches  thereof, — and  notice  in  writing  shall 
be  fixed  within  the  limits  aforesaid,  that  the  grantors 
intend  to  avoid  the  licences  hereby  granted  because  of 
such  failure  or  breach ;  then  after  the  expiration  of  one 
month  from  the  afiBxing  such  notice,  and  as  often  as  the 
same  shall  happen, — notwithstanding  the  waiver  of  any 
prior  forfeiture, — it  shall  be  lawful  for  the  grantors  to 
re-enter,  &c.  And  after  such  re-entry  all  the  licences, 
&c.  shall  be  conclusively  determined  and  avoided." 

The  covenant  referred  to  as  covenant  No.  ] .  was  in 
substance  a  covenant,  constantly  and  bon&Jide  to  mine 
and  search  for  all  lodes,  veins,  and  strata  of  metallic 
minerals  within  the  limits,  and  effectually  to  work  ac- 
cording to  the  laws  of  good  mining. 

The  Defendants  pleaded,  first,  not  guilty :  secondly,  that 
the  indenture  of  assignment  was  not  the  deed  of  Selree 
and  Stacy :  thirdly,  that  the  rights,  shares,  and  interests 
of  Setree  and  Stacy  did  not,  nor  did  any  of  them,  become 
vested  in  the  Plaintiff;  nor  did  the  Plaintiff,  at  any  time 
after  the  making  of  the  second  indenture,  commence  the 
exercise  and  enjoyment  of  the  same ;  nor  was  the  Plain- 
tiff, at  the  time  of  the  committing  of  the  grievances  com- 
plained of,  employed  in  using  or  enjoying  the  same. 
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The  fourth  plea  stated,  that  during  the  term  granted, 
and  before  the  making  of  the  indenture  secondly  men- 
tioned, to  wit  on  the  1st  of  January  1886,  and  fiiom 
thence  until  the  6th  of  Aprils  and  the  affixing  of  the 
notice  as  after  mentioned,  Setree  and  Stcuy  did  not  nor 
would  constantly  and  bond,  Jide  mine  and  search  for, 
&c.  all  lodes,  &c. ;  and  so  set  out  a  breach  of  the  cove- 
nant No.  1.,  and  stated,  that  the  said  covenant  darii^ 
all  the  time  aforesaid  continued  and  remained  broken; 
and  that  thereupon  the  Defendants  during  the  contma- 
ance  of  the  said  term,  to  wit  on  the  6th  of  April  1886, 
caused  notice  in  writing  to  be  affixed  within  the  limits, 
to  wit  on  a  certain  whim  (being  the  principal  erection 
or  building  within  the  limits),  and  thereby  gave  notice 
to  the  said  Selree  and  Stacy^  and  to  all  others  whom  it 
might  concern,  so  to  work,  and  that  unless  they  did 
thenceforth  keep  six  able  miners  constantly  employed 
in  driving  the  adits  and  sinking  the  deepest  level  within 
the  said  limits,  and  also  in  all  other  respects  work  all 
lodes,  veins,  and  strata  of  all  metallic  minerals  within 
the  said  limits,  according  to  the  true  intent  and  meaning 
of  the  covenant  No.  1.,  and  observe  and  perform  all 
other  the  covenants  in  the  said  first-mentioned  inden- 
ture contained  on  the  part  of  the  said  Sdree  and  Staaf^ 
the  Defendants  would,  in  pursuance  of  the  said  proviso^ 
after  the  expiration  of  one  month  from  the  affixing  of 
the  said  notice  within  the  limits  aforesaid,  re-enter  into 
the  said  limits  and  premises,  and  avoid  and  determine 
all,  every,  and  singular  the  licences  and  authorities  by 
the  said  first-mentioned  indenture  to  them  granted  and 
demised,  and  eject  and  expel  from  the  same  limits  all 
persons,  claiming  under  the  authority  of  the  said  inden- 
ture. It  was  then  averred,  that  Setree  and  Stacy  did 
not,  nor  did  the  Plaintiff  or  any  other  person,  from  and 
after  the  affixing  of  such  notice,  keep  six  able  miners 
constantly  employed  in  driving  the  adits,  or  making  the 
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Setree  and  Stacy  having  failed  to  mine  according  to        1839. 

their  covenant,  the  Defendants,  on  the  6th  ol  April  1836,       

affixed  on  the  whim  of  the  mine  a  notice  addressed  to  sowars 
Setree  and  Stacy,  and  all  others  whom  it  might  con«  Hixx. 
cem,  constantly  and  bon&Jide  to  mine  and  search  for  all 
lodesi  veins,  and  strata  of  metallic  minerals  within  the 
limits  described,  and  effectually  to  work  according  to 
the  laws  of  good  mining ;  and  that,  unless  they  did 
thenceforth  keep  six  able  miners  constantly  employed 
in  driving  the  adits  and  sinking  the  deepest  level  within 
the  said  limits,  and  also  in  all  other  respects  work  all 
lodes,  veins,  and  strata  of  metallic  minerals,  within  the 
said  limits  according  to  the  true  intent  and  meaning  of 
the  covenant  No.  1.  above  set  forth,  and  observe  and  per- 
form all  other  the  covenants  in  the  indenture  o(  August  18« 
1835,  the  Defendants  txmddj  in  pursuance  of  the  above 
proviso,  after  the  expiration  of  one  month  from  the 
.  affixing  of  the  said  notice,  re-enter  into  the  premises, 
and  avoid  and  determine  all  the  licenses  and  authorities 
granted  and  demised  by  the  said  indenture,  and  would 
eject  and  expel  all  persons  claiming  under  the  authority 
of  the  said  indenture. 

In  consequence  of  this,  iiegotiations  took  place  be- 
tween the  parties,  and  Setree  and  Stacy  agreed  to  as- 
sign their  interest  in  the  premises  to  the  Plaintiff.  A 
deed  of  assignment  was  drawn  up,  which  Stacy  exe- 
cuted in  June,  and  Setree  on  the  27th  of  July. 

But  on  the  8th  of  July,  the  Defendants  alleging  that 
six  men  had  not  been  kept  at  work  within  a  month  after 
the  notice,  entered  into  possession  of  the  mine ;  forcibly 
turned  out  the  workmen  who  were  there ;  and  subse- 
quently refused  to  allow  the  Plainff  or  his  workmen  to 
enter  for  the  purpose  of  mining. 

A  verdict  was  found  for  the  Plaintiff  on  the  three  first 
pleas,  and  for  the  Defendants  on  the  fourth ;  but,  the  De- 
fendants having  taken  out  a  summons  to  have  the  ver  i 
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1839.        assizes,  1838,  it  appeared  that,  by  indenture  of  the  18th 

of  August   1835,  between   the  Defendant  Hill  of  the 

MuBKETT     g^j  p^^  ^j^g  Defendant  Tozer  of  the  second  party  and 

Hill.  Setree  and  Stacy  of  the  third  part,  the  Defendants,  ac- 
cording to  their  respective  interests  demised  and  granted 
to  Setree  and  Staa/j  their  executors,  administrators, 
and  assigns,  among  other  things,  license  and  authority 
to  mine  and  search  for,  or  cause  to  be  raised,  sought 
for,  brought  to  grass,  and  made  merchantable,  all  tin  and 
tin  ore  within  certain  lands  therein  described,  and  also 
to  carry  away  the  said  metallic  minerals  and  convert 
them  to  their  own  use ;  rendering  therefore  to  the 
grantors  a  certain  portion  of  the  produce ;  with  an  a- 
press  proviso  that  such  licenses  and  authorities  should 
be  assignable  by  deed ;  to  hold  the  same  for  twenty- 
one  years  from  the  ISth  of  February  18S5.  Setree  and 
Stacy  covenanted,  among  other  things,  constantly  and 
honajide  to  mine  and  search  for  all  lodes,  veins,  and 
strata  of  metallic  "^ninerals  within  the  limits  described, 
and  effectually  to  work  the  same  according  to  the 
laws  of  good  mining :  and  it  was  provided  that  if  there 
should  be  any  failure  or  breach  by  the  grantees  or 
their  assigns  in  the  performance  of  any  of  the  covenants, 
[and,  as  respected  the  covenant  above  set  forth,  a  fail- 
ure,— after  notice  so  to  work,  —  to  keep  six  able  miners 
constantly  employed  in  driving  the  adits  or  sinking  the 
deepest  level,  was  to  be  considered  one  of  tlie  breaches 
thereof],  and  notice  in  writing  should  be  fixed  within 
the  limits  described,  that  the  grantors  intended  to  avoid 
the  licenses  thereby  granted,  because  of  such  failure  or 
breach,  then,  after  the  expiration  of  one  month  from 
the  affixing  such  notice,  and  as  often  as  the  same 
should  happen,  notwithstanding  the  waiver  of  any  prior 
forfeiture,  it  should  be  lawful  for  the  grantors  to  re- 
enter, and  after  such  re-entry,  the  licenses  should  be 
conclusively  determined  and  avoided. 
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to  make  adits  necessary  for  the  exercise  of  that  liberty,        1839. 
was  held  not  to  amount  to  a  lease  of  the  soil,  but  to  be        ■ 
a  mere  license  on  which  the  grantee  could  not  main-      Muskbtt 
tain  ejectment :  see  Norway  v.  Roe  {a\  Chetham  v.  WiU        Hill. 
liamson  (fiW  Flight  v.  Glossopp.  {c)     Now,  a  mere  license 
in  gross  will  not  pass  by  assignment :  see  the  authorities 
collected  in  SmitVs  Leading  Casesj  p.  22.    But  even  if  the 
grantees'  interest  were  assignable,  without  an  interest  in 
the  land  or  privity  in  estate  the  assignee  could  neither 
be  liable  on  nor  take  advantage  of  the  covenants  be- 
tween  the  grantor   and  grantee.      Spencer^s   Case  {d)j 
1   fVms.  Sound.  240.  note,    Fiiz.   N.  B.  145.,    Sheph. 
Touchst.  161.,  BaUy  v.  WeUs  {e\  Com.  Dig.  Caut.  B.  8., 
Holmes  v.  Buckley  (g),  Brewster  v.  Kitchin  (A),   Webb  v. 
Russell  (f ),  Milnes  v.  Branch  (h) :  and  if  any  interest  in 
the  land  passed,  this  action  should  have  been  conceived 
in  trespass  for  the  actual  violence  committed ;  Marker  v. 
Birkbeck  (/) ;   or   in   covenant ;   for  case  does   not  lie 
where  the  injury  is   guarded  against  by  a  covenant; 
Jones  V.  Hill  {m) ;  and  a  party  cannot  sue  in  case  or 
covenant  at  his  election :  Com.  Dig.  Action  on  the  Case 
for  Disturbance.     \_Tindal  C.  J.  referred  to  Kinlyside  v. 
Thornton,  (n)  ]     That  was  an   action  in  the  nature  of 
waste.     But  Harker  v.  Birkbeck  was,  like  the  present, 
the  case  of  a  plaintiff  in  possession  of  a  mine  under  a 
bare  license ;  and  it  was  held,  that  for  disturbance  by 
another's  entering  and  digging,  he  must  sue  in  trespass, 
not  in  case. 

Secondly,  the  entry  of  which  the  Plaintiff  complains 
took  place  before  he  had  the*  interest  in  the  premises 
which  he  alleges  in   the  declaration:   the  Defendants 

(a)  IPFw.  158.  Qi)  lLd.Raym.Sl7. 

lb)  4  East,  469.  (t)  3  T.  R.  393. 

(c)  2  New  Cases,  125.  [k)  5  M.  ^  S.  411. 

id)  5  Rep.  17.  (0  3  Burr.  1556. 

(c)  3  Wils.  25.  (m)  7  Taunt.  392. 

Ig)  1  Eq.  Cos.  Abr.  27.  (w)  2  W.  Bl.  11 11. 
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1839.       entered  on  the  8th  of  July;  and  though  Siaof  executed 

■  the  assignment  in  June^  it  was  not  executed  by  Sttree 

MusKOTT     ^J^  ^^  27^  ^f  j^y^     rpjjg   declaration   alleges  that 

HzxiL.  ^®  interest  of  Setree  and  Stacy  came  to  him  before  the 
entry  in  question ;  so  that  the  interest,  as  alleged, 
was  disproved.  In  Curtis  v.  Spitty  {a),  where,  in  debt 
for  rent  against  an  assignee,  the  defendant  traversed  an 
averment  in  the  declaration,  that  all  the  estate  in  the 
premises  had  vested  in  him,  issue  having  been  joined, 
and  the  defendant  having  proved  that  he  was  assignee 
of  part  only  of  the  premises,  it  was  held  that  the  verdict 
on  such  issue  must  be  entered  for  the  defendant  So  in 
Philjpott  V.  Dobinson  (b)y  it  was  held  that  an  avowry 
for  rent  due  from  the  plaintiff,  as  tenant  of  premises  to 
the  avowant,  under  a  demise  before  then  made,  at  the 
yearly  rent  of  170/.,  was  not  supported  by  proof  of  a 
conveyance  to  the  avowant,  to  which  three  trustees,  die 
lessors,  were  parties,  but  which  was  executed  by  onlj 
two  of  them.  On  this  ground,  therefore,  the  Defend- 
ants  are,  at  all  events,  entitled  to  the  verdict  on  the 
third  plea. 

Lastly,  the  fourth  plea  discloses  a  sufficient  notice  on 
the  part  of  the  Defendants  to  establish  a  right  of  re- 
entry. No  particular  form  of  notice  is  required  by  the 
deed ;  and  it  is  sufficient  if  the  intention  of  the  lessor 
appears,  to  act  upon  the  proviso  for  re-entry:  it  was 
unnecessary  to  specify  any  particular  breach  of  cove- 
nant ;  for  the  condition  in  the  notice  implies  that  cove- 
nants had  been  broken,  and  the  lessors  might  either 
proceed  on  past  breaches,  or  give  warning  for  the  future. 
But  the  notice,  though  conditional,  if  not  obeyed,  be- 
comes absolute ;  as  a  conditional  hiring,  or  renting  a 
tenement,  if  acted  on,  will  confer  a  settlement:  Bexr* 
laidney  (c),  "Rex  v.  Herstmonceaux.  (d)    Where  a  right  of 


I 


a)  1  New  Cases,  756.  (c)  Burr.  S.  C  1. 

>)  6  Bingh.  104.  l^7B.Sf  C.  551. 
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re-entry  accrues  upon  a  default  of  the  tenant^  it  is  in  the 
option  of  the  landlord,  and  not  of  the  tenant,  to  declare 
the  lease  void.  JDoe  dem.  Bryan  v.  Bancks  (a),  B^de  v. 
Farr  (J),  Roberts  v.  Davey  (c) ;  and  it  is  sufficient  if  the 
notice  conveys  the  meaning  of  the  landlord,  although  it 
may  contain  a  mistake  in  some  particulars.  Doe  dem. 
Cox  V.  Boe  (rf),  Doe  dem.  Hinde  v.  Vince  (^),  Doe  dem. 
Duke  of  Bedford  v.  Knightley  (g),  Doe  dem.  Hunting* 
tower  V.  CuUiford.  {h)  But  there  is  no  uncertainty  where 
the  landlord  says  he  will  enter  if  six  miners  are  not  em- 
ployed ;  and  the  finding  of  the  jury  establishes  that  the 
Plaintiff  did  not  employ  them.  At  all  events,  the  ob- 
jection comes  too  late  after  verdict.  In  Palgrave  v. 
Wyndham  (i),  an  action  was  brought  against  a  bailiff  for 
levying  under  a  Ji.  fa.  without  allowing  for  the  land- 
lord's rent,  and  after  verdict  it  was  objected  upon  error, 
that  notice  to  the  bailiff  of  rent  due  was  not  alleged  in 
the  declaration ;  but  it  was  held,  that  the  want  of  al- 
leging notice  was  helped  by  the  verdict.  Skinner  v. 
Gunton{k)y  1  Chitty*s  Pleadings  678.  last  edition.  It 
will  be  contended  for  the  Plaintiff,  that  the  Defendants' 
notice  not  requiring  the  covenant  to  be  performed^orM- 
mthf  as  in  Roe  dem.  Goatly  v.  Paine  (/),  but  allowing  a 
month's  time,  there  has  been  a  waiver  of  preceding  for- 
feitures, as  in  Doe  dem.  Morecraft  v.  Meux  (m),  Doe  dem. 
Rankin  v.  Brindley{n\  and  Doe  dem.  De  Rutzen  v. 
Ztewis  {o) ;  but  in  those  cases  the  notices  contemplated 
the  continuation  of  a  tenancy  after  certain  repairs  should 
have  been  performed ;  here,  there  was  no  tenancy,  and 
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Hill. 


(a)  Ai  B.  S^  Aid.  ^01. 

h)  6M.SsSel.l2l. 

c)  4fB.Si  Adol.  664f. 
(d)  4fEsp.lS5. 

e)  2Campb.256. 

g)  7  T.  R.  6$. 
(h)  4  D.  4-  Ry.  249. 


( 


(0  \Str.9,l2, 
\k)  1  Wms.  Saund.  228. 
(/)  2  Campb.  520. 
(m)  4  J?,  i^  C.  606. 
(n)  4  J?.  <!V  Adol.  84. 
(o)  5  Adol.  Sf  EU.  277. 
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18S9.  the  notice  sufficiently  disclosed  the  intention  of  the 
grantor  to  revoke  his  license  because  the  grantees  had 
failed  to  perform  their  covenant. 


MUSKETT 

V. 

Hl£L. 


Bompas  and  Barstow,  in  support  of  the  rule. 

As  to  the  question  whether  or  not  the  interest  of 
Setree  and  Stacy  was  assignable,  it  is  unnecessary  to 
enter  into  the  cases  which  have  determined  that  a  mere 
license  is  not  assignable ;  or  the  cases  which  have  been 
cited  to  shew  that  an  assignee  cannot  avail  himself  of 
or  be  liable  under  a  covenant,  unless  as  annexed  to  land; 
because  the  interest  which  Seiree  and  Stacy  took  utdet 
the  deed  of  1885,  comprising  a  right  to  carry  away,  as 
well  as  to  enter  and  raise  minerals,  was  not  a  mere 
license,  but  an  incorporeal  hereditament,  which  is  clearly 
assignable :  Bally  v.  WellSf  therefore,  in  which  it  was 
held  that  an  action  of  covenant  lay  against  an  assignee 
of  a  lessee  of  tithes,  is  in  favour  of  the  Plaintiff;  and  in 
The  Earl  of  Cardigan  v.  Artnitage  (a),  a  license  to  enter 
and  carry  away  coals  which  the  owner  of  a  manor,  on 
disposing  of  his  lands,  had  reserved  to  himself  and  bis 
heirs,  was  held  transferable  with  the  manor  to  bis  as- 
signs also. 

Secondly,  —  it  is  immaterial  that  Setree  executed  the 
assignment  after  the  Defendant's  entry  on  the  8th  of 
July  ;  for  this  is  an  action  of  tort,  not  of  contract,  and 
the  Plaintiff  has  a  right  to  damages,  at  least  in  respect 
of  the  amount  of  interest  he  derived  from  Stacy.  BichUs 
V.  Sahoey.  {b)  But  by  the  continued  extrusion  of  the 
Plaintiff,  there  was  a  continuation  of  the  wrong  after 
Setree  also  had  executed  the  assignment  And  as  to  the 
form  of  action,  there  are  many  instances  in  which  a 
party  may  sue  in  trespass  or  case  at  his  election :  Qmu 

(o)  2B.SiC.  197.  (6)  ^B.S^AJd.  S60. 
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Dig.^  Actiofij  M.  2*     At  all  events^  case  lies  for  refusal  to        1839. 

allow  the  PlaintiflFto  exercise  the  licences  granted  in  parts        

adjoining  the  mine.  Curtis  v.  Spitty  was  a  case  of  con-  ^  ^skett 
tract,  in  which  the  Plaintiff  being  assignee  of  part  only  Hill. 
of  premises  liable  to  an  entire  rent,  sued  the  lessee  for 
whole  rent :  so  in  Philpott  v.  Dobinson^  the  defendant 
avowed  for  an  entire  rent ;  but  it  appearing  the  lessor 
had  devised  his  land  to  thre^  trustees,  and  that  two  only 
of  these  had  executed  the  conveyance  under  which  the 
defendant  claimed  the  rent,  it  was  held  he  should  have 
avowed  for  two  thirds  only. 

Then,  the  allegation  that  the  interest  of  Setree  and 
Stacy  did  not  vest  in  the  Plaintiff  is  a  mere  conclusion 
of  law  which  the  Defendants  had  no  right  to  put  in 
issue :  1  Wms.  Saund.  2S.  note  5. 

With  respect  to  the  objection  that  if  this  was  a  matter 
in  which  the  Plaintiff  could  have  sued  in  covenant,  he 
has  no  election  to  sue  in  case,  Ktnlyside  v.  Thornton  is 
a  conclusive  answer.  There,  it  was  held  that  case,  in 
nature  of  waste,  will  lie  against  a  tenant  for  years  after 
the  expiration  of  his  term  as  well  as  covenant,  for  the 
breach  of  covenants  contained  in  his  lease ;  2  JVms, 
Saund.  252.  b. 

Lastly,  —  the  fourth  plea  contains  no  sufficient  answer 
to  the  action.  The  intention  of  the  parties  was,  that  the 
grantee,  if  he  failed  to  raise  ore,  should  have  a  month's 
notice,  either  to  bring  his  workmen,  or,  if  he  abandoned 
the  work,  to  remove  his  materials.  At  the  end  of  the 
month,  therefore,  if  the  grantee  declined  to  proceed, 
there  ought,  under  this  deed,  to  have  been  a  second 
notice,  announcing  that,  in  consequence  of  the  neglect, 
the  grantor  had  revoked  the  license.  The  notice  on  the 
plea  is  only  conditional,  and  it  nowhere  appears  that 
the  grantor  has  availed  himself  of  the  condition  broken. 

Ct^.  adv.  vult. 
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1839.  TiNDAL  C.  J.   (after  stating  the  pleadings  as  anti^ 

p.  694.)  — 

Upon  the  trial  of  the  causey  the  Plaintiff  had  a  verdict 

Hill.  on  the  three  first  issues,  and  the  Defendants  on  the 
fourth ;  and  thereupon  a  rule  nisi  was  obtained  on  the 
behalf  of  the  Plaintiff  for  judgment  non  cbstatUe  vere* 
dictOj  by  reason  of  the  insufficiency  of  the  fourth  plea, 
or  for  a*new  trial,  on  the  ground  that  the  evidence  did 
not  warrant  the  finding  of  the  jury  on  the  fourth  issue. 
On  shewing  cause,  it  was  insisted  by  the  Defendants 
that  they  were  entitled  to  have  had  a  verdict  on  the 
third  plea,  on  two  grounds ;  first,  because  the  interest 
granted  to  Setree  and  Siacy  was  not  assignable  by  law; 
secondly,  because  the  expulsion  complained  of  took 
place,  as  it  was  alleged,  before  the  execution  by  Setree 
of  the  deed  of  assignment,  though  afteir  the  execution 
thereof  by  Sicuy. 

It  was  further  insisted  on  their  part  that  the  fourth 
plea  contained  a  sufficient  answer  to  the  PlaintilTs 
action,  and  that  the  evidence  was  sufficient  to  support 
the  verdict 

The  first  point,  therefore,  which  presents  itself  for  our 
consideration  is,  whether  the  interest  conveyed  to  Setree 
and  Stacy  was  capable  of  being  assigned.  No  authority 
was  cited  to  shew  that  the  interest  was  not  assignable; 
but  the  case  of  Doe  dem.  Hanley  v.  Wood  (a)  was  relied 
on  as  establishing  that  the  grant  from  the  Defendant 
HiU  operated  strictly  and  merely  as  a  license  ;  and  it  was 
contended,  that  a  license  was,  in  its  nature^  personal 
and  not  assignable.  In  the  case  referred  to,  the  inden- 
ture relied  on  did  not,  perhaps,  substantially  differ  from 
that  now  under  discussion,  and  that  indenture  was  held 
not  to  amount  to  a  demise  of  the  mifle,  so  as  to  entitle 

(a)  ZB.SfAld.n^. 
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the  grantee  to  maintain  an  ejectment;  and  it  was  in  that        1889. 
case  said  by  the  Court  to  be  "  nothing  more  than  a  ' 

grant  of  a  license  to  searcli  and  geU  (irrevocable,  indeed,      Muwlbtt 
on  account  of  its  carrying  an  interest),  with  a  grant  of        Hill. 
such  of  the  ore  as  should  be  found  or  got,  the  grantor 
parting  with  no  estate  or  interest  in  the  mines,  metals, 
and  minerab." 

Now,  assuming  this  description  of  the  instrument  to 
be  correctly  applicable  to  the  deed  now  under  consider- 
ation, it  is  to  be  observed,  that  the  deed  in  this  case 
operates  not  merely  as  a  license,  but  as  a  grant  also ; 
and  this  view  is  conformable  to  what  is  laid  down  in 
Vaughan  Rep.  351.  in  the  case  of  Thomas  v.  Sorrell^ 
where  it  is  said,  '^a  dispensation  or  license  properly 
passes  no  interest,  but  only  makes  an  action  lawful 
which  without  it  had  been  unlawful ;  as  a  license  to  go 
beyond  the  seas ;  to  hunt  in  a  man's  park ;  to  come  into 
his  house ;  are  only  actions  which,  without  license,  had 
been  unlawful.     But  a  license  to  hunt  in  a  man's  park, 
and  carrying  away  the  deer  killed  to  his  own  use ;  to 
cut  down  a  tree  in  a  man's  ground,  and  to  carry  it 
away  the  next  day  after  to  his  own  use ;  are  licenses  as 
to  the  acts  of  hunting  and  cutting  down,  but  as  to  the 
carrying  away  the  deer  killed,  and  tree  cut  down,  they 
are  grants."      And  that  such  a  grant  to  a  man  and 
his  assigns  carries  an  interest  which  is  assignable,  ap- 
pears from  Palmer's  Case{a\    reported  also  in  Cro. 
JSiiz.  819.,  under  the  name  of  Basset  v.  Maynard.     In 
that  case,  Sir  Thomas  Palmer  being  seized  in  fee  of  a 
wood,  bargained  and  sold  to  one  Cornfbrth  and  his  as- 
signs, 600  cords  of  wood,  to  be  taken  by  the  assignment 
of  Sir  Thomas  Palmer.    Cornforth  assigned  his  interest 
to  the  plaintiff.     And  the  first  resolution  in  the  case 
was,  that  Cornforth  had  an  interest  which  he  might 

(a)  6  Rep.  25. 
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assign  over,  and  not  a  thing  in  action  or  a  possibility 
only.  And  the  case  of  Grantham  v.  Hccwley  (a)  leads 
to  a  similar  conclusion. 

At  this  point  of  the  argument  various  cases  were 
cited  in  order  to  establish  the  point,  that  the  deed  in 
question  did  not  convey  such  an  interest  as  that  a 
covenant  relating  to  it  would  run  with  the  interest  so 
as  to  bind  the  assignee  or  to  entitle  him  to  take  advan- 
tage of  it.  As  to  .which  point,  it  is  sufficient  to  say, 
that  it  is  not  the  question  now  before  us ;  and  the  only 
point  for  our  consideration  is,  whether*  the  interest  was 
capable  of  being  assigned.  And  it  is  not  unworthy 
of  observation,  that  it  is  so  treated  and  considered 
by  the  parties  themselves,  as  there  is  an  express  pro- 
viso in  the  original  grant,  that  the  licenses  and  au- 
thorities shall  be  assignable  by  deed,  amongst  other 
modes  of  assignment. 

We  come  now  to  the  second  ground  on  which  the 
Defendants  insisted  that  they  were  entitled  to  a  verdict 
on  the  third  plea,  as  to  which  the  material  facts  were, 
that  after  the  deed  of  assignment  had  been  executed  by 
Stacy^  but  before  it  was  executed  by  Setree^  the  De- 
fendant entered  into  the  possession  of  the  mine,  and 
turned  the  workmen  out ;  and  evidence  was  given  of  a 
subsequent  general  refusal  to  allow  the  Plaintiff  or  his 
workmen  to  enter  for  the  purpose  of  raining.  The  con- 
tention on  behalf  of  the  Defendants  was,  that  at  the 
time  of  the  wrong  complained  of,  the  interest  of  Slaof 
only  had  been  assigned,  and  not  the  interest  of  both 
parties;  and,  consequently,  that  the  assignment  as 
alleged  was  disproved  ;  and  to  make  out  this  point, the 
case  of  Curtis  v.  Spitty  (b)  was  relied  on  as  being  in 
point. 

On  the  part  of  the  Plaintiff,  it  was  maintained,  that 


(a)  Hoh.lS2. 


(6)  lNewC(uei,T&6. 
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however  the  case  might  be  in  an  action  founded  on  con-         1839^. 

tract,  it  was  different  in  an  action  of  tort;  and  the  case        

of  Ricketts  v.  Salwey  was  relied  on,  where  it  was  said  by  Muskett 
Lord  C.  J.  Abbott,  "  The  general  rule  of  pleading  in  Hill. 
cases  of  tort  is,  that  it  is  sufficient  if  part  only  of  the 
allegation  stated  in  the  declaration  be  proved,  provided 
that  what  is  proved  affords  a  ground  for  maintaining  the 
action,  supposing  it  to  have  been  correctly  stated  as 
proved.''  But  it  was  further  urged  by  him,  that  the 
action  in  this  case  was  brought  for  preventing  the 
Plaintiff"  from  using  and  enjoying  the  licenses  and  au- 
thorities, not  only  by  dispossessing  and  expelling  the 
Plaintiff*  and  his  workmen,  but  also  by  forcibly  prevent- 
ing and  hindering  him  and  his  servants  from  having 
access  to,  or  in  any  manner  working  the  mine ;  that 
the  allegation  in  the  plea,  that  the  rights  and  shares  of 
Setree  and  Stacy  did  not,  nor  did  any  of  them,  become 
vested  in  the  Plaintiff*,  does  not  point  to  any  particular 
time ;  and  that  it  is  sufficient  to  support  the  verdict  on 
this  plea,  for  the  Plaintiff^,  if  any  substantial  ground  of 
action  accrued  after  the  assignment  was  executed  by 
Setree  and  Stacy.  And  it  appears  to  us  that  this  latter 
view  is  correct,  and  that  the  facts  proved  agree  with  the 
pleadings  in  the  present  case ;  and  there  having  been  a 
subsequent  general  refusal  to  allow  the  Plaintiff^  and  his 
workmen  to  enter  and  search  for  ore,  this  issue  seems 
to  us  to  have  been  properly  found  for  the  Plaintiff*. 

Another  point  was  incidentally  suggested  on  behalf 
of  the  Defendants,  though  not  much  insisted  upon,  that 
an  action  on  the  case,  under  the  circumstances,  was  not 
maintainable,  but  that  the  action  should  have  been  an 
acion  of  covenant  or  an  action  of  trespass.  It  is  not 
material  to  enquire  whether,  in  this  case,  an  action  of 
covenant  could  be  maintained;  for,  assuming  that  it 
might,  it  would  not  follow  from  thence  that  an  action 
on  the  case  might  not  also  lie.     On  the  contrary,  it 
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1839*        assign  over,  and  not  a  thing  in  action  or  a  possibility 

only.     And  the  case  of  Grantham  v.  Hawley  (a)  leads 

MusKBTT     to  a  similar  conclusion. 
HiLi*.  ^^  ^^   point  of  the  argument  various  cases  were 

cited  in  order  to  establish  the  point,  that  the  deed  in 
question  did  not  convey  such  an  interest  as  that  a 
covenant  relating  to  it  would  run  with  the  interest  so 
as  to  bind  the  assignee  or  to  entitle  him  to  take  advan- 
tage of  it.  As  to  .which  point,  it  is  sufficient  to  saj, 
that  it  is  not  the  question  now  before  us ;  and  the  onlj 
point  for  our  consideration  is,  whether*  the  interest  was 
capable  of  being  assigned.  And  it  is  not  unworthy 
of  observation,  that  it  is  so  treated  and  considered 
by  the  parties  themselves,  as  there  is  an  express  pro- 
viso in  the  original  grant,  that  the  licenses  and  au- 
thorities shall  be  assignable  by  deed,  amongst  other 
modes  of  assignment. 

We  come  now  to  the  second  ground  on  which  the 
Defendants  insisted  that  they  were  entitled  to  a  verdict 
on  the  third  plea,  as  to  which  the  material  fiicts  were, 
that  after  the  deed  of  assignment  had  been  executed  by 
Stacy^  but  before  it  was  executed  by  Setree^  the  De- 
fendant entered  into  the  possession  of  the  mine,  and 
turned  the  workmen  out ;  and  evidence  was  given  of  a 
subsequent  general  refusal  to  allow  the  Plaintiff  or  his 
workmen  to  enter  for  the  purpose  of  mining.  The  con- 
*  tention  on  behalf  of  the  Defendants  was,  that  at  tbe 
time  of  the  wrong  complained  of,  the  interest  of  Slaai 
only  had  been  assigned,  and  not  the  interest  of  both 
parties;  and,  consequently,  that  the  assignment  as 
alleged  was  disproved  ;  and  to  make  out  this  point, tbe 
case  of  Curtis  v.  Spitty  (b)  was  relied  on  as  being  in 
point. 

On  the  part  of  the  Plaintiff,  it  was  maintained,  that 

(a)  Hob.  132.  (6)  1  New  Cotes,  756. 
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whether  the  fourth  plea  is  sufficient  in  point  of  law;  18S9. 
which  depends  upon  this,  whether  the  notice  set  out  in  ■ 
the  fourth  plea  was  a  sufficient  notice,  so  as  to  determine  Mcmbtt 
the  interest  created  by  the  first  mentioned  indenture.  Hill. 
It  is  admitted  in  this  case,  that  a  forfeiture  had  been  in- 
curred, and  that  the  grantor  was  entitled  to  determine 
the  grant  by  giving  a  proper  notice.  If  a  notice  had 
been  given,  to  the  effect  that  a  breach  of  covenant  had 
been  actually  committed,  and  that,  in  consequence 
thereof,  the  grantor  had  elected  to  determine  the  grant 
at  the  end  of  a  month,  no  question  could  have  arisen, 
but  that  the  interest  of  the  grantee  had  been  put  an 
end  to ;  he  would  have  had  a  month's  time  to  remove  his 
machinery,  and  at  the  end  of  that  time  he  must  have 
quitted  the  premises.  But  the  notice  actually  given 
contains  no  intimation  of  an  election  to  determine  the 
grant  on  account  of  the  forfeitures  which  had  been  in- 
curred; but  only  upon  the  happening  of  a  certain  con- 
tingency, which  might  or  might  not  take  place ;  that  is 
to  say,  if  a  further  breach  of  covenant  should  be  com- 
mitted, he,  the  grantor,  would  enter  after  the  expiration 
of  a  month  from  the  affixing  of  the  notice. 

Now  it  is  obvious,  that  the  two  notices  directed  by  the 
proviso  are,  in  their  nature,  essentially  different.  It  is 
one  thing  to  say.  You  have  committed  a  breach,  and 
therefore  I  will  turn  you  out  at  the  end  of  a  month.  It 
is  quite  another  thing  to  say.  If  you  shall  at  any  time 
faereafler  commit  a  forfeiture,  I  will  turn  you  out  at  the 
expiration  of  a  month  after  such  forfeiture.  Where  an 
act  has  been  done,  or  omitted  to  be  done  by  the  grantee, 
whereby  a  forfeiture  has  been  incurred,  it  is  in  the  power 
of  the  grantor  to  waive  the  forfeiture,  or  to  take  ad- 
vantage of  it ;  and  the  object  of  requiring  a  notice  to  be 
given  seems  to  be,  that  a  month's  time  may  be  allowed 
to  the  grantee  to  remove  his  goods  after  the  grantor  has 
definitively  elected  to  vacate  the  grant,  at  a  fixed  and 
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1889.       ^^  ^^  decided,  that  a  party  may,  in  some  cases,  have 

his  election,  and  bring  either  covenant  or  case:  see 

MusKBTT  Kitilyside  v.  Thomtoru{a)  And,  in  the  present  case, 
Hill.  ^^  interest  granted  being  assignable,  the  assignee  has 
a  right  to  enter  on  the  land  and  exercise  his  license; 
and  if  the  owner  of  the  soil  prevents  him,  it  is  a  wrongs 
for  which  an  action  on  the  case  will  lie,  on  the  estab* 
lished  principle  of  our  law,  that  in  all  cases  where  a 
man  has  a  temporal  loss  or  damage  by  the  wrong  of  an- 
other, he  may  have  an  action  upon  the  case  to  be  re- 
paired in  damages,  Com.  Dig.  Action  on  the  Casej  A» 

The  ground  on  which  it  was  maintained  that  trespass, 
and  not  case,  was  the  proper  remedy,  was  this ;  the  work 
people  at  the  mine,  it  is  said,  were  forcibly  expelled 
from  the  possession  of  the  mine,  which  is  a  trespass; 
Harker  v.  Birkbeck  (b) ;  and  the  continued  refusal  to 
allow  the  re-entry  of  the  parties  entitled  is  a  continuing 
trespass,  and  therefore  not  the  proper  foundation  for  an 
action  on  the  case.  The  answer  given  to  this  objection 
appears  to  us  to  be  sufficient,  namely,  that  evidence  was 
offered  of  a  general  refusal  to  allow  the  Plaintiff  to  enter 
upon  any  part  of  the  land  comprised  within  the  limits; 
that  sometimes  a  man  may  have  an  action  upon  the 
case,  or  of  trespass,  at  his  election,  for  which  Com.  Dig. 
tit.  Action^  M.  2.,  and  1  Salk.  10.,  are  authorities ;  and 
that,  even  supposing  the  turning  the  miners  out  of  the 
mine  might,  under  the  circumstances,  have  furnished 
grounds  for  an  action  of  trespass,  the  refusal  generally 
to  allow  the  Plaintiff  to  exercise  the  liberties  granted, 
which  might  be  in  other  parts  than  the  mine  itself  pre- 
viously worked,  would  furnish  sufficient  ground  for 
maintaining  an  action  on  the  case. 

The  questions  which  arise  on  the  other  issues  being 
decided  in  the  Plaintiff's  favour,  it  remains  to  consider 

(a)  2  W.  Blk.  nil.  (5)  3  Burr.  1556. 
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SITTINGS  IN  BANC  AFTER  TERM. 

Sharp  v.  Newsholme  and  Others,  Assignees  of    June  is. 

Baily,  a  Bankrupt. 

nPROVER  for  sundry  pieces  of  worsted  stuff.  Plaintiff,  at 

Plea,  that  the  iroods  were  not  the  property  of  the  ^®  recom- 

®  f    1      .7  mendationof 

Plamtilf.  B.,  sent  goods 

At  the  trial  before  WiUiams  J.,  the  Plaintiff  proved  ^  a  dyer, 
that  he  had  purchased  the  goods,  and  was  in  possession  ^^   Plaintiff's 
'  of  them,  when,  in  consequence  of  a  recommendation  son  that  B. 
from  Baily^  they  were  sent  to  a  dyer's,  who  was  told  by  J.®'"".  fi>^^® 
the  Plaintiff's  son  that  Baily  would  call  and  give  direc-  about  them  : 
tions  about  them.     Baily  called  and  gave  directions ;  -^-  called,  and 
and  having  afterwards  become  bankrupt,  the  Defendants,  ^^^ .  ^^^ 
his  assignees,  claimed  the  goods,  and  now  called  the  afterwards 

dyer  as  a  witness  to  prove  what  directions  Bailu  had  °®^™^  oank- 

.  .    .  .    ™P*  •  '° 

given.     The  Plaintiff's  counsel   objected  to  this   evi-  trover  for 

dence,  which  the  learned  Judge  rejected,  and  a  verdict  ^®^  goods 
was  found  for  the  Plaintiff,  which  Plaintiff 

against  B.'z 

m 

R.  Alexander  obtained  a  rule  nisi  to  set  aside,  on  the  ?!"^°®1^\ 

rield,  that 

ground  that  the  directions  were  part  of  a  transaction  the  directions 

in  which  the  bankrupt  had  been  found  dealing  with  the  given  by  B. 

were  admis^a 
goods,  and  therefore  ought  to  have  been  received   in  ^^y^^e  in  evi- 

evidence,  at  least  as  tending  to  shew  who  was  reputed  dence  for  the 
owner.  '««*8"«»- 

Starkie  and  Tomlinson  shewed  cause*  As  Baily  was 
never  in  possession  of  the  goods,  the  question  of  reputed 
ownership  did  not  arise ;  and  as  he  was  not  proved  to 
be  the  Plaintiff's  agent  for  disposing  of  the  goods  or 
otherwise,  his  declarations,  made  in  the  absence  of  the 

VOL.  v.  3  a 
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1839.        definite  day.     But  the  notice  that  has  been  given  in  this 

case  binds  the  landlord  to  nothing;  if  a  further  breach 

MusKETT  ^p  covenant  is  committed,  he  may  waive  it,  or  not,  at 
Hill.  his  election  :  the  grantee  does  not  know  wliether  he  is  to 
quit  or  not,  or  at  what  time  he  is  to  quit  And  to  bold  this 
notice  to  be  sufficient,  would  be  in  effect  to  deprive  the 
Plaintiff  of  the  whole  benefit  of  the  clause  in  question. 
We  think,  therefore,  that  the  notice  was  insufficient 

The  remaining  question  for  consideration  is,  whe- 
ther the  Plaintiff  is  entitled  to  a  judgment,  notwith- 
standing the  verdict  for  the  Defendants  on  the  fourth 
plea;  and  the  plea  being  bad  in  substance,  the  only  in« 
quiry  is,  whether  it  contains  a  sufficient  confession  of 
all  the  material  allegations  of  the  Plaintiff's  declaration ; 
and  it  seems  to  us  that  the  Plaintiff's  cause  of  action  is 
confessed  by  the  plea,  and  that  the  avoidance  is  in- 
sufficient, not  in  form  but  in  substance ;  and,  therefore, 
that  the  Plaintiff  ought  to  have  judgment  upon  the 
whole  record,  non  obstante  veredicto. 

Judgment  for  Plaintiff 
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the  consent  of  the  true  owner.     Still  the  Defendants  1839. 

were  entitled  to  have  the  evidence  submitted  to  the  jury,  — — 

and  therefore  the  rule  for  a  new  trial  must  be  Sharf 

Absolute.  NawMOLME. 


Porter  v.  Weston.  j^ne  is. 


T 


'HE  declaration  stated,  that  on  the  15th  of  December  Defendant^ 

1838,  one  Thomas  Burbidge  caused  a  capias  to  be  tilling  a  bdl 

issued  against  the  now  Plaintiff,  directed  to  the  sheriff  ^jp^j  ^^ 

of  Leicestershire^  and  indorsed  for  bail  for  90/.,  which  likely  to 

writ   so   indorsed   was   delivered   to  the   sheriff,    who  *  *^^°  i 

^  procured 

arrested  the  now  Plaintiff,  and  lodged  him  in  the  com*  from  him 
mon  gaol  of  the  county  of  Leicester  ;  that  on  the  28th  directions  to 
oi  December  1838,  one  Thomas  Shetiton  and  one  Nathan  ^^^-^^  ^f 
Scampton  became  jointly  and  severally  .bail  for  the  now  justification 
Plaintiff  in  the  said  action ;  yet  the  Defendant  wrongfully  ^,  ^,.®     ?* 
and  unjustly  intending  to  injure  and  aggrieve  the  now  having  been 
Plaintiff,  and  to  cause  and  procure  him  to  be  kept  and  &^^^  ^^  !***> 
detained  in  custody  in  the  said  gaol  in  tlie  said  action,  obtained  by 
thereofore,  and  whilst   the  said  N»  Scampton  was   and  means  of 

continued  such  bail  as  aforesaid,  on  the  2d  of  January  ^™'  '^ 

*^   order  of  a 

1839,  wrongfully  and  injuriously  and  maliciously,  with-  judge  for  the 
out  the  leave  or  licence,  direction  or  authority,  and  J*e^de»r  of  the 
against  the  will  of  the  said  N,  Scampton^  caused  and  h^i^j  ^YislI  an 
procured  to  be  represented  to  Lord  Denmanj  the  Chief  action  did  not 
Justice  of  the  Court  of  Queen's  Bench,  that  the  said  Jf„"^^"  J^g 
N.  Scampton  was  desirous  of  surrendering  the  now  proceeding, 
Plaintiff  in  discharge  of  his  bail  in  the  said  action  to  the  *^  the  suit  of 
said  common  gaol  of  the  county  of  i>iV«^er  ;  and  then    without       ' 

alleging  and  proving  express  malice. 
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also,  without  the  leave  or  licence,  direction  or  autho- 
rity, and  against  the  will  of  the  said  N.  Scatnpton^  applied 
to  Lord  Detwian  for,  and  caused  and  procured  him  to 
make  and  grant,  and  the  said  Lord  Denman  did  then 
accordingly  make  and  grant,  his  order  in  writing, 
whereby,  after  reciting  that  the  now  Plaintiff  had  been 
held  to  special  bail  upon  mesne  process,  issued  out  of 
the  Court  of  Queen's  Bench  in  an  action  at  the  suit  of 
the  said  71  Burbidge  (the  sum  sworn  to  being  90/.)) 
being  the  said  process  and  action  before  mentioned,  and 
that  N.  Scamptorij  one  of  the  bail  of  the  now  Plaintiff, 
the  Defendant  in  the  said  action,  was  desirous  of  sur- 
rendering the  now  Plaintiff  in  discharge  of  his  bail  in 
the  said  action,  the  said  Lord  Demnan  ordered  that  the 
said  N.  Scamplon  might,  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  surrender  and  deliver  the 
now  Plaintiff  into  the  custody  of  the  gaoler  of  the  said 
common  gaol,  in  discharge  of  his  bail  in  the  said  action, 
there  to  remain  until  discharged  by  due  course  of  law; 
and  that  the  said  order  should  be  lodged  with  the  said 
gaoler  at  the  time  the  now  Plaintiff  should  be  so  sur- 
rendered and  delivered  into  the  custody  of  the  said 
gaoler:  That  the  Defendant  further  contriving  and 
intending  as  aforesaid,  afterwards  and  whilst  the  Plain- 
tiff so  continued  in  custody  in  the.  said  gaol,  and  whilst 
N.  Scampton  continued  such  bail,  to  wit,  on  the  dd  of 
January  1839,  wrongfully,  injuriously,  and  maliciously, 
and  without  the  leave,  licence,  direction,  or  authority, 
and  against  the  will  of  the  said  N.  Scampton  and  of  the 
said  T.  Shentan,  or  either  of  them,  and  against  the  will 
and  consent  of  the  Plaintiff,  and  without  any  right, 
title,  or  authority  whatever  as  for  and  on  behalf  of  the 
said  N,  Scampton^  surrendered  and  delivered  the  now 
Plaintiff  into  the  custody  of  Christopher  Mussonj  then 
being  gaoler  of  the  said  gaol,  as  for  and  in  discharge  of 
the  now  Plaintiff's  said  bail  in  the  said  action. 
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Plea,  not  guilty. 

At  the  trial  before  Bosanquet  J.,  it  appeared  that  the 
Defendant  was  the  attorney  of  Burhidge^  in  the  action  of 
Burbidge  against  the  now  Plaintiff,  who  was  arrested  on 
the  19th  of  December  1838.  On  the  29th,  he  gave 
notice  that  he  should  put  in  and  justify  bail  on  the  2d  of 
Janttary  1839.  The  Defendant  told  Scampton,  one  of 
the  bail,  that  Porter  would  probably  go  off  to  America^ 
and  leave  his  bail  to  pay ;  whereupon  Scampton  signed 
the  following  instrument,  which  the  Defendant  sent, 
without  instructions,  to  Mr.  Taylor^  his  London  agent. 


"In  the  Queen's  Bench. 
Thomas  Bttrbidge 


and 


Plaintiff; 


William  Porter,  a  prisoner,      Defendant. 

"  I,  Nathan  Scampton,  of  Belgrave  Gate,  Leicester,  m 
the  county  of  Leicester,  wheelwright,  bail  for  the  above- 
named  Defendant  in  this  cause,  do  hereby  decline  to 
justify  as  such  bail;  and  I  do  hereby  authorise  and 
empower  William  Grimwood  Taylor,  of  lit,  John  Street^ 
Bedford  Row,  London,  gentleman,  to  act  for  me  in 
this  behalf,  and  to  decline  on  my  behalf  to  justify  as 
the  said  bail.  And  I  further  authorise  and  empower 
the  said  William  Grimwood  Taylor  to  take  the  affidavit  of 
justification,  made  by  me  in  this  cause,  off  the  file,  if  I 
can  lawfully  do  so :  but  I  hereby  decline  and  refuse,  at 
all  events,  to  justify  as  bail  for  the  Defendant  in  this 


cause. 

The  document  arrived  too  late  for  preventing  the  jus- 
fication  of  Scampton,  who  was  therefore  allowed  as  bail : 
but  the  agent  produced  the  document  at  the  Judge's 
chambers,  and  procured  an  order  to  render  Porter  in 
discharge  of  his  bail ;  this  order  he  sent  to  Leicester, 
where  Porter  was  in  gaol,  and  he  was  then  detained  till 
he  procured  other  bail  to  justify. 

8  A  3 
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Bosanquet  J.  told  the  jury  that,  in  order  to  maintun 
the  action,  the  Plaintiff  must  prove  that  the  Defendant 
acted  malicionsly  and  without  the  authority  ofScampton. 
If  they  thought  there  was  an  absence  of  malice  on  the 
part  of  the  Defendant,  or  that  the  instrument  signed  by 
Scampton  amounted  to  an  authority  to  render  the  Plain- 
tiff, their  verdict  would  be  for  the  Defi^ndant  A  verdict 
having  been  found  for  the  Defendant, 


Hill  moved  for  a  new  trial  on  the  ground  of  mis« 
direction,  contending  that  if  the  Defendant  acted  without 
authority,  the  law  would  presume  malice  from  conduct 
so  injurious  to  the  Plaintifil  A  rule  nisi  was  granted, 
and 

Humfrey  and  Mellor  shewed  cause. 

As  the  defendant  sent  no  instructions  with  the  instru- 
ment signed  by  Scamptoti^  the  action  should  have  been 
brought  against  his  agent  Taylor^  who  actually  caused 
the  render.  Assuming,  however,  that  the  Defendant  is 
liable  for  the  act  of  his  agent,  the  instrument  signed  by 
Scampton  amounted  to  an  authority  to  render  the  Plain- 
tiff, if  necessary:  when  Scampton  says,  ^^take  the  affi- 
davit of  justification  off  the  file,  if  it  can  lawfully  be 
done;  but  at  all  events  I  decline  to  justify,''  his  meaning 
must  have  been,  that  if  the  justification  should  have 
been  completed  before  his  instructions  arrived,  his  re- 
sponsibility should  at  all  events  be  got  rid  of  by  the 
render  of  the  Defendant.  Then,  the  render  was 
prima  fade  a  lawful  act,  and  in  order  to  make  the  De- 
fendant answerable  for  it  in  damages,  express  malice 
must  be  proved ;  as  in  cases  of  arrest  where  nothing  'm 
due,  or  less  than  the  sum  sworn  to.  Lewis  v.  Morris  [a\ 
Mitchell  V.  Jenkins  (6),  Spencer  v.  Jacob  (c),  Saxon  v. 

(a)  2  Cr.  4*  M.  712.  (c)  1  Mood.  Sf  Malk.  180. 

(b)  5B.^  Adol.  588. 
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Castle  (a)i  Scheibel  v.  Fairbain  (6),  Qihtm  v.  Chaters  (c), 
Page  V.  ^j9/e.  {d)  ICoUman  J.  It  is  laid  down  in  Com. 
Dig.  Action  on  the  Case,  that  for  every  wrongful  act  at* 
tended  with  damage,  an  action  lies.]  That  means  an 
act  In  its  nature  tortious :  Bacon  v.  Lee.  (e)  Here  there 
was  nothing  tortious  in  the  mere  render,  or  recommend- 
ingit^ 

Whitehurst^  in  support  of  the  rule.  A  render  by  the 
bail  would  not  have  been  tortious ;  but  the  render  here 
was  by  the  Defendant,  without  authority ;  for  he  is  re- 
sponsible for  the  act  of  his  agent ;  and  the  only  authority 
given  was  to  take  the  affidavit  of  justification  off  the  file. 
Then,  the  act  being  unauthorised  by  the  bail,  was  tor- 
tious and  injurious  in  itself,  and  a  good  cause  of  action 
without  express  malice ;  as  where  a  man  pulls  a  trigger 
and  hits  another  by  accident. 


18S9. 

PoftTBll 

V, 
WSSTOK. 


TiNDAL  C.  J.  In  this  action,  the  charge  brought 
against  the  Defendant  is,  that  maliciously  and  without 
authority  he  caused  the  Plaintiff  to  be  rendered  in 
discharge  of  his  bail.  The  jury  have  found  a  verdict 
for  the  Defendant,  and  the  case  is  brought  before  us  on 
an  alleged  misdirection.  The  learned  judge  left  it  to 
the  jury,  in  the  very  language  of  the  declaration,  to  say 
whether  the  Defendant  maliciously,  and  without  the 
authority  of  the  bail,  surrendered  the  Plaintiff  into  the 
custody  of  the  gaoler  in  discharge  of  his  bail;  and 
whether  that  was  a  proper  direction  depends  on  the 
previous  question,  whether  malice  in  fact  is  necessary  to 
maintain  the  action :  and  I  think  malice  in  fact  is  a 
necessary  ingredient.  The  bail  themselves  may  lawfully 
render  at  any  time ;   is  it  then  wrongful  for  a  party. 


(a)  6  AdoU  S^  Ell.  652. 
h)  IB.^P.  388. 
(c)  ^B.S(P.  1«9. 


(d)  3  East,  814. 

(e)  Cro.  Eliz.  628. 
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acting  for  the  benefit  of  the  bail,  and  having  no  ac- 
quaintance with  their  principal,  to  advise  them  to  render 
him  ?  That,  of  itself,  cannot  be  wrongful ;  the  Plaintiff 
must  go  further,  and  in  order  to  make  the  Defaadant 
liable,  must  shew  actual  malice.  If  it  appeared  here 
that  the  Defendant,  not  knowing  the  Plaintiff  bat 
merely  from  regard  to  Scampton^  advised  him  to  render 
the  Plaintiff,  that  would  not  be  a  sufficient  ground  of 
action;  and  there  was  nothing  to  shew  any  other  rootiTc: 
the  case,  therefore,  was  properly  left  to  the  jury.  In 
principle  it  comes  near  the  cases  where  a  party  is  held 
to  bail  in  an  excessive  amount :  in  order  to  recover 
damages,  he  must  not  only  shew  that  a  less  amount  was 
due,  but  that  the  party  suing  out  the  process  was  actuated 
by  malice.  So,  in  an  action  for  taking  a  party  before  a 
magistrate,  the  plainti£f  must  shew  malice  as  well  as 
want  of  probable  cause.  So,  in  a  case  where  an  attomqr 
has  misunderstood  the  instructions  of  his  employa*,  and 
arrested  a  party  by  mistake,  unless  malice  be  proved, 
an  action  on  the  case  will  not  lie  against  him.  I  tbiok, 
therefore,  that  the  direction  of  the  learned  Judge  was 
right,  and  that  thi$  rule  must  be  discharged. 


BosANQUET  J.  I  thought  it  necessary  to  tell  the 
jury  that,  in  order  to  sustain  the  action,  malice  most  be 
proved  on  the  part  of  the  Defendant,  and  therefore  the 
verdict  must  stand,  unless  the  action  will  lie  for  the 
render  itself  without  malice.  This  is  like  the  class  of 
cases  where  a  party  has  sustained  inconvenience  from 
the  process  of  a  Court  being  put  in  force  against  him 
under  circumstances  of  a  doubtful  nature.  Here  the 
agent  finds  that  the  bail  has  justified  before  he  could 
take  his  affidavit  off  the  file,  but  interpreting  his  instruc- 
tions, as  an  authority  to  exonerate  the  bail  at  all  events, 
he  procures  an  order  for  a  render,  which  he  sends  into 
the  country.     That  was  a  proceeding  in  a  cause  which, 
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if  irregular,  might  have  been  set  aside.  The  case  is 
analogous  to  that  of  an  action  for  procuring  a  committal 
by  a  charge  before  a  magistrate.  To  entitle  the  PlaintiiF 
to  recover,  it  must  appear  that  the  Defendant  was 
actuated  by  malice. 

CoLTMAN  J.  I  am  of  the  same  opinion.  The  question 
is,  whether  the  mere  absence  of  authority  affords  a 
sufficient  ground  for  maintaining  the  action.  There  was 
no  proof  of  either  actual  or  legal  malice ;  for  there  might 
have  been  legal  malice  if  the  Defendant  had  been  proved 
to  have  been  aware  that  he  was  acting  without  authority: 
but  he  was  acting  bonajide  on  the  notion  that  be  was 
duly  authorised ;  and  then  coihes  the  question  whether, 
if  the  word  maliciously  be  struck  out  of  the  declaration, 
the  action  lies.  I  think  the  case  falls  under  the  head  of 
an  inconvenience  suffered  in  consequence  of  process  of 
law,  for  which  an  action  does  not  lie  without  shewing 
that  the  party  who  occasioned  it  was  actuated  by  malice. 


18S9. 

Porter 

V. 
We«T€N. 


Erskime  J.  As  this  is  a  case  of  the  first  impression, 
we  must  look  at  the  decisions  in  analogous  cases.  I 
think  this  resembles  the  case  where  an  innocent  person 
has  been  apprehended  and  taken  before  a  magistrate : 
although  he  has  suffered  great  wrong,  an  action  does 
not  lie  unless  his  accuser  were  actuated  by  malice. 

Rule  discharged. 
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jun$  14.  Broad  v.  Ham. 

Tbe  disbelief  nPHIS  was  an  action  on  the  case  for  charging  the 

of  the  party  Plaintiff  with  a  felony,  and  procuring  his  committal 

charge  before  ''^y  ^  magistrate,  maliciously  and  without  reasonable  or 

a  magisfarate  is  probable  cause. 

T^w^i^^  At  the  trial,  it  appeared  that  the  Plaintiff,  who  wa* 

probable  apprenticed  to  the  Defendant,  had  quitted  the  Defend* 

cause,  not-  ^Q^»g  house  under  circumstances  which  had  a  suspicioui 
withstanding  '^ 

other  evidence  appearance. 

has  shewn  At  the  same  time  the  Defendant  missed  a  cheque  for 

was  ^md  ^^^' »  ^^^^^>  ^^^^  ^  search,  was  found  by  one  of  the 
Jueie  probable  Defendant's  shopmen,  in  the  Plaintiff's  box.  The  box, 
cause  for         however,  had  not  been  locked. 

making  the 

^tism.  1^^  Defendant  went  before  a  magistrate,  and  upon 

his  information  that  he  had  lost  the  cheque,  and  tbe 
deposition  of  the  witness  who  found  it,  the  Plaintiff  was 
committed. 

At  this  time,  151.  was  due  to  the  Defendant  as  part  of 
the  premium  upon  the  Plaintiff's  articles  of  apprentice- 
ship ;  and  at  the  trial  there  was  some  evidence  from 
which  it  might  be  inferred  that  the  Defendant,  when  he 
went  before  the  magistrate,  did  not  believe  the  Plaintiff 
had  committed  a  felony,  but  rather  preferred  the  charge 
as  a  means  of  inducing  payment  of  the  15/.  which  he 
demanded  when  the  charge  was  preferred. 

The  learned  Judge  told  the  jury  that,  in  order  to  re- 
cover, the  Plaintiff  must  shew  malice  in  the  Defendant, 
and  a  want  of  probable  cause  for  the  charge ;  that  the 
absconding  of  the  Plaintiff,  and  the  finding  the  cheque 
in  his  box,  prim&facie^  afforded  probable  cause  for  pro- 
ceeding against  him ;  but  if  the  jury  thought  tbe  De- 
fendant himself  believed  the  Plaintiff  had  not  committed 


\ 
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a  felony,  that  was  some  evidence  of  the  absence  of  pro-        18S9. 
bable  cause. 

A  verdict  having  been  found  for  the  PlaintifiP, 


Erie  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground 
that  the  jury  had  been  misdirected  in  this  particular ; 
contending,  that  if  the  Plaintiff  had  committed  a  felony, 
or  stood  in  such  circumstances  that  a  reasonable  man 
would  believe  he  had  committed  one,  the  Defendant's 
belief  was  immaterial  with  a  view  to  the  question 
whether  there  was  reasonable  and  probable  cause  for 
the  charge. 

Bompiu  Serjt,  who  was  to  have  shewn  cause,  being 
absent^ 

Erkj  Moodi/j  and  Buttf  were  heard  in  support  of  the 
rule.  They  contended,  that  the  committal  of  the  ma- 
gistrate must  have  proceeded  on  the  deposition  of  the 
witness  who  had  found  the  cheque  in  the  Plaintiff's  box ; 
for  the  Defendant's  statement,  that  he  had  lost  the 
cheque,  would,  of  itself,  have  availed'  nothing,  and  his 
belief  on  the  subject  was  equally  immaterial.  In  MuS' 
grave  v.  Newell  (a),  the  defendant  gave  the  plaintiff  into 
the  custody  of  a  constable  on  a  charge  of  having  robbed 
him ;  the  constable  said  he  knew  the  party  to  be  a  re- 
spectable man,  and  would  be  answerable  for  his  ap- 
pearance; the  defendant  persisted  in  having  him  detained, 
and  next  day  took  him  before  a  magistrate,  where  he 
was  discharged ;  and  an  action  having  been  brought 
against  the  defendant,  the  Judge,  who  tried  the  cause, 
told  the  jury,  that  if  they  thought  the  defendant  was 
satisfied  with  the  constable's  explanation,  and  persevered 
in  the  charge  from  obstinacy  or  wounded  pride,  they 

(a)  1  Meei.  S^  WeUb.  589. 


Ba6AD 

Ham. 
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1839.  should  find  for  the  plaintiff:  but  it  was  held,  that  this 
direction  was  wrong,  for  as  the  constable's  statement 
did  not  alter  the  facts,  the  probable  cause  remained  the 

Ham.  same,  however  the  defendant's  mind  might  have  been  af- 
fected by  that  statement  Again,  in  Blachford  v.Dod(a\ 
where  the  defendants  had  indicted  the  plaintiff  for  send- 
ing a  threatening  letter,  and  he,  being  acquitted  of  the 
charge,  sued  them  for  a  malicious  prosecution,  and  the 
Judge,  who  tried  the  cause,  without  leaving  any  question 
for  the  jury,  decided  that  they  had  probable  cause,  it 
was  held  that  his  decision  was  correct,  and  that  the 
evidence  did  not  raise  a  question  of  fact  for  the  jury, 
whether  the  defendants,  bonAjide^  believed  that  they  had 
a  reasonable  cause  for  indicting,  but  a  pure  question  of 
law  for  the  Judge,  whether  the  defendants  had  such 
reasonable  cause.  So  here,  if  there  had  been  any  dis- 
puted fact,  the  Judge  should  have  left  tlie  effect  of  it  to 
the  jury ;  Johnstone  v.  Sutton  (b) ;  but  as  the  facts  were 
not  controverted,  he  should  have  decided  whether  or 
not  there  was  probable  cause  without  reference  to  what 
the  Defendant  thought.  ITindal  C.J.  referred  to  Taylor 
V.  Willans.  {c)  ]  There,  the  defendant  absented  himself 
from  the  trial  of  an  indictment,  after  he  had  induced 
the  grand  jury  to  find  a  true  bill;  and  the  question  was 
quo  animOi  he  had  preferred  the  bill. 

TiNDAL  C.  J.  This  is  an  action  on  the  case,  for 
falsely,  and  without  reasonable  or  probable  cause,  pre- 
ferring a  charge  of  felony  against  the  Plaintiff;  and  the 
question  is,  whether  the  learned  Judge  was  correct  in 
directing  the  jury  that  the  Defendant's  disbelief  of  the 
truth  of  the  charge  was  some  evidence  of  want  of  pro- 
bable cause.     It  may  be  assumed  that  the  state  of  facts 

(a)  ^B.S;  AdoL  179-  (0  ^B.^  Adoi.  845. 

(6)  1  T.  R.  544. 
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was  such,  as  primdjacie  to  shew  a  probable  cause  for        1889. 
the  charge;  but  as  the  charge  was  accompanied  with  ■■ 

the  demand  of  a  sum  of  money,  the  learned  Judge  said       Bboad 
that,  if  from  that  circumstance  the  jury  inferred  the        Ham. 
Defendant  believed  the  Plaintiff  had  not  committed  a, 
felony,  that  belief  would  be  some  evidence  on  which  they 
would  consider,  whether  or  not  there  was  reasonable 
and  probable  cause  for  making  the  charge;  in  other 
words,  whether  a  reasonable  and  probable  cause  operated 
upon  the  mind  of  the  Defendant:  and  I  think  that  that 
was  a  proper  direction  to  the  jury.     In  order  to  justify 
a  Defendant,  there  must  be  a  reasonable  cause,  —  such 
as  would  operate  on  the  mind  of  a  discreet  man  :  there 
must  also  be  a  probable  cause, — such  as  would  operate 
on  the  mind  of  a  reasonable  man ;  at  all  events  such  as 
would  operate  on  the  mind  of  the  party  making  the 
charge ;  otherwise  there  is  no  probable  cause  for  him : 
I  cannot  say  that  the  Defendant  acted  on  probable  cause, 
if  the  state  of  the  facts  w*as  such  as  to  have  no  effect  on 
his  mind.     The  rule  oF  law  applicable  to  the  subject  is 
laid  down  in  Johnstone  v.  Sutton ;  and  I  am  unable  to 
distinguish  the  present  case  from  that  of  Taylor  v.  Wil* 
lanSf  where  Lord  Tenterden  said,  ^^  it  was  left  for  the 
jury   to    determine,  whether   Taylor's  non-appearance 
arose  from  a  consciousness  that  he  had  no  evidence  to 
give  which  would  support  the  indictment,  or  from  any 
other  cause.     Now,  the  exception  ultimately  taken  is 
not  that  the  evidence  was  not  sufficient  for  the  jury  to 
draw  any  conclusion ;  but  that  the  Judge  ought  to  have 
drawn  it  himself.     It  has  been  carried  further  in  the 
argument  to-day,  for  it  has  been  urged  that  the  non- 
appearance of  the  prosecutor  does  not  necessarily  induce 
the  conclusion  of  a  consciousness  at  that  time,  that  when 
the  prosecution  was  originally  instituted,  he  could  have 
given  no  evidence  to  support  it.     That  may  be  so.    But 
the  conduct  of  a  party  in  a  late  period  of  a  cause  is  a 
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1839.        should  find  for  the  plaintiflP:  but  it  was  held,  that  this 

direction  was  wrong,  for  as  the  constable's  statement 

jiaoAo       jjj  jjQ^  j^j^j,  ^j^g  facts,  the  probable  cause  remaioecf  the 

Ham.  same,  however  the  defendant's  mind  might  have  been  af- 
fected by  that  statement  Again,  in  Elachford  v.Dod(a\ 
where  the  defendants  had  indicted  the  plaintiff  for  send- 
ing a  threatening  letter,  and  he,  being  acquitted  of  the 
charge,  sued  them  for  a  malicious  prosecution,  and  the 
Judge,  who  tried  the  cause,  without  leaving  any  questioa 
for  the  jury,  decided  that  they  had  probable  cause,  it 
was  held  that  his  decision  was  correct,  and  that  the 
evidence  did  not  raise  a  question  of  fact  for  the  jury, 
whether  the  defendants,  bori&Jidey  believed  that  they  had 
a  reasonable  cause  for  indicting,  but  a  pure  question  of 
law  for  the  Judge,  whether  the  defendants  had  such 
reasonable  cause.  So  here,  if  there  had  been  any  dis- 
puted fact,  the  Judge  should  have  left  the  effect  of  it  to 
the  jury ;  Johnstone  v.  Sutton  (&);  but  as  the  facts  were 
not  controverted,  he  should  have  decided  whether  or 
not  there  was  probable  cause  without  reference  to  what 
the  Defendant  thought.  ITindal  C.J.  referred  to  Taylor 
V.  Willans.  (c)  ]  There,  the  defendant  absented  himself 
from  the  trial  of  an  indictment,  after  he  had  induced 
the  grand  jury  to  find  a  true  bill ;  and  the  question  was 
quo  animOi  he  had  preferred  the  bill. 

TiNDAL  C.  J.  This  is  an  action  on  the  case,  for 
falsely,  and  widiout  reasonable  or  probable  cause,  pre- 
ferring a  charge  of  felony  against  the  Plaintiff;  and  the 
question  is,  whether  the  learned  Judge  was  correct  in 
directing  the  jury  that  the  Defendant's  disbelief  of  the 
truth  of  the  charge  was  some  evidence  of  want  of  pro- 
bable cause.     It  may  be  assumed  that  the  state  of  facts 

(a)  2B.S;  Adol.  179-  («)  ^B.^  AdoL  845. 

(6)  1  T.  R.  544. 
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ford  V.  2)(w?,  and  Taylor  v.  Willans  are  at  variance  with        18S9. 
pur  present  decision:  but  in  Blackford  v.  Dod^  Lord       — — 
Tenterden  says,  "  the  first  question  is,  whether  I  ought,       Broab 
under  the  circumstances  of  this  case,  to  have  decided  that        Ham. 
the  Defendants  had  or  bad  not  reasonable  or  probable 
cause  for  preferring  the  indictment  against  the  Plaintiff, 
pr  to  have  left  that  wholly,  or  in  part,  to  the  jury :"  and 
the  Court  decided  that  under  the  circumstances  of  the 
case  there  was  not  a  question  for  the  jury,  because  there 
.  was  no  fact  in  dispute.     Here,  it  was  a  question  for  the 
jury  to  say,  whether  the  circumstances  were  not  such  as 
to  lead  the  prosecutor  to  a  conclusion  that  he  had  no 
reasonable  or  probable  cause  for  making  the  charge. 

CoLTMAN  J.  It  is  sometimes  difficult  to  say,  whether 
the  existence  of  probable  cause  is,  in  the  particular  in- 
stance, a  question  for  the  Judge  or  for  the  jury :  but  as 
the  prosecutor  would  be  justified  by  probable  cause, 
notwithstanding  the  most  express  malice,  there  ought 
always  to  be  an  inquiry  into  the  bonajides  of  the  prose- 
cution :  that,  will  be  determined  by  the  Judge  himself 
where  the  facts  and  inferences  aire  not  doubtful ;  as  in 
Blachford  v.  Dod ;  but  where  the  facts  or  inferences  are 
doubtful,  it  must  be  determined  by  the  jury.  Suppose 
the  case  of  a  prosecutor  who  has  laid  a  charge  before  a 
magistrate  upon  receiving  information  of  a  theft  com- 
mitted on  his  property ;  that  would  be  prim&  facie  reason- 
able and  probable  cause  for  the  charge:  but  suppose 
him  to  have  said  afterwards,  that  he  Knew  his  informant 
to  be  an  idle  and  worthless  fellow :  that  would  be  evi- 
dence to  shew  not  only  whether  he  believed  in  the  guilt 
of  the  accused,  but  also,  whether  he  had  reasonable  and 
probable  cause  for  proceeding. 

Erskine  J.  I  am  of  the  same  opinion.  It  would  be 
a  monstrous  proposition,  that  a  party  who  did  not 
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believe  the  guilt  of  the  accused,  should  be  said  to  ha?e 
reasonable  and  probable  cause  for  making  the  charge. 
Here,  the  Defendant  had  not  expressly  made  a  de- 
claration to  that  effect ;  but  there  were  facts  from  which 
it  might  be  inferred  that  such  was  his  opinion ;  and  the 
effect  of  those  facts  ought  to  be  left  to  the  jury.  In 
Blackford  v.  Dod^  the  whole  evidence  consisted  of  a 
letter  written  by  the  plaintiff,  the  effect  of  which  the 
Judge  properly  took  upon  himself  to  decide :  here,  there 
were  several  facts  in  connection  with  the  conduct  of  the 
defendant,  and  it  was  proper  to  leave  it  to  the  jury, 
whether  the  belief  of  a  reasonable  and  probable  cause 
was  acting  on  his  mind  when  he  made  the  charge  against 
the  plaintiff.     I  think,  therefore,  that  this  rule  must  be 

discharged. 

Rule  discharged. 


«/tifi«  15. 


Musket  v.  Rogers,  the  Elder. 


A 

given 

fendant  was 
to  be  void  if 
Plaintiff 
should  omit 
to  avail  him- 
self to  the 


L  guaranty      npHE  Plaintiff  declared  in  assumpsit  on  an  instrument 
^If^^lUr  of  the  20th  of  August  1835,  by  which  the  Defend- 

ant guaranteed  the  payment  of  all  such  sums  of  money 
as  then  were  due  from  W.  Rogers^  junior,  tq  tlie  Plain- 
tiff, not  exceeding  600/.,  provided  that,  before  the 
Plaintiff  should  call  on  the  Defendant  in  pursuance  of 

utmost  of  any  ^j^^^  guaranty,  the  Plaintiff  should  avail  himself  to  the 

security  he  ^  •'^ 

held  of  W*       utmost  of  any  actual  and  bond  Jlde  security,  lien,  or 

R.i  and  if  deposit  by  him  held  of  W.  Rogers^  junior,  not  including 
any  thing 

should  prevent  Defendant  from  retaining  the  proceeds  of  an  execution  levied  od 
the  property  of  W.  R,  Held^  that  the  guaranty  was  not  avoided  by  Plaintiff's 
omitting  to  put  in  suit  a  bill  of  exchange  drawn  by  W.  IL,  and  accepted  by  an 
insolvent  still  in  prison^  or  by  Defendant's  being  deprived  of  a  part  of  the  pro- 
ceeds of  his  execution  against  W.  R.,  such  part  being  the  value  of  the  goods  of 
another  person  wrongfully  taken  under  that  execution. 
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accommodation  bills;  and  provided  also,  that  in  case 
any  thing  whatever  should  prevent  the  Defendant  from 
receiving  and  retaining  the  proceeds  of  the  execution  he 
had  levied  on  the  property  of  the  said  W.  Rogers, 
junior,  then  the  guaranty  should  be  void. 

The  Defendant  pleaded,  fourthly,  that  the  Plaintiff 
did  not  avail  himself  to  the  utmost  of  every  actual  and 
bondjlde  security,  lien,  or  deposit  he  then  held  of  Wil' 
Ham  Rogers  the  younger;  and,  fifthly,  that  the  De- 
fendant was  prevented  from  receiving  and  retaining  the 
proceeds  of  the  execution  he  had  levied  on  the  property 
of  William  Rogers  the  younger. 

It  appeared  at  the  trial  that,  in  August  1885,  William 
Rogers  the  younger  was  indebted  to  the  PlamtifF  up- 
wards of  600/.,  and  that  the  Defendant,  Roger^s  father, 
who  was  also  a  creditor,  had  issued  an  execution  against 
his  son,  and  levied  1818/.  The  Plaintiff  thereupon  ap- 
prized the  Defendant  that  his  son  had  committed  an  act 
of  bankruptcy  before  the  execution,  and  that  he,  the 
Plaintiff,  was  in  a  condition  to  set  the  execution  aside,  but 
would  abstain  from  doing  so  if  the  Defendant  would 
give  the  guaranty  above  set  forth  ;  which  the  Defendant 
consented  to,  and  gave  the  guaranty  accordingly. 

It  turned  out  afterwards,  that  out  of  the  1818/.  levied 
by  the  Defendant  under  the  execution,  118/.  were  the 
proceeds  of  certain  sheep  which  belonged  to  one  Blake, 
and  had  been  improperly  taken  under  the  execution 
against  the  Defendant's  son.  Blake  sued  the  Defendant, 
and  recovered  for  his  sheep  and  costs  271/. 

Then,  the  Plaintiff  had  in  his  hands,  at  the  time  o 
the  guaranty,  a  bill  of  exchange  for  30/.  drawn  by  Wil^ 
Ham  Rogers  the  younger  on,  and  accepted  by  one  Crick- 
ter,  payable  on  the  16th  of  October  1835. .  But  Crichtcr 
having  gone  to  prison  insolvent  before  the  bill  became 
due,  and  remaining  in  prison  at  the  commencement  of 
this  action,  the  Plaintiff  had  never  put  the  bill  in  suit. 

VOL.  V.  3  b 
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A  verdict  having  been  found  for  the  Plaintiff  for  6001., 
with  leave  for  the  Defendant  to  move  to  enter  a  nonsuit 
instead,  or  to  reduce  the  damages, 

Thesiger  obtained  a  rule  nisi  accordingly  to  enter  a 
nonsuit,  or  to  reduce  the  damages  by  the  two  sums  of 
271/.  and  30/.,  on  the  ground  that,  within  the  proviso 
of  the  guaranty,  the  Defendant  had,  in  consequence  of 
Blake's  action,  been  prevented  from  receiving  the  full 
proceeds  of  his  execution,  and  the  Plainti£^  in  omittiog 
to  sue  Cricktei\  had  not  availed  himself  to  the  utmost 
of  the  securities  he  held  in  his  hands. 


Plait  and  Channellj  who  shewed  cause,  contended 
that  the  improper  seizure  of  Blake^s  sheep  could  not  be 
considered  any  part  of  the  execution  against  WHliam 
Sogers  the  younger,  which  therefore  remained  un- 
affected, notwithstanding  the  result  of  Blake^s  action: 
the  proceeds  of  William  Rogers's  goods  were  still  in  the 
hands  of  the  Defendant ;  and  the  omission  to  pat  in 
suit  the  acceptance  of  an  insolvent  still  in  prison,  was 
no  failure  on  the  part  of  the  Plaintiff  to  make  the  most 
he  could  of  all  the  available  securities  of  fViUiam  Sogers, 
It  was  manifest  that,  by  such  a  suit,  be  could  have 
gained  nothing. 

Peacocky  in  support  of  the  rule.  The  language  of  the 
guaranty  is  express,  that  it  should  be  void,  if  anything 
whatever  should  prevent  the  Defendant  from  receiving 
and  retainifig  the  proceeds  of  the  execution  he  had 
levied.  The  intention,  therefore,  was  to  guard  him 
against  any  unforeseen  event  which  should  deprive  him 
of  any  part  of  the  1818/.  he  had  then  levied;  the  un- 
foreseen action  and  recovery  of  Blake  must  be  es- 
teemed such  an  event :  and  the  Plaintiff  could  not  be 
be  said  to  have  availed  himself  to  the  utmost  of  the 
securities  in  his  hands  unless  he  put  in  suit  CrichUf's 


2  VICTORIA. 


731 


bill.  Had  a  detainer  been  lodged  against  Crichter^  his 
friends  might  have  been  induced  to  come  forward  and 
pay  the  bill. 

TiNDAL  C.  J.  I  think  that  the  rule  which  has  been 
obtained,  either  for  a  nonsuit  or  a  reduction  of  damages, 
ought  to  be  discharged. 

Looking  at  the  situation  of  the  parties  at  the  time  of 
the  guaranty,  their  intentions  are  sufficiendy  clear.  The 
Defendant  had  levied  execution  against  his  son  to  the 
extent  of  1818/. ;  and  the  Plaintiff  was  also  a  creditor  to 
a  considerable  amount,  and  held  securities  for  his  debt. 
It  appears  that  the  Plaintiff  alleged  that  the  Defendant's 
son  had  committed  an  act  of  bankruptcy,  and  it  was 
therefore  at  least  probable  a  commission  would  be  sued 
out  against  him..  It  was  a  matter  of  anxiety,  therefore, 
with  the  Defendant,  lest  the  bankruptcy  should  over- 
ride his  execution ;  and,  on  the  other  hand,  the  Plaintiff 
who  held  securities  would  not  permit  the  Defendant  to 
sweep  away  the  whole  of  the  property.  Then  comes 
the  guaranty  by  which  the  Defendant  guaranteed  the 
payment  of  all  such  sums  of  money  as  then  were  due 
from  W*  Rogers  junior  to  the  Plaintiff,  not  exceeding 
600/i,  provided  that,  before  the  Plaintiff  should  call  on 
the  Defendant  in  pursuance  of  that  guaranty,  the 
Plaintiff  should  avail  himself  to  the  utmost  of  any  actual 
and  bondjide  security,  lien,  or  deposit  by  him  held  of 
W»  Rogers  junior,  not  including  accommodation  bills ; 
and  provided  also,  that  in  case  any  thing  whatever 
should  prevent  the  Defendant  from  receiving  and  retain- 
ing the  proceeds  of  the  execution  he  had  levied  on  the 
property  of  the  said  W.  Rogers  ]\xmoT^  then  the  guaranty 
should  be  void. 

One  point  made  is  that  the  Plaintiff  has  not  availed 
himself  to  the  utmost  of  Crickter^s  acceptance.  That 
was  a  question  for  the  jury  on  which  they  have  found 
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against  the  Defendant ;  but  I  am  far  from  saying  that, 
under  a  stipulation  that  he  should  exert  himself  to  the 
utmost,  he  was  bound  to  commence  a  suit  to  no  pur- 
pose. 

The  other  point  is,  that  the  Defendant  has  been  pre- 
vented from  retaining  the  proceeds  of  the  execution  he 
had  levied ;  but  the  expression  in  the  guaranty  is  —  ^^tbe 
proceeds  of  the  execution  levied  on  the  property  of  WiU 
Ham  Rogers  ;'* — and  that  must  mean  all  that  could  justly 
be  taken  as  the  son's  property ;  not  the  property  of  an- 
other taken  under  an  execution  against  the  son. 


BosANQUET  J.  The  first  question  isf  whether  the 
Plaintiff  has  availed  himself  to  the  utmost  of  all  the 
securities  he  held  in  his  hands ;  the  jury  find  he  has 
done  so,  notwithstanding  he  forbore  to  put  in  suit 
Crichtet's  bill,  and  we  see  no  reason  to  find  fault  with 
that  verdict.  It  is  then  contended  that  the  guaranty 
is  void,  or  void  pro  tanto^  because  some  of  the  property 
taken  in  execution  did  not  belong  to  William  Rogers, 
But  I  agree  in  the  construction  which  has  been  put  on 
the  guaranty,  which  was  to  be  void  only  if  the  Defendant 
was  prevented  from  retaining  the  proceeds  of  the  exe- 
cution on  the  property  of  William  Rogers ;  and  he  has 
retained  all  that  was  the  property  of  Rogers;  for  the 
sheep  in  question  were  the  property  of  Blake. 

CoLTMAN  J.  As  to  the  bill  of  exchange^  when  the 
acceptor  had  been  lying  in  prison  so  long,  it  could  not 
be  necessary  to  put  it  in  suit ;  and  with  respect  to  the 
execution  the  meaning  of  the  parties  is  plain  ;  the  De- 
fendant was  afraid  of  the  execution  being  upset  alto- 
gether, not  merely  partially  defeated ;  and  we  may  look 
at  the  situation  of  the  parties  when  the  instrument  was 
made,  in  confirmation  of  the  intention  expressed  upon 
the  face  of  it. 
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Erskine  J.     I  am  of  the  same  opinion  upon  both        1839. 

points;   it  was  never  meant  the  PlaintiflP  should  un-        

dertake   that   all  the   property  seized   should   be   the       Musket 
property  of  the  son,  but  merely  that   the  Defendant       Rooebs. 
should  not  be  liable  if  he  lost  the  benefit  of  his  execu- 
tion against  the  property  of  the  son. 

Rule  discharged. 


GlADWELL   v.  SteGGALL.  June  19. 

^I^HE  Plaintiff,  an  infant  of  ten  years  old,  by  her  A  declaration 
prochein  ami,  sued  the  Defendant  in  case;  and  the  ^  ?^j'?*^ 
declaration  stated,  that  whereas,  before  the  committing  an  infant^  had 
of  the  ]^rievances,  the  Plaintiff,  at  the  special  instance  employed  De- 
and  request  of  the  Defendant,  had  employed  the  De-  gurgeon*  to 
fendant  to  bestow  the  care,  diligence,  and  attendance  of  cure  her^  and 

him,  the  Defendant,  in  the  profession  and  business  of  a  7^^°  claimed 

damages  for  a 
surgeon  and  apothecary,  in  and  about  the  endeavouring  misfeasance: 

to  cure  her,  the  said  Plaintiff,  of  a  Certain  complaint  and  Pl^f>  ^hat 

disorder  under  which  she  then  laboured,  and  the  De-  ^^^  eronlov 

fendant  then  accepted  and  entered  upon  such  employ-  Defendant: 

ment  as  such  surgeon,  it  then  became  and  was  the  duty         /  that  it 

*•    1       T-i  r     J  ^**  imma- 

of  the  Defendant   as   such    surgeon,   to   use  due  and  terial  by 

proper  care  and  diligence  in  and  about  the  endeavouring  whom  De- 
to  cure  the  Plaintiff  of  the  said  complaint  and  disorder  emnloved  • 
under  which  the  Plaintiff  then   laboured  as  aforesaid,  or  that^  if  ma- 
Breach,  that  the  Defendant  conducted  himself  so  un-  ^"f '  Plain- 

...  tiff  8  rob- 

skilfully,  that  the  Plaintiff  was  greatly  injured  in  health  mitting  to 

and  constitution,  and  underwent  great  suffering,  &c.  Defendant's 

Pleas,  first,  not  guilty :  second,  that  the  Plaintiff  did  guffi^ient 
not  employ  the  Defendant,  nor  did  the  Defendant  accept  proof  of  the 

of  or  enter  upon  such  employment  in  manner  and  form,  *^®K*^^^  of 

^  1        .  .1  employment 

Sic;  upon  both  which  pleas  issue  was  joined.  by  her. 
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At  the  trial  before  Vaughan  J.,  it  appeared  that  the 
Plaintiff^  while  working  in  the  fields  with  her  fiither, 
complained  of  a  pain  in  the  knee,  and  went  home ;  hef 
mother  sent  for  the  Defendant,  who,  though  a  clergy- 
man, practised  also  as  a  medical  man ;  he  attended 
the  Plaintiff;  and  his  attendance  was  followed  with  dis- 
astrous consequences  to  her.  He  had  previously  at- 
tended other  members  of  the  family,  and  his  bill  in  thb 
instance  was  made  out  to  the  Plaintiff's  father :  upon 
which  it  was  objected  on  the  Defendant's  behalf,  that 
the  allegation  that  the  Plaintiff  had  employed  him  was 
not  made  out,  and  that  he  was  entitled  to  a  verdict  oo 
the  second  plea.  Vaughan  J.  reserved  leave  for  the 
Defendant  to  move  the  Court  on  the  point,  with  leave 
for  the  Plaintiff  to  move  to  amend,  if  the  objectioo 
should  be  thought  tenable. 

A  verdict  having  been  found  for  the  Plaintiff,  with 
10/.  damages. 


Kelly  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
Defendant  on  the  second  plea,  on  the  objection  taken 
at  the  trial. 

B.  Andrews  and  Gunning  shewed  cause.  This  is  not 
an  action  ex  contractu^  and  there  is  no  statement  in  the 
declaration  that  the  Defendant  was  retained,  or  that  he 
was  to  be  paid  by  the  Plaintiff:  the  allegation  of  em- 
ployment, therefore,  is  sufficiently  proved  by  the  6ct, 
that  the  Plaintiff  submitted  herself  to  the  treatment  of 
the  Defendant:  The  substance  of  the  issue  was,  that 
the  Defendant  being  employed  to  attend,  injured  the 
Plaintiff;  it  was  immaterial  by  whom  he  was  employed 
to  attend.  In  Pippin  v.  Sheppard(a\  it  was  held  not  a 
ground  of  demurrer  to  a  declaration  in  an  action  on 


(a)  11  Prietf,  400. 
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the  case  by  a  man  and  his  wife  against  a  surgeon,  for 
an  injury  to  the  wife  by  reason  of  the  defendant's  im- 
proper and  unskilful  treatment,  that  it  was  not  stated, — 
in  the  averment  that  the  Defendant  was  retained  and 
employed  as  surgeon  for  reward  to  be  to  him  paid, — by 
whom  he  was  so  retained,  or  by  whom  he  was  to  be  paid  : 
it  was  held  sufficient  to  aver  that  the  defendant  was  re- 
tained as  a  surgeon,  and  entered  upon  the  cure. 

Kelly  and  Byles  in  support  of  the  rule.  A  contract 
is  stated  on  the  record,  which  is  made  the  foundation 
of  the  Defendant's  duty;  that  contract  was  with  the 
Plaintiff's  father,  and  is  a  material  part  of  the  case. 
In  Pippin  v.  Sheppard  there  was  an  averment,  not 
found  here,  that  the  defendant  was  a  surgeon ;  and 
there  was  no  averment  of  any  contract ;  the  declaration 
contained  a  bare  statement  of  an  employment  to  cure, 
and  of  a  misfeazance  by  the  Defendant:  here,  the  duty 
is  alleged  to  arise  out  of  a  contract.  [Tindal  C.J.  It 
is  not  necessary  to  allege  the  duty ;  the  law  infers  it] 
In  Rex  V.  Everett  (a),  which  was  an  information  for 
soliciting  a  custom-house  officer  to  neglect  his  duty, 
Lord  Tenterden  says,  "  the  fact  from  which  the  duty 
arose  ought  to  have  been  stated  in  the  count"  The 
fact  which  raises  the  duty  is  a  material  fact;  and  in  this 
case  a  direct  issue  has  been  taken  on  it. 

As  to  the  proposed  amendment,  it  can  only  be  al- 
lowed upon  an  averment  not  material  to  the  action,  and 
where  the  opposite  party  has  not  been  misled.  There 
is  no  instance  of  an  amendment  to  deprive  a  party  of 
the  benefit  of  a  verdict  to  which  he  may  be  entided 
under  a  distinct  issue  raised  by  the  pleadings. 

Tindal  C.  J.  This  question  comes  before  us  on  the 
second  issue,  which  is  a  traverse  of  an  allegation  in  the 

(a)  8B.  4-C.114. 
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declaration.  •  The  declaration  is  not  framed  as  in  an 
action  on  a  contract,  but  alleges  a  breach  of  duty  arising 
out  of  the  employment  of  the  Defendant  by  the  Plaintiff. 
I  can  conceive,  that  if  this  had  been  an  action  ex  con- 
traciu^ — that  is,  if  the  declaration  had  stated  that,  in 
consideration  of  being  paid  by  the  Plaintiff,  the  De- 
fendant undertook  to  cure  her, — there  might  have  been 
some  difficulty  in  finding  a  verdict  for  the  Plaintiff  on 
the  evidence  adduced  at  the  trial.  But  this  is  an  action 
ex  delicto  ;  it  is  clear,  that  none  but  the  Plaintiff  could 
sue  for  damages  for  the  personal  injury  done  to  her; 
and  the  form  of  the  traverse  does  not  vary  the  extent  of 
the  Defendant's  duty :  his  duty  would  be  the  same, 
whether  he  were  called  in  by  the  father  or  by  the  child. 
I  think  the  allegation  in  the  declaration  here  is  single ; 
and  that,  upon  this  traverse,  there  vxis  evidence  that  the 
Defendant  being  sent  for  by  the  mother  of  the  child,  the 
child  allowed  him  to  operate :  that  is  evidence  that  she 
employed  him,  and  that  he  accepted  the  employment. 


Vaughan  J.  The  issue  involves  the  employment; 
by  whom  employed ;  and  the  breach :  by  whom  the 
Defendant  was  employed,  I  think  is  immaterial :  it  seems 
to  me,  however,  that  upon  this  issue  the  employment 
was  substantially  by  the  Plaintiff. 


BosANQUET  J.  The  argument  of  the  Defendant 
proceeds  on  the  supposition,  that  this  case  must  be 
governed  by  the  same  rules  as  if  the  action  were  brought 
on  a  contract:  this  action,  hovsever,  is  neither  brought 
on  a  contract  nor  founded  on  one :  it  is  brought  by  a 
person  who  has  sustained  bodily  injury,  and  by  the  only 
person  who  could  sue  for  it.  The  allegation,  that  she 
employed  the  Defendant  is  traversed  in  the  plea ;  but  it 
is  not  necessary  to  consider  whether  the  allegation  is 
material  or  could  ba  the  subject  of  amendment,  because 
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there  was  sufficient  evidence  of  an  employment  by  the 
PlaintifiP,  when  it  was  proved  that  the  Defendant  was 
called  in,  and  that  the  Plaintiff  assented  to  his  attendance. 
This,  too,  is  an  action  on  the  case,  and  if  more  than 
one  employed  the  Defendant,  and  the  person  injured 
sues,  that  is  sufficient  to  sustain  the  action :  it  would  be 
impossible,  here,  to  say  that  the  Plaintiff,  as  well  as  her 
father,  did  not  employ  the  Defendant. 


1839. 
Gladwelii 

V. 

Stegoall. 


Erskine  J.  I  am  of  opinion  the  verdict  has  been 
properly  found  for  the  Plaintiff  on  the  second  issue. 
It  was  not  necessary  to  state  in  the  declaration  by  whom 
the  Defendant  was  employed;  and  when  the  second 
plea  traverses  the  allegation  that  the  Defendant  was 
employed  by  the  Plaintiff,  the  substance  of  the  issue  is, 
that  the  Defendant  was  employed  to  cure  the  Plaintiff; 
not,  that  he  was  employed  In/  the  Plaintiff.  If  it  were 
otherwise,  I  think  the  Court  might  amend  by  striking 
out  of  the  deplaration  and  plea  by  whom  the  Plaintiff 
was  employed  :  that  would  alter  nothing  material  to  the 
merits  of  the  action. . 

I  am  of  opinion,  however,  that  no  amendment  is 
necessary,  and  that  this  rule  must  be 

Discharged. 
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In  coTcnuit 
on  an  inden- 

whicfa  pur- 
ported to  be 
gnnled  bj 
J.  S.,  in  ez- 
ercueof  a 
power  giTen 
bj  the  will  of 
P.  S.,  Held 
thtt  Defend- 
ant, bj  hold- 
ing nnder  the 
leue  nnd  ex- 
ecuting a 
coonteTpart, 
admitted  the 
due  esecutiou 
of  the  wiU  of 
P.S. 


I^OVENANT  by  mortgagee  a 
gagor. 

The  lease  on  whicli  the  Plain! 
be  granted  by  Jamet  Sers  in  ezei 
by  the  wiil  of  Peter  Sers. 

James  Sers  and  Brawn,  Peter 
wards  conveyed  the  premises  to  tl 

Under  a  plea  raising  an  issue  c 
Sers,  at  the  trial  of  the  cause,  one 
witnesses  to  the  will  was  called, 
recollection  of  seeing  the  testat 
believed  the  attestation  to  be  hi 
ture,  and  remembered  having  I 
house  once  in  the  spring.  The  v 
jfpril  nth,  1811. 

The  handwriting  of  the  second 
proved  j  and  the  third  was  stated 
ness,  who  said  be  was  told  so  by  i 
ante  litem  motam. 

Objection  was  taken  to  thb  pre 
the  objection  was  over-ruled,  and 
found  for  the  Plaintiff, 


Salgut/  obtained  a  rule  nisi  foi 
ground,  among  other  objections, 
recognised  his  own  signature  bein 
the  fact  of  the  presence  of  the 
evidence  to  go  to  the  jury  of  the 
will  of  Peter  Sers. 

(a)  See  4  Nem  CM 
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Hilli  Humfrey^  and  Gale^  who  shewed  cause,  con- 
tended that  whether  the  proof  of  execution  were  suf- 
ficient or  not,  the  Defendant,  by  executing  the  counter- 
part of  a  lease,  in  which  the  will  of  Peter  Sers  was 
recited,  and  therefore  holding  under  the  will,  had 
thereby  admitted  that  it  was  duly  executed:  and  the 
evidence  of  the  first  witness,  together  with  the  contents 
of  the  document,  were  sufficient  to  establish  that  the 
will  produced  at  the  trial  was  the  identical  will  so  ad- 
mitted by  the  Defendant. 


1889. 

B&INOMB 

V, 

GooDBOir* 


Balguy,  N.  R.  Clarke^  and  W.  H.  Watson^  in  support 
of  the  rule,  argued,  that  an  admission  by  the  Defendant, 
unless  made  for  the  purpose  of  the  cause,  would  not 
supersede  the  necessity  of  proving  the  will  in  the  regular 
way.  An  admission  of  a  debt  due  on  a  bond  will  not 
dispense  with  the  necessity  of  calling  the  attesting  wit- 
ness; Abbott  y,  Plnmbe,  {a)  But  a  mere  introductory 
statement  that  the  lease  was  made  in  exercise  of  a  power 
given  by  will  of  James  Sers  did  not  amount  to  a  recital 
of  the  will,  and  was  therefore  no  admission  by  the  De- 
fendant that  the  will  contained  a  valid  power :  if  the 
Defendant  had  pleaded  that  there  was  no  good  demise 
under  the  power,  the  Plaintiff  could  not  have  replied  an 
estoppel ;  and  if  there  was  no  estoppel  there  was  no  ad- 
mission. Such  an  admission,  if  acted  on,  would  be  an 
admission  of  any  will  that  could  be  produced. 

TiNDAL  C.  J.  The  only  question  is,  whether  there 
was  any  evidence  to  go  to  the  jury  on  the  issue  of  nati 
devisavitf  for  the  only  ground  of  the  motion  for  a  new 
trial  is,  that  there  was  no  such  evidence.  It  may  be 
admitted  broadly  that  the  proper  way  of  proving  a  will 
is,  by  calling  the  attesting  witnesses  to  prove  the  cir- 


(a)  Dougl.216. 


7S8  '  TRINITY  VACATION, 

18S9. 


June  20.  BrINGLOE   V.  GoODSON. 


In  coTenant  #^  OVEN  ANT  by  mortgagee  against  lessee  of  mort- 
on  an  inden-  gagor. 

which  pur-  ^^^  '^^^  ^"  which  the  Plaintiff  sued,  purported  to 

ported  to  he     be  granted  by  James  Sers  in  exercise  of  a  power  given 

^nted  hy  ^y  the  will  of  Peter  Sers. 
J.  S.J  m  ex-  y  r»  J 

ercise  of  a  James  Sers  and  Brarnn^  Peter  Sers^s  executor,  after- 
power  giTen  wards  conveyed  the  premises  to  the  Plaintiff,  (a) 
P.  S.  Held  Under  a  plea  raising  an  issue  on  the  devise  by  Peter 
that  Defend-  Sers^  at  the  trial  of  the  cause,  one  of  the  three  attesting 

ant,  Dj  bold-    witnesses  to  the  will  was  called,  who  said  he  had  no 

mg  under  the 

lease  and  ex-    recollection  of  seeing  the  testator  sign  the  will,   bat 

ecuting  a  believed  the  attestation  to  be  his  (the  witness's)  signa- 
admitted  the  ^"^®*  ^"^  remembered  having  been  at  the  testator's 
due  execution  house  once  in  the  spring.  The  will  produced  bore  date 
^thewiUof  ^^// nth,  1811. 

Jr.  a* 

The  handwriting  of  the  second  and  third  witness  was 
proved ;  and  the  third  was  stated  to  be  dead  by  a  wit- 
ness, who  said  he  was  told  so  by  members  of  the  family, 
ante  litem  motam. 

Objection  was  taken  to  this  proof  as  insu£Scient ;  but 
the  objection  was  over-ruled,  and  a  verdict  having  been 
found  for  the  Plaintiff, 

Balguy  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground,  among  other  objections,  that  the  witness  who 
recognised  his  own  signature  being  unable  to  speak  to 
the  fact  of  the  presence  of  the  testator,  there  was  no 
evidence  to  go  to  the  jury  of  the  due  execution  of  the 
will  of  Peter  Sers. 

(a)  See  4  New  Coies,  726. 
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Erskine  J.  There  was  a  direct  issue  on  the  plea 
of  nan  devisavit ;  it  was  for  the  jury  to  say  whether 
there  was  su£Bcient  to  satisfy  them  of  the  execution 
of  the  will ;  and  if  the  identity  of  the  will  produced 
were  disputed,  the  judge  should  have  been  required  to 
put  the  question  on  that  point  to  the  jury.  There  is  an 
admission  under  the  Defendant's  hand  and  seal,  that 
there  was  such  a  will,  and  there  is  some  evidence,  though 
not  conclusive,  to  shew  that  the  will  so  admitted  was  the 
will  produced.  The  objection  as  to  identity  was  not 
made  at  the  trial ;  and  therefore  this  rule  must  be  dis- 
charged. 

Rule  discharged. 
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1839. 
Brinoloe 

V. 
GOODSON. 


Doe  dem.  Williams  and  Others  v.  Lloyd.        jum  22. 


TN  June  ISSQ^  J.  Llqyd^  by  deed  indented,  executed  Z.^  eighty- 

in  the  presence  of  two  witnesses,  and  enrolled  in  ">^y«*"oWi 
...  .  conveyed 

Chancery  within  six  months  after  the  execution,  con-  house  and 

veyed  to  the  lessors  of  the  Plaintiff  and  their  heirs,  in  Ifnd  to  Plain- 
consideration  of  4*90/.,  a  house  and  land,  upon  certain  ^^^g  ^^^ 
trusts  expressed  in  the  deed,  the  object  of  which  was  to  490/.^  which 

promote  the  religious  observances  of  a  congregation  of  ^"  P"^ 

down  I  JLsm 

dissenters.  lived  in  the 

Upon  this  deed,  the  lessors  of  the  Plaintiff  having  houae  till 
brought  an    ejectment   against  the  heir   at  law  of  the  ^hgn  he  digj ♦ 

the  property 
was  conveyed  by  deed  indented^  executed  in  the  presence  of  two  witnesses,  and 
enrolled  within  six  months  after  the  execution^  upon  trusts  to  promote  the  religious 
observances  of  a  congregation  of  dissenters^  and^  shortly  after  the  execution  of  it^ 
L,  transferred  500/.  to  Plaintiffis,  who  built  a  chapel  on  the  land :  Held,  that 
it  was  open  to  Z.'s  heir  to  impeach  the  validity  of  this  deed^  and  that  it  was 
a  question  for  the  jury,  whether  the  transaction  was  a  fraudulent  contrivance  to 
elude  the  statutes  of  mortmain. 


742 


^TRINITY  VACATION, 


1839. 
Dob  dem. 

WlLUAXS 
V. 

Llotd. 


grantor,  it  appeared  at  the  trial  that  the  grantor  was 
eighty-four  years  old  when  he  executed  the  deed ;  that 
he  continued  to  reside  on  the  proper^  till  the  time  of 
his  death,  in  March  1838;  that  though  the  purchase- 
money  was  counted  out  and  paid  to  him  at  the  time  of 
the  execution  of  the  deed,  which  was  late  at  night, 
he  shortly  afterwards  transferred  500/.  to  two  of  the 
trustees,  who  built  a  chapel  on  the  land  he  had  con- 
veyed. 

The  attorney  who  prepared  the  deed  was  not  called, 
and  only  one  of  the  attesting  witnesses. 

Under  these  circumstances  it  was  contended,  on  the 
part  of  the  Defendant,  that  the  whole  was  a  fraudulent 
contrivance  to  elude  the  statutes  of  mortmain. 

For  the  lessors  of  the  Piaintifi*  it  was  answered,  first, 
that  there  was  no  evidence  of  fraud ;  secondly,  that  even 
if  there  were,  the  deed  was  strictly  according  to  the 
provisions  of  9  G.  2.  r.  36.^  and  that  the  grantor  having 
survived  the  execution  of  the  deed  more  than  twelve 
calendar  months,  the  conveyance  was  good  by  way  of 
gift  under  the  first  section,  though  not  a  transfer  for 
valuable  consideration  within  the  second  section. 

The  learned  Judge  who  presided  was  of  this  opinion; 
and  further,  that  even  if  the  grantor  had  meditated  a 
fraud,  he  was  estopped  to  impeach  the  validity  of  his 
own  deed ;  Doe  dem.  Roberts  v.  Roberts  (a) ;  if  so,  his 
heir  who  stood  in  his- place  was  equally  estopped;  and, 
therefore,  without  allowing  the  jury  to  consider  whether 
or  not  the  transaction  was  fraudulent,  the  learned  Judge 
directed  them  to  find  a  verdict  for  the  Plaintiff;  which 


E.  V.  Williams  obtained  a  rule  nisi  to  set  aside,  on 
the  ground  that  the  question  of  fraud  ought  not  to  have 
been  withdrawn  from  the  jury. 


(a)  2B.S!  ^l^'  367. 
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Chilton^  EvanSf  and  Matthewst  who  shewed  cause, 
relied  on  the  statute  9  6.2.  c.36.  sections  1,  2.,  which 
enact  that  no  lands,  money,  stock  in  the  public  funds,  &c. 
shall  be  granted  or  settled  for  the  benefit  of  any  charit*- 
able  uses,  unless  by  deed  indented  and  executed  in  the 
presence  of  two  witnesses  twelve  months  before  the 
death  of  the  donor^  and  enrolled  within  six  months  after 
execution ;  and  unless  the  same  be  made  to  take  effect 
in  possession,  without  any  power  of  revocation  or  re- 
servation whatsoever ;  but  provide,  that  the  enactment 
shall  not  extend  to  any  purchase  of  an  estate  in  land,  or 
transfer  of  any  stock,  to  be  made  really  and  bond  Jide 
for  a  full  and  valuable  consideration  actually  paid  at  or 
before  the  making  such  conveyance  or  transfer,  without 
fraud  or  collusion.  As  the  deed  was  executed  and 
enrolled  twelve,  months  before  the  grantor's  decease,  the 
learned  Judge  did  right  in  withdrawing  the  question  of 
fraud  from  the  jury;  of  which  indeed  there  was  no 
evidence ;  for  the  payment  of  500/.  by  the  grantor  did 
not  appear  to  be  connected  with  the  purchase;  and  the 
grantor's  continuing  to  reside  on  the  premises  was  not 
such  a  reservation  in  his  favour  as  would  avoid  the 
deed;  Hoe  dem.  Thompson  v.  Pitcher  {a);  so  that  the 
conveyance  was  also  valid  under  the  provision  in  the 
second  section  of  the  act. 


1839. 
Doe  dem. 

WiLLLAMB 

Llotd. 


jS.  V.  Williams^  in  support  of  the  rule,  insisted  that 
the  conveyance  was  collusive,  and  that,  therefore,  the 
question  of  fraud  ought  to  haVe  been  left  to  the  jury. 
Doe  V.  Roberts  had  no  application  to  the  case,  for  the 
Defendant  did  not  claim  under  the  deed,  but  in  op- 
position to  it. 

BosANQUET  J.  (b)  The  learned  Judge  at  the  trial 
withdrew  from  the  jury  the  question  whether  or  not  this 


(a)  SM.S^  Selw.  407. 


(6)  Tindal  C.  J.  was  absent 
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1839.        conveyance  was  collusive,  on  the  authority  of  DoeN, 
RobertSy  and  on  the  ground  that  the  Defendant,  claim- 
Williams     ^"S  ""der  the  grantor,  could  not  dispute  hb  act :  bat 
V.  the  preamble  of  9  G.  2.  c.  36.  says,  that  public  mischief 

^'"^^^*  has  of  late  greatly  increased  by  many  large  and  im- 
provident alienations  or  dispositions  made  by  languish- 
ing or  dying  persons,  or  by  other  persons,  to  uses  called 
charitable  uses,  to  the  disherison  of  their  lawful  heirs ; 
and  one  object  of  the  statute  was,  to  protect  the  heir 
against  the  act  of  his  ancestor.  The  Defendant  here 
contends,  that  this  conveyance,  though  executed  more 
than  twelve  months  before  the  death  of  the  grantor,  was 
executed  collusively  to  elude  the  statutes  of  mortmain; 
and  if  there  was  any  evidence  to  establish  that  proposition, 
the  learned  Judge  was  wrong  in  withdrawing  it  from  the 
jury.  The  deed  is  not  of  a  common  description,  and 
appears  to  have  been  framed  with  a  view  to  the  statute 
9  G.  2.  c.  36. ;  and  the  circumstances  attending  the 
transaction  were  such  as  to  occasion  observation :  I  gire 
no  opinion  as  to  the  weight  of  the  evidence,  but  I  think 
there  was  some^  which  ought  to  have  been  submitted  to 
the  jury ;  and,  therefore,  the  rule  for  a  new  trial  must 
be  made  absolute. 

CoLTMAN  J.  I  think  there  was  some  evidence  on 
which  the  Defendant  had  a  right  to  take  the  opinion  of 
the  jury.  If  the  object  of  the  grantor  was  to  give  the 
transaction  the  appearance  of  a  valid  sale,  notwithstand- 
ing he  should  die  within  twelve  months,  and  he  had 
agreed  for  a  return  of  the  purchase-money,  I  think  that 
was  a  circumstance  to  be  inquired  into  by  the  jury,  as 
amounting  to  a  fraudulent  attempt  to  defeat  the  statutes 
of  mortmain. 

Erskine  J.    I  agree,  that  if  the  transaction  was  col- 
lusive and  colourable  to  elude  the  statute  of  charitable 
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uses,  the  deed  was  void,  though  the  grantor  outlived  the         1839. 

twelve  months  required  by  the  statute,  and  that  it  was        

competent  to  the  heir  to  raise  the  question.  ^*  ^®"™' 

Rule  absolute.  fj, 

Llotd. 


IN  THE  HOUSE  OF  LORDS. 
BiGNOLD  and  Another,        -      -     Appellants ;        June  25. 


AND 


Springfield  and  Others,  -     Respondents. 

A  T  the  time  of  passing  the  act  of  parliament  5  &   The  adminis- 
6  W.  4.,  intided   "  An  act  to  provide  for  the  regii-  ^.ijaritv  estate 
lation  of  municipal  corporations  in  England  and  Wales"  and  funds 

the  corporate  body  of  the   City  of  Norwich^  or  some   comprised  in 
,  n  t  .11  .       ,    .  *nd  described 

members  of  the  said  body. corporate  m  then*  corporate  by  the 

capacity,  stood  solely  or  together,  with  certain  persons  or  sevoity-first 
person  elected  solely  by  such  body  corporate,  or  solely   5  ^  g  jf^  4 
by  some  particular  number,  class,  or  description  of  mem-  c.  76.  did  not 
bers  of  such   body  corporate,  seised  or  possessed  for  continuc,after 
some  estate  or  interest  in  various  hereditaments,  sums  of  August  1836, 

monev,  chattels,  securities  for  money,  and  other  personal  *"  ^*^^  persons 

**  .      described  in 

estate,  producing  an  annual  income  of  about  8000/.,  in  that  section, 

trust  or  for  the  benefit  of  various  charitable   uses  or 

trusts. 

The  seventy-first  section  of  the  said  act  of  parliament 
is  as  follows :  "  And  whereas  divers  bodies  corporate  now 
stand  seised  or  possessed  of  sundry  hereditaments  and  per- 
sonal estate,  in  trust,  in  whole  or  in  part,  for  certain  cha- 
ritable trusts,  and  it  is  expedient  that  the  administration 
thereof  be  kept  distinct  from  that  of  the  public  itock 
and  borough  fund,  be  it  enacted,  that  in  every  borough 
in  which  the  body  corporate,  or  any  one  or  more  of  the 
members  of  such  body  corporate  in  his  or  their  corpo-  "^ 
rate  capacity,  now  stands  or  stand  solely,  or  together 

VOL.  V.  3  c 
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1889.        conveyance  was  collusive,  on  the  authority  of  Doe '9. 

MobertSy  and  on  the  ground  that  the  Defendanty  claim- 

w^j^^  *      ing  under  the  grantor,  could  not  dispute  his  act :  but 
V.  the  preamble  of  9  G.  2.  c.  36.  says,  that  public  mischief 

I'">^J>»  has  of  late  greatly  increased  by  many  large  and  im- 
provident alienations  or  dispositions  made  by  languish- 
ing or  dying  persons,  or  by  other  persons,  to  uses  called 
charitable  uses,  to  the  disherison  of  their  lawful  heirs ; 
and  one  object  of  the  statute  was,  to  protect  the  heir 
against  the  act  of  his  ancestor.  The  Defendant  here 
contends,  that  this  conveyance,  though  executed  more 
than  twelve  months  before  the  death  of  the  grantor,  was 
executed  collusively  to  elude  the  statutes  of  mortmain ; 
and  if  there  was  any  evidence  to  establish  that  proposition, 
the  learned  Judge  was  wrong  in  withdrawing  it  from  the 
jury.  The  deed  is  not  of  a  common  description,  and 
appears  to  have  been  framed  with  a  view  to  the  statute 
9  G.  2.  c.  36. ;  and  the  circumstances  attending  the 
transaction  were  such  as  to  occasion  observation :  I  give 
no  opinion  as  to  the  weight  of  the  evidence,  but  I  think 
there  was  somey  which  ought  to  have  been  submitted  to 
the  jury ;  and,  therefore,  the  rule  for  a  new  trial  must 
be  made  absolute. 

CoLTMAN  J.  I  think  there  was  some  evidence  on 
which  the  Defendant  had  a  right  to  take  the  opinion  of 
the  jury.  If  the  object  of  the  grantor  was  to  give  the 
transaction  the  appearance  of  a  valid  sale,  notwithstand- 
ing he  should  die  within  twelve  months,  and  he  had 
agreed  for  a  return  of  the  purchase-money,  I  think  that 
was  a  circumstance  to  be  inquired  into  by  the  jury,  as 
amounting  to  a  fraudulent  attempt  to  defeat  the  statutes 
of  mortmain. 

Erskine  J.  I  agree,  that  if  the  transaction  was  col- 
lusive and  colourable  to  elude  the  statute  of  charitable 
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and  also  two  of  the  persons  who  at  the  time  of  the       1889. 
passing  of  the  said  act  of  parliament  were  members  of       ■ 
the  body  corporate,  called  the  Mayor,  SheriflFs,  Citizens,      Biowold 
and  Commonalty  of  the  City  of  Norwich^  on  behalf  of  Sfbinofiilo. 
themselves  and  all  other  the  persons  who  at  the  time  of 
the  passing  of  the  said  act  were  members  of  and  consti- 
tuted such  body  corporate. 

The  last  mentioned  petition  was  entitled,  *^  In  Chan- 
cery. In  the  Matter  of  the  Charitable  Estates  and  Funds 
heretofore  vested  in  the  Mayor,  Sheriffs,  Citizens  and 
Commonalty  of  the  City  of  Norwich^  as  Trustees  for 
Charitable  Purposes ; "  and  was  signed  by  the  said  ap- 
pellants in  the  presence  of  W.  M.  Kitton^  their  solicitor, 
and  was  first  duly  certified  and  allowed  by  his  majesty's 
Attorney  General  under  the  provisions  of  the  statute  of 
the  52d  Geo.  3.  c.  101. ;  and,  after  stating  as  therein  was 
stated,  prayed  that  it  might  be  declared  that,  according 
to  the  true  construction  of  the  said  act  of  parliament,  all 
the  said  charity  estates,  funds,  and  properties  did  then  re- 
main and  continue  vested  in  the  said  petitioners  and  the 
other  of  the  eighty-three  surviving  persons  therein  named, 
or  in  such  of  them  as  were  or  might  be  living  at  the  time 
of  making  the  order  to  be  thereupon  made,  upon  the 
uses  and  trusts  and  for  the  purposes  to  which,  at  the 
time  of  the  passing  of  the  said  act  of  the  fifth  and  sixth 
of  WUL  4.,  the  same  were  applicable  as  aforesaid ;  and 
that  they  the  said  petitioners  and  the  said  other  persons 
might  be  at  liberty  and  might  be  authorised  to  adminis- 
ter and  apply  the  same,  and  the  rents,  interests,  divi- 
dends, and  annual  profits  thereof  upon  and  for  such 
uses,  trusts  and  purposes,  in  like  manner  as  the  same 
had  been  theretofore  applied ;  or,  in  case  it  should  ap- 
pear to  the  Court  that  such  is  not  the  true  construction 
of  the  said  act,  thai  that  they  the  said  petitioners  and 
such  other  persons  as  aforesaid  might  be  appointed 
trustees  for  the  aforesaid  purposes,  or  otherwise  that  it 
ii^;bt  be  refisrred  to  tbe  Master  of  the  Tacatkm  to  q>- 

Sc  2 


748  TRINITY  VACATION, 

1839.        point  proper  persons  to  be  such  trustees,  with  liberty 

— —        for  them  the  said  petitioners  and  the  said  other  persons 

BiGNOLo       ^  propose  themselves  as  such  trustees,  and  that  in  the 

Sprinofibld.  mean  time  the  said  petitioners  and  the  said  other  persons 

might  be  at  liberty  to  act  in  the  administration  of  the 
said  estates  and  funds,  rents  and  income  thereof,  and 
that  all  proper  directions  might  be  given  for  effectuating 
the  aforesaid  purposes,  and  for  duly  administering  the  said 
estates  and  premises,  and  that  the  costs  of  and  incident 
to  the  said  application  might  be  paid  out  of  the  said 
trust  estates ;  or  that  his  Lordship  would  make  such 
further  or  other  order  as  to  his  Lordship  should  seem 
meet. 

On  the  19th  of  August  1836  the  Respondents  pre- 
sented their  petition  to  the  Lord  Chancellor,  which  was 
intitled,  "  In  Chancery,  and  in  the  Matter  of  the  Cha- 
rities in  the  Borough  and  City  of  Not-wich^  called  re- 
spectively the  Great  Hospital,  Doughttfs  Hospital,  the 
Boys'  Hospital,  the  Girls'  Hospital,  the  Bamham  Broom 
Estate,  Luke  Fisher's  Charity,  Elizabeth  Pendletons 
Charity,  the  Reverend  Edward  Warners  Charity,  Alder- 
man Bickerdike^s  Charity,  Justice  Monti's  Charity,  Sir 
Peter  Seamati's  Charity,  Thomas  Vere's  Charity,  Alder- 
man Augustine  Briggs*  Charity,  Alderman  Moberi  Crashes 
Charity,  the  Preachers'  Money,  the  Smiihfield  Money, 
Sir  Thomas  Whites  Money,  the  Reverend  John  Vau- 
ghan's  Money,  Alderman  John  Manns  Money,  fillliam 
Doughtjfs  Money,  Joseph  Laoeland's  Money,  Boger 
Growers  Money,  Alderman  Thomas  Pettuss  Money, 
Thomas  Doughti/s  Money,  Alderman  Augustus  Scoitow's 
Money,  Nathaniel  Coa^s  Money,  Mrs.  Anne  Crashes 
Money,  and  Alderman  Edward  Nuttings  Money  :  and  in 
the  matter  of  an  act  of  parliament  made  and  passed  in  the 
fifth  and  sixth  years  of  his  late  majesty  King  George  the 
Third,  intitled,  ^  An  act  to  provide  a  summary  remedy  in 
cases  of  abuses  of  trusts  created  for  charitable  purposes : ' 
and  in  the  matter  of  an  act  of  parliament  made  and 
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passed  in  the  fifth  and  sixth  years  of  the  reign  of  his  1 839. 
present  Majesty,  King  William  the  Fourth,  intitled,  — — 
*  An   act  to   provide   for  the  regulation  of  municipal  ^ 

corporations  in  Evgland  and  Wales : '  and,  after  stating  Spbinofibld. 
as  therein  was  stated,  the  said  petition  prayed  that  it 
might  be  referred  to  one  of  the  Masters  of  the  said 
Court  to  approve  of  some  proper  persons  to  be  appoint- 
ed trustees  of  the  said  charities;  or  that  his  Lordship 
would  make  such  other  order  for  the  administration  of 
such  trust-estates  as  to  his  Lordship  might  seem  just 
and  fit." 

Affidavits  were  filed  in  support  of  the  said  petitions  of 
the  Appellants  and  Respondents,  and  the  two  petitions 
came  on  to  be  heard  together  before  the  Lord  Chnn- 
cellor,  who  was  pleased  to  order  that  it  should  be  re- 
ferred to  the  Master  of  the  Court  in  attendance  during 
the  vacation  to  appoint  proper  persons  to  be  trustees  of 
and  for  the  charity  estates  and  property  then  late  vested 
in  or  under  the  administration  of  the  corporation  of 
Norwich^  or  any  of  the  members  thereof  in  that  charac- 
ter which  were  affected  by  the  seventy-first  section  of  the 
said  act  of  parliament  of  the  fifth  and  sixth  Will.  4. ;  and 
that  all  deeds,  books,  papers,  and  writings  in  the  custody 
or  power  of  the  parties,  relating  to  the  said  charity 
estates  and  property,  should  be  produced  before  the  said 
Master  upon  oath  as  he  should  direct,  and  that  he  was 
to  be  at  liberty  to  state  any  special  circumstances  as  he 
should  think  fit ;  and  his  Lordship  reserved  the  con- 
sideration of  all  further  directions,  and  of  the  costs  of 
the  said  applications,  and  any  of  the  parties  were  to 
be  at  liberty  to  apply  to  the  Court  as  there  should  be 
occasion. 

On  the  14th  of  Februa?!/  1837  the  Appellants  pre- 
sented their  present  petition  of  appeal  to  the  House  of 
Lords. 

On  the  22d  of  March  1837  the  Respondents  pre- 

S  c  S 
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ster  the  said  estates  and  property,  or  any  part  of  them,        18S9. 

according  to  the  uses  and  trusts  to  which  the  same  were        — 

subject,  or  had  committed  any  breach  of  trust  whatever,         ^osohD 

or  were  in  any  respect  unfit  to  continue  trustees  of  the  Sprinofibld. 
same. 

For  the  Respondents  it  was  argued  that,  if  any  appeal 
lay,  the  order  ought  to  be  affirmed. 

First—  Because,  by  the  eifect  of  the  seventy-first  sec- 
tion of  the  5  4*  6  JViU.  4.,  on  the  1st  August  1836  the 
estate  and  interest  of  the  old  trustees  entirely  ceased  and 
determined ;  there  were  therefore  no  trustees  by  whom 
the  charities  could  be  administered,  and  the  defect  could 
only  be  supplied  by  means  of  the  authority  of  the  Lord 
Chancellor  under  the  act  of  the  5  4*  6  fVilL  4-.,  or  of 
the  Court  of  Chancery  or  Court  of  Exchequer  under 
the  act  of  the  52  G.  S.  c.  101. 

Secondly  —  If  the  authority  were  considered  to  have 
been  exercised  solely  under  the  provisions  of  the  5^6 
Will.  4.,  the  order  was  not  the  subject  of  appeal :  if, 
on  the  other  hand,  the  authority  were  considered  as 
having  been  exercised  under  the  52  G.  S.  c.  101,  there 
could  be  no  doubt  of  the  author itv  of  the  Lord  Chan- 
cellor  to  make  an  order  for  the  appointment  of  new 
trustees;  nor  could  such  authority  be  at  all  questionable, 
even  under  the  provisions  of  the  5  Sf  6  Will,  4. 

The  House  requested  the  opinion  of  the  Judges  upon 
the  question.  Whether  the  administration  of  the  charity 
estates  and  funds  comprised  in  and  described  by  the 
seventy-first  section  of  5  Sf  6  W.  if.  c.  76.  continued  after 
the  1st  of  August  1886,  in  the  persons  described  in  the 
said  seventy-first  section,  no  subsequent  act  having 
passed  respecting  the  same  before  the  1st  of  August 
1836,  and  no  vacancy  having  been  occasioned  amongst 
such  persons  before  that  time. 

3  c  4 
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1839.  I'he  Judges  having  taken  time  to  consider,  their  una* 
nimous  opinion  was  now  delivered  by 

Bl6N0L]> 

v. 
Springfield.       Tindal  C.  J.     My  Lords,  in  answer  to  the  question 

proposed  by  your  Lordships  to  her  majesty's  judges, 
viz.,  whether  the  administration  of  the  charity  estates 
and  funds  comprised  in  and  described  by  the  71st  sec- 
tion of  5  &  6  ^  4.  c.  76.  continued  after  the  1st 
August  1836  in  the  persons  described  in  the  said  71st 
section,  no  subsequent  act  having  past  respecting  the 
same  before  1st  August^  1836,  and  no  vacancy  having 
been  occasioned  amongst  such  persons  before  that  time, 
I  have  the  honour  of  stating  our  opinion  to  be,  that  the 
administration  of  the  charity  estates  and  funds  referred  to 
in  the  question  did  not  continue  after  1st  August  1836 
in  the  persons  described  in  the  seventy-first  section  of  the 
act.  It  was  admitted  by  the  counsel  for  the  Appellants 
in  the  course  of  the  argument,  and  very  properly  ad- 
mitted, that  it  is  impossible  to  put  any  construction  oo 
the  whole  of  the  clause,  without  meeting  with  much 
difficulty.  But  we  think  ourselves  bound  to  put  that 
interpretation  upon  it  which,  taking  the  whole  of  it 
together,  appears  to  do  the  least  violence  to  the  words 
employed  in  it,  and  at  the  same  time  to  give  a  con- 
sistent meaning  to  every  part  of  the  section.  And,  keep- 
ing this  object  in  view,  we  think  the  words  in  the  seventy- 
first  section,  that  the  powers  of  the  former  trustees  shall 
continue  ^'  until  the  1st  day  of  August  1836,  or  until 
parliament  shall  otherwise  order,  and  shall  immediately 
thereupon  utterly  cease  and  determine,"  are  to  be  con- 
strued as  if  the  words  had  been  until  the  \st  August  1836, 
or  until  parliament  shall  ^^  in  the  meantime  "  or  **sooner " 
otherwise  order ;  and  that  the  words  ^^  shall  immediately 
thereupon  utterly  cease  and  determine"  intend  that,  if 
parliament  did  not  in  the  meantime  otherwise  order,  the 
powers  should  cease  and  determine  on  the.  1st  August; 
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and,  if  parliament  did  in  the  meantime  otherwise  order,         1 8S9. 

that  then  they  should  cease  and  determine  upon  the  day        — 

which  should  be  appointed  and  substituted  by  the  legis-      Bignold 
lature  instead  of  the  1st  August.     And  we  feel  ourselves  Springfield. 
warranted  in  giving  this  construction  to  the  earlier  part 
of  the  clause,  by  the  consideration  that  the  last  proviso 
in  the  same  clause  contains  an  enactment  relating  to  the 
same  subject-matter  of  legislation,  and  which  is  free  from 
all  ambiguity  whatever,  viz.  "  Provided  also,  that  if  par- 
liament shall  not  otherwise  direct  before  the  said  1st  day 
of  August  1836,  the  Lord  Chancellor  shall  make  such 
orders  as  he  shall  see  fit  for  the  administration  of  such 
estates."     And  we  cannot  understand  the  legislature  to 
have  had  in  its  view  an  alteration  by  parliament,  un- 
limited in  point  of  time  in  the  former  part,  but  limited 
in  point  of  time  to  the  1st  August  in  the  latter  part  of 
the  same  section.     My  Lords,  the  construction  con- 
tended for  on  the  part  of  the  Appellants  is  further  liable 
to  this  objection,  that  it  leaves  the  time  at  which   the 
powers  of  the  former  trustees  are  to  cease  and  determine 
altogether  undefined    and     uncertain.      There    might 
happen,  according  to  that  construction,  an  interval  of 
time  of  unlimited  extent  before  parliament  might  think 
fit  *^  to  interfere  and  otherwise  order,"  and  in  the  mean- 
time^ it  is  obvious,  all  would  be  involved  in  doubt  and 
uncertainty.     And  again,  there  is,  as  it  appears  to  us,  a 
very  strong  objection  against  the  reading  '^  and  "  instead 
of  "  or,"  as  contended  for  on  the  part  of  the  Appellants, 
that  is,  against  reading  the  act  thus,  ^^  until  the  first  day 
of  August  1836,  and  until  parliament  shall  otherwise 
order;"  for   this  would  imply  that  parliament  could 
have  no  power  to  make  such  an  order  until  after  the  1st 
August  had   passed ;.  a  construction  not  only  incon- 
sistent with   the   general  authority  of  parliament,  but 
irreconcilable  with  the  proviso  above  referred  to,  which 
expressly  refers  to  an  alteration  to  be  made  before 


764  TRINITY  VACATION, 

18S9.        Ist  August.     Upon  the  whole»  we  think  thai  the  ad- 

.ministration  of  the  charity  estates  and  funds  did  not 

loNOLD      continue  in  the  persons  described  in  the  seventy-first 
Springfield,  section  after  the  1st  ot  August 

On  the  5th  August  the  petition  and  appeal  were 
dismissed  —  the  order  confirmed  -«  with  costs  to  Re- 
spondents in  respect  of  the  appeal. 


IN  THE  HOUSE  OF  LO  RDS. 

July  15.     I»  the  Matter  of  the  Brate  Peerage  and  the 

Camots  Peerage. 

During  the       THHE    following    questions   were    proposed    to    the 
abeyance  of  a     •*-     _    . 
barony  de-  Judges  :  — 

^ndib  e  to  <<  During  the  abeyance  of  a  barony  descendible  to 

the  body,  one  heirs  of  the  body,  one  of  the  co-heirs  was  attainted  for 

of  the  co-heirs  treason;  an  act  of  parliament  afterwards  passed  in  the 

was  attainted    ^  ,, 

for  treason,       following  terms : 

Afterthepasa-  u  <  ^^  gj.j  jq  restore  in  blood  the  sons  and  daugb- 

Ko«ta  ters  of  Edward  Lmhnor,   Esquire.      Anno 

blood  the  sons  Primo  Elizabeth^  N°  %^. 

of  the  party  *^  ^  ^"  r^o^X,  humble  and  lamentable  wise  shewen  unto 

attainted,  A.  yo'  heighness  yo'  faithfuU  and  most  obedient  subiects 

di*^""  h  th  Ed*iioard  hewlcno''^  Thomas  Leookno^^  Steven  LewkncT^  and 

co-heir  who  William  LewkrKf^  Jane  Lemkncr^  Maria  Lewknc/^  Eliza' 

was  so  at-  bethe  Lewkncr^  Anne  Lewkno%  Dorathie  Lewkna^  and 

through    '  Lucrecie  LewhicT^  sonnes  and  daughters  to  Edwarde 

another  co-  Lermkncr^  late  of  Kyngeston  Bamsey  in   the   county  of 

that  it  was '  Sussex^  Esquier,  that  where  the  said  Edwarde  Lewhur 

competent  to 

determine  the  abeyance  in  favour  of  A,  or  in  faTOor  of  B. 
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their  father,  in  the  time  of  yo'  Heighness  syster  the        1889. 
Quene's  Ma^'^  that  deade  is,  was  attaynted  of  heighe  ■ 

treason,  and  by  reason  thereof,  yo'  said  subiects  and  Camots 
every  of  them  standen  and  be  parsons  in  their  linage  ^^^^^ 
and  blood  corrupted,  whereby  they  and  every  of  them 
be  not  only  deprived  of  all  manor  degrees,  states,  names, 
fames,  and  of  all  inheritance  that  shoulde  or  might  have 
come  vnto  them  or  any  of  them  from  or  by  their  saide 
father,  if  the  same  their  late  father  had  not  been  at- 
taynted^ but  also  of  all  and  singular  other  inheritance 
that  shoulde  or  mighte  by  possibilitie  have  come  vnto 
yo*^  saide  subiectes  by  any  other  their  coUaterall  aun- 
cestor  or  auncestors  of  the  parte  of  ther  saide  father,  to 
whome  they  or  any  of  them  shoulde  or  mighte  have 
coveyed  or  may  coveye  themselves  as  nexte  cousen  and 
heyer  of  blood  by  meane  degrees  by  their  saide  father, 
whereby  yo'  saide  subiectes  as  now  reste  out  of  all  name 
and  reputation  to  their  greate  discomforte  and  daylie 
sorrowes :  And  forasmuche  as  yo*^  saide  subiectes  be  and 
alwayes  have  been  to  yo*"  Heighnes  trewe  and  faithful! 
subiectes,  it  may  therefore  please  yo^  Heighnes  of  yo^ 
most  noble  and  habundance  grace,  and  for  the  trewe 
and  faithfuU  service  w*^**  yo^  saide  subiectes  intend  to  dve 
to  yo"^  Ma*'%  and  yo"^  heyres  and  successores,  during  their 
lives,  that  it  may  be  at  the  humble  sute  and  peticon  of 
yo*^  saide  subiectes  ordeyned,  established,  and  enacted 
by  yo^  Heighnes,  w^  the  assent  of  the  lords  spirituall 
and  temporal),  and  of  the  comens,  in  this  presente  par- 
lyament  assembled,  and  by  authoritie  of  the  same,  that 
yo*^  saide  subiectes  Edward  Lewkncy^  Thomas  Lemkruyf 
Steven  Ijewhur^  William  JLemkncfy  Jane  Lewkncf^  Mary 
LcmkTuy^  Elizabethe  Lewkncf^  Anne  LemknG'^  Dorathie 
LewhKT^  and  Lucrecie  Lemhur^  and  every  of  them,  and 
their  heyres,  and  the  heyres  of  every  of  them,  from 
henceforth  may  and  shall  be  by  the  authoritie  of  this 
acte  restored  and  enabled  only  in  blood  and  lynage  as 
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18S9.        heyre  and  heyres  to  the  said  Edward  L^ookrur'  their 
—        father,  in  suche  the  same  and  like  manner,  fourme, 
Cauotk       degree,  and  condicon,  to  all  intents,  costruccons,  and 
purposes,  as  they  or  any  of  them,  theire  heyres  or  the 
heyres  of  any  of  them,  mighte  or  shoulde  have  been  if 
the  said  Edward  Lewknci^  their  father  had  not  been 
attaynted ;    and  also  that  yo'  saide  subiectes  Edward 
Thomas  Steven^  WiUm^  Jane,  Mary^  EHzabethey  Anne, 
Dorathie^  and  Lucrecie^  and  every  of  them,  and  their 
heyres,  and  the  heyres  of  every  of  them,  from  hence- 
forthe  may  and  shall  beenhabled  to  demaunde  and  to  have, 
hold,  and  enioy  nil  suche  lands,  ten^,  and  hereditaments, 
w*  theire  apptenances,  which  at  anye  tyme  hereafter 
shall  descende,  come,  remayne,  or  reverte  from  any  of 
theire  collaterall  or  lyneall  auncestors  of  the  parte  of 
the  saide  Edward  Lewkncf  their  late  father,  other  than 
suche  castells,  mannors,  lands,  ten^%  rents,  revercons, 
remaynders,  servics,  possessions,  and    other  heredita- 
ments \v^^*  were  of  the  saide  late  Edward  Lewkmr  their 
saide  father,  in  vse,  possession,  revercon,  or  otherwise, 
the  day  of  the  attaynder  of  the  saide  Edward  Lewkncr^ 
or  the  day  of  the  saide  treason  by  him  comitted,  and 
other  than  such  castells,  honors,  mannors,  lands,  tea, 
and  other  hereditaments  as  yo'  Heighness  Sister  Queene 
Mary  or  yo'  Heighness  was  or  is  entitled  to  have  or 
mighte  or  oughte  to  have  by  force  of  the  said  attayndor, 
or  by  reason  of  any  office  founde  or  to  be  founde  after 
the  saide  attayndor,  in  such  and  like  manner,  fourme, 
and  condicon  to  all  intents,  costruccons,  and  purposes 
as  if  the  saide  Edward  Lewkno^y  late  father  to  your  saide 
subiectes,  had  never  been  attaynted,  and  as  thoughe  do 
such  attayndo'  of  the  saide  Edward  Lemknor  had  been 
had  or  made;    and  that  yo'  saide  subiectes  Edwarde 
Lewkno^  Thomas  Lewkru/f  Steven  Lemkno^^  and  WiUm 
Lerwhrw^  Jane   Lewkno%    Mary    Lewknor^    Elizabetie 
Lewhur,  Anne  LewkncTj  Dorathie  Lewhno^  and  Lucrede 
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Lewhncfy  and  every  of  them,  and  their  hey  res  and  the        18S9. 

heyres  of  every  of  them,  may  hereafter  vse  and  have  any        

accon  or  sute,  and  make  his  or  their  pedegrees  and       Camoys 

conveyance  in  blood,  lynage,  and  degree  as  heyres,  or 

heyres  only  as  well  to  and  from  the  saide  Edwarde 

Leuokruf  their  father  as  als  to  and  from  any  other  parson 

and  parsons,  in  like  manner,  fourme,  condicon,  and 

degree,  to  'all  intents,  construccons,  and  purposes  as  if 

the  said  Edward  Lewkno*  their  saide  late  father  had 

never  ben  attaynted,  and  as  if  no  such  attayndor  were 

or  had  been  hadd ;  the  corrupSon  of  blood  between  the 

saide  Edwarde  Lemkruf  and  yo^  saide  subiectes  and  their 

heyres,  or  any  acte  of  parliamente  or  judgment  at  the 

comon  lawe  concernynge  the  attayndo'  of  the  said  JErf- 

ward  LewktKf^  or  any  other  thinge  wherebye  the  blood 

of  the  saide  Edward  Lemhno'  is  or  shoulde  bee  corrupted, 

to  the  contrary  in  any  wise  not  w^standinge :  provided 

alwayes,  and  be  it  enacted  by  th' aucthorite  aforesaide, 

that  this  presente  acte,  or  any  thinge  therein  conteynedj 

shall  not  extende  to  enhable,  restore,  or  entitle  yo'  saide 

subiectes,  or  any  of  them,  or  any  of  their  heyres,  to  any 

honours,  castells,  mannors,  lordeshippes,  lands,  tents, 

and  other  hereditaments  w*^**  yo'  Heigness  now  bathe  or 

had,  or  is,  niighte,  or  oughte  to  be  entitled  to  have  by 

reason  of  any  attayndor  or  attayndors  of  the  same  Edr- 

warde  Lernhnd"^  or  otherwise,  nor  to  any  castells,  hon- 

nors,  mannors,  lordeshippes,  lands,  teilts,  rents,  rever- 

cons,  servics,  and  other  hereditaments,  late  of  the  saide 

Edwarde  Lewhw  w*^^  yo'  ma**  sister  the  late  Qiiene  Maty 

was  entitled  to  haue  by  reason  or  force  of  the  saide 

attaindo^  or  otherwise,  savinge  to  yo^  heighnes,  yo'  heyres 

and  successores,  and  to  all  and  euery  other  parson  and 

parsons,  bodyes  politique,  corporate,  their  heyres  and 

successors,  and  to  the  heieres  and  successors  of  euery  of 

them,  all  such  estate,  possession,  righte,  title,  interest, 

revercon,  remainder,  entrie^  lease  and  leases^  clayme^ 
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1839.  codiSon,  tearme  of  years^  rents,  and  all  other  profitts 
—  and  comodities  whatsocuer  as  yo'  Heighness  or  ai\y  of 
Camots  them  haue  In  or  to  any  honnors,  castells,  mannors,  lands, 
tents,  rents,  profits,  and  hereditaments,  in  such  manner, 
fourme,  and  condicon,  to  all  intents  and  purposes,  as 
thoughe  this  acte  had  neuer  been  had  or  made  :  provided 
alwaise,  that  this  acte,  ne  any  thinge  therein  conteyned, 
extende  not  ne  be  preiudiciall  to  yo'  saide  moste  humble 
subiects  or  any  of  them,  thelre  heyers  or  assignes,  or 
the  heyers  or  assigns  of  any  of  them,  for  or  concemiDg 
any  mannors,  lands,  tents,  or  other  hereditaments  w^ 
yo'  saide  subiectes  or  any  of  them  haue  or  bathe  by  anj 
good,  lawfvll,  and  perfect  feoffment,  gifts,  and  assurance, 
or  other  conveyance  to  them  or  any  of  them  had  or 
made  by  any  of  their  lyneall  or  collaterall  ancestors,  or 
by  any  other  parson  or  parsons.' 

^^  A.  claims  through  the  co-heir  who  was  so  attainted. 
B.  claims  through  another  co-heir. 

"  First,  Is  it  competent  for  the  Crown  to  determine 
the  abeyance  in  favour  of  A,  ? 

*'  Secondly,  Is  it  competent  for  the  Crown  to  de- 
termine the  abeyance  in  favour  of  JS.  ?  " 

The  Judges  requested  time  to  consider  tliese  ques- 
tions ;  and  now 

TiNDAL  C.  J.  delivered  the  unanimous  opinions  of 
the  Judges,  as  follows :  — 

My  Lords,  In  the  questions  proposed  by  your 
Lordships'  house  to  Her  Majesty's  Judges,  it  is  first 
supposed,  that  during  the  abeyance  of  a  barony  de- 
scendible to  the  heirs  of  the  body,  one  of  the  co-heirs  is 
attainted  for  treason,  and  after  reference  made  to  a 
certain  act  of  parliament  past  in  the  first  year  of  Queen 
Elizabeth^  intituled  '^  An  act  to  restore  in  blood  the  sons 
and    daughters  of  Edward  LewknoTj  Esquire,"  it  is 
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further  supposed,  that  A.  claims  through  the  co-heir        1839. 

who  was  so  attainted,  and  B.  through  another  co-heir ;        

and  your  Lordships  then  require  the  opinion  of  the  Camoys 
Judges  on  these  two  points ;  viz.,  first,  is  it  competent 
for  the  Crown  to  determine  the  abeyance  in  favour  of 
A.  ?  and,  secondly,  is  it  competent  for  the  Crown  to 
determine  the  abeyance  in  favour  of  B.?  And  although 
the  consideration  of  the  questions  submitted  to  us 
involves  some  matters  of  curious  learning,  upon  which 
no  direct  authority  is  to  be  found  in  the  books,  yet, 
looking  at  the  principle  by  which  we  conceive  the 
subject  matter  of  those  questions  is  to  be  governed,  and 
reasoning  by  the  analogy  to  be  derived  from  the  decisions 
of  our  courts  of  law,  so  far  as  they  can  be  held  to  apply 
to  inheritances  of  so  peculiar  a  nature  as  those  under 
consideration,  and  still  further  bearing  in  mind  the 
decisions  of  this  House  on  cases  which  have  been  brought 
before  it,  the  Judges  {a)  who  have  heard  the  argument  at 
your  Lordships'  bar  have  arrived  at  the  unanimous 
opinion,  that  both  the  questions  proposed  to  us  are  to 
be  answered  in  the  affirmative. 

My  Lords,  the  general  rule  by  which  the  abeyance 
of  a  dignity  or  title  of  honour  is  governed  was  not 
disputed  at  your  Lordships'  bar.  It  has  been  indeed  the 
established  and  undoubted  law  upon  this  subject  from 
a  very  early  period  of  our  history,  that  in  the  case  of 
a  barony  descendible,  either  to  the  heirs  general  or  to 
the  heirs  of  the  body,  if  the  baron  die,  leaving  only 
daughters  or  sisters  or  other  co-heirs,  the  dignity  is  in 
abeyance  so  long  as  more  than  one  of  such  co-heirs  is 
in  existence :  but  so  nevertheless  that  the  Crown,  the 
sovereign  of  honour  and  dignity,  may  at  any  time  during 
such  abeyance  determine  it  by  conferring  the  dignity  on 

(a)  TindalCJ.;  VaughanJ.;      Hams  J. ;   Coleridge  J. ;  J?r#- 
Parke  B. ;  Bosanquet  J. :  Pat-      kine  J, ;  Maule  B.  ^ 

tesan  J. ;    Gumey  B. ;    Wil- 
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1839.        whichever  of  the  co-heirs  it  pleases:  but  if  the  Crown 

do  not  exercise  such  prerogative,  and  the  lines  of  all 

it^^I^  the  co-heirs  but  one  become  extinct,  then  the  abeyance 
is  at  an  end,  and  such  only  surviving  co-heir  is  entitled 
as  a  matter  of  right  to  the  enjoyment  of  the  digni^. 
Lord  Coie^  indeed,  in  his  First  Instittde^  1 65  a,  seems  to 
think  that  such  has  been  the  law  from  the  time  of  the 
Conquest ;  but  it  has  at  aI4  events  been  acted  upon  at 
the  least  as  early  as  the  reign  of  Henry  the  Sixth,  who 
in  the  case  of  the  Lord  Cromwell  dying  without  issue 
male,  and  leaving  several  daughters,  preferred  the 
youngest ;  and  in  more  modern  times  this  exercise  of 
the  royal  prerogative  has  been  repeatedly  put  in  force, 
as,  amongst  many  others,  in  the  case  of  the  earldom  of 
Oxford  in  1625,  and  in  that  of  the  barony  of  Greyol 
Ridhin.  (See  Collinses  Claims^  &c,  pp.  175.  248.)  But 
the  great  contention  at  your  Lordship's  bar  has  turned, 
not  upon  the  fact,  but  upon  the  nature  and  qualities  of 
this  abeyancy,  and  upon  the  legal  consequences  of  die 
attainder  of  one  of  the  co-heirs  pending  such  abeyance; 
it  being  contended  on  the  one  part,  that  the  attainder 
of  one  co-heir  operates  as  a  forfeiture  and  extin- 
guishment of  the  dignity  as  to  all,  and  consequently 
as  a  restraint  of  the  exercise  of  the  royal  prerogative 
in  giving  a  preference  to  any  of  the  unattainted  co-heirs; 
whereas  it  is  argued  on  the  part  of  the  claimants,  thai 
it  can  have  no  effect  whatever  upon  the  unattainted  line, 
but  at  the  utmost  restrains  the  Crown  from  conferring 
the  dignity  on  any  descendant  in  the  attainted  line  so 
long  as  the  corruption  of  blood  by  means  of  the  attainder 
continues. 

And  the  argument  upon  which  the  forfeiture  or  total 
extinguishment  of  the  dignity  rests  for  its  support  is  this, 
that  the  abeyance  of  a  dignity  means  no  more  than  that 
t/ie  person  who  shall  enjoy  it  is  at  the  time  in  uncertainty 
and  expectation,  not  that  the  inheritance  itself  is  in  sus- 
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pense;  but  that  such  inheritance  in  the  meantime  de-       1839. 
scends  to  and  vests  in  all  the  co-heirs  equally,  and  that       — — ■ 
the  dignity  being  so  vested  jointly  and  equally  in  all  the      ^^"oys 
co-heirs,  and  being  at  the  same  time  in  its  own  nature 
indivisible  and  impartible,  the  attainder  of  one  co-heir 
works  the  forfeiture  of  his  share,  and  all  the  parts  or 
shares  in  the  barony  being  essential  to  the  constitution 
of  the  dignity  of  baron,  and  one  of  them  being  forfeited, 
the  whole  becomes  necessarily  extinguished.     And  the 
authority   which   has  been  principally    relied  upon  in 
support  of  these  positions,  is  the  very  learned  speech  of 
Lord  Chief  Justice  Eyre  when  called  upon  to  deliver 
the  opinions  of  the  Judges  in  answer  to  the  question 
proposed  to  them  by  this  House  in  the  year  1 795,  oh 
occasion  of  a  claim  to  the  barony  of  Beaumont :  in  one 
part  of  which  speech  that  learned  person  had  expressed 
himself,  that  '^  the  title  of  the  co-heirs  of  a  barony  is  that  of 
unus  haeres  and  unum  corpus  —  it  is  unitas  Juris  —  they 
must  take  itj  and  it  must  vest  in  them  as  the  heir  of  the 
ancestors*" 

Now,  before  entering  upon  any  discussion  of  the 
points  submitted  to  us,  it  is  to  be  observed,  that 
this  dictum  of  Lord  Chief  Justice  Eyre,  upon  which  so 
great  reliance  has  been  placed,  was  not  in  any  way 
necessary  for  the  determination  of  the  question  put 
upon  that*  occasion  by  your  Lordships'  House  to  the 
Judges.  The  question  submitted  to  them  was,  whether, 
supposing  the  claimant  to  have  proved  himself  one  of 
the  co-heirs  of  the  barony  of  Beaumont,  he  was  then 
entitled  of  right  to  the  barony;  or,  in  other  words, 
whether  one  of  two  co-heirs  was  a  complete  heir  to  the 
ancestor :  a  question  which  the  Judges  necessarily  an- 
swered in  the  negative.  But  this  answer  must  equally 
have  been  given  by  them,  whether  the  dignity  had 
vested  in  the  co-heirs,  or  whether  it  bad,  by  means  of 
its  being  in  abeyance,  become  vested  in  the  Crown ;  in 

VOL.  V.  S  D 
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1 859.       either  case  the  answer  to  the  question  must  have  been, 

that  the  one  co-heir  was  not  the  complete  heir,  so  as  to 

CAjfOYs       claim  the  barony  as  a  matter  of  riirht.     The  observatioD 
Peerage.  ''  ^ 

therefore,   to   whatever  weight  it  may  be  entitled  as 

coming  from  so  able  a  judge,  is  not  to  be  considered  as 
bearing  the  same  stamp  of  authority  as  the  opinion  of 
the  Judges  expressed  on  the  very  point  on  which  thej 
were  called  to  advise. 

And  it  is  obvious  that  the  whole  strength  of  the 
position  advanced  by  the  Attorney-Creneral  must  depend 
on  these  two  data:  First,  that  when  a  barony  is  in 
abeyance,   the  share  of  each  co-heir  in  such  barony 
descends  to  and  vests  in  such  co-heir ;  and,  secondly, 
that  the  attainder  of  any  one  co-heir  operates  as  a  for- 
feiture of  the  part  so  vested  in  him ;  for  if  either  of 
these   data  fail,  —  if,  on  the  one  hand,  such   be  the 
nature  of  the  abeyance  of  a  dignity  that  it  causes  the 
dignity  to  revert  to  or  be  in  the  Crown,  or,  in  the 
language  of  the  old  books,  to  exist  in  contemplation  of 
law  only,  instead  of  vesting  in  the  co-heirs,  as  is  the 
case  with  lands  and  other  descendible  hereditaments,  it 
is  manifest  there  can  be  no  forfeiture  by  the  co-heir  of 
that  which  was  not  in  him  at  the  time  of  the  attainder; 
and  again,  even  admitting  that  the  share  of  this  ins- 
partible  dignity  did,   upon  the  abeyance  taking  places 
descend  to  and  vest  in  the  co-heir,  still,  if  his  interest  is 
not  a  right  of  such  a  nature  or  description  as  can  be  the 
subject  of  forfeiture,  —  in  either  case  the  consequence 
which  has  been  deduced  from  the  premises,  that  the 
whole  dignity  is  extinguished  or  gone,  becomes  alto- 
getlier  untenable. 

In  order,  therefore,  to  arrive  at  a  just  conclusion  on 
the  questions  put  to  us,  it  may  be  advisable  to  consider, 
in  the  first  place,  the  properties  of  the  abeyance  of  t 
dignity,  and  the  legal  consequences  which  flow  from 
such  abeyance ;  and,  in  the  next  place,  how  far  any 
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right  or  interest  which  can  by  possibility  vest  in  the  co-        1839. 

heir  pending  the  abeyancy,  is  capable  by  law  of  being        

the  subject-matter  of  forfeiture,  Camoys 

Peerage* 
My  Lords,  all  the  instances  found  in  the  books,  of 

the  inheritance  in  land  or  other  tenements  being  in  abey- 
ance, have  this  common  property,  that  there  is  no 
person  in  existence  who  is  capable  of  taking.  Tenant 
for  term  of  another  life  dies ;  the  freehold  is  said  to  be 
in  abeyance  until  the  occupant  enters.  Lease  for  life, 
remainder  to  the  right  heirs  of  «7.  S. ;  the  fee-simple  is 
in  abeyance  till  J.  S.  dies.  {Co.  LiiL  842  A.)  If  the 
parson  of  a  church  dies,  the  freehold  of  the  glebe  is  in 
none  during  the  time  the  parsonage  is  void,  but  in 
abeyance,  viz.  in  consideration  and  in  the  understanding 
of  the  law  until  another  be  made  parson  of  the  same 
church ;  and  immediately  when  another  is  made  parson 
the  freehold  in  deed  is  in  him  as  successor.  {Littletoriy 
s.  6470  And  it  is  an  admitted  consequence,  that 
where  the  right  of  the  fee-simple  is  in  such  abeyance, 
that  by  possibility  it  may  every  hour  come  in  esscy  there 
the  fee-simple  cannot  be  charged,  granted,  or  forfeited 
until  it  come  in  esse.  Lease  for  life,  remainder  to  the 
right  heirs  of «/.  5. ;  the  fee-simple  cannot  be  charged  till 
J.  S.  be  dead  {Co.  Liit.  343.) ;  or,  as  is  stated  in  Termes 
de  la  Ley^  title  Abeyance^  after  one  comes  in  existence 
to  take,  it  is  no  longer  in  abeyance,  but  in  such  sort 
"that  the  right  heir  vae^y  gcdSii^  forfeit^  or  otherwise 
dispose  of  the  same." 

Further,  the  peculiar  nature  of  the  inheritance  in  a 
dignity  or  title  of  honour  has  an  important  bearing  on 
the  question,  whether  it  is  capable  of  vesting  in  co-heirs. 
That  lands  and  tenements  of  inheritance  vest  in  co-heirs 
is  undeniable ;  the  law  of  parcenary  is  too  well  known 
to  make  it  necessary  to  advert  to  it.  But  in  all  the 
instances  in  which  inheritances  are  stated  in  our  books 
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1859.       either  case  the  answer  to  the  question  most  have  been, 

that  the  one  co-heir  was  not  the  complete  heir,  so  as  to 

Cajioys  claim  the  barony  as  a  matter  of  right.  TTie  obsenratioa 
therefore,  to  whatever  weight  it  may  be  entitled  as 
coming  from  so  able  a  judge,  is  not  to  be  considered  as 
bearing  the  same  stamp  of  authority  as  the  opinion  of 
the  Judges  expressed  on  the  very  point  on  which  tbej 
were  called  to  advise. 

And  it  is  obvious  that  the  whole  strength  of  the 
position  advanced  by  the  Attorney-General  must  depend 
on  these  two  data :  First,  that  when  a  barony  is  in 
abeyance,   the  share  of  each  co-heir  in  such  barony 
descends  to  and  vests  in  such  co-heir ;  and,  secondly, 
that  the  attainder  of  any  one  co-heir  operates  as  a  for- 
feiture of  the  part  so  vested  in  him ;  for  if  either  of 
these   data  fail,  —  if^  on  the  one  hand,  such   be  the 
nature  of  the  abeyance  of  a  dignity  that  it  caoses  the 
dignity  to  revert  to  or  be  in  the  Crown,  or,  in  the 
language  of  the  old  books,  to  exist  in  contemplation  of 
law  only,  instead  of  vesting  in  the  co-heirs,  as  is  the 
case  with  lands  and  other  descendible  hereditaments,  it 
is  manifest  there  can  be  no  forfeiture  by  the  co-heir  of 
that  which  was  not  in  him  at  the  time  of  the  attainder; 
and  again,  even  admitting  that  the  share  of  this  im- 
partible dignity  did,  upon  the  abeyance  taking  places 
descend  to  and  vest  in  the  co-heir,  still,  if  his  interest  is 
not  a  right  of  such  a  nature  or  description  as  can  be  the 
subject  of  forfeiture,  —  in  either  case  the  consequence 
which  has  been  deduced  from  the  premises,  that  the 
whole  dignity  is  extinguished  or  gone,  becomes  alto- 
getlier  untenable. 

In  order,  therefore,  to  arrive  at  a  just  conclusion  on 
the  questions  put  to  us,  it  may  be  advisable  to  consider, 
in  the  first  place,  the  properties  of  the  abeyance  of  t 
dignity,  and  the  legal  consequences  which  flow  front 
such  abeyance ;  and,  in  the  next  place,  how  fitr  any 
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same  time  fortifies  and  confirms  the  doctrine  of  abey«        18S9. 

ance  as  understood  in  ancient  times,  which  places  the       

inheritance  anywhere,  rather  than  in  the  co-heirs.  Camoys 

And  this  mode  of  reasoning  agrees  with  the  law  laid 
down  by  Lord  Coke  {First  Institute^  165  a.\  viz.,  "  that 
the  King,  who  is  the  Sovereign  of  honour  and  dignity, 
may,  for  the  uncertainty,  confer  the  dignity  upon  which 
of  the  daughters  he  pleases;"  and  again  with  that  of 
Whitlocke^  who  says,  "  the  King  may  revive  the  honour 
in  the  issue  of  either,  or  suffer  it  to  lie  in  abeyance  or 
unrevived;"  language  which  of  itself  seems  to  import 
that  the  dignity  has  not  vested  in  any  of  the  co-heirs; 
for  he  that  has  the  power  to  confer^  must  already  have 
the  dignity  in  himself,  before  and  at  the  time  of  his  so 
conferring  it ;  whereas  if  the  dignity  was  already  vested 
in  others,  it  must  first  be  devested  out  of  those  co-heirs, 
before,  in  strictness  of  language,  the  Sovereign  would  be 
in  a  condition  to  confer  it.  The  writ  of  summons,  or  the 
patent,  according  as  the  co-heir  is  a  male  or  female, 
must,  on  that  supposition,  have  a  double  operation,  one 
of  which  is  very  foreign  to  the  nature  of  either,  namely, 
that  of  devesting  the  inheritance  in  the  dignity  out  of 
the  several  co-heirs,  except  as  to  the  one  who  is  &voured 
and  preferred,  and  uniting  the  different  shares  in  him. 

Looking  therefore  at  the  peculiar  description  and 
properties  of  a  dignity  or  name  of  nobility,  there  ap- 
pears nothing  in  the  nature  of  the  inheritance,  or,  in 
reason,  that  should,  a  priori^  cause  it  to  descend  to  and 
vest  in  co-heirs  who  are  altogether  incapable  of  taking*, 
in  the  only  way  in  which  the  subject-matter  can  be  en- 
joyed, that  is,  by  wearing  the  dignity;  and,  on  the 
contrary,  it  would  seem  much  more  suitable  to  its 
nature,  and  more  consonant  to  reason,  that  when  it  has 
arrived  in  the  stream  of  descent  at  a  point  beyond  which 
it  can  no  longer  proceed  in  its  regular  course,  when  it  is 
confessedly  by  all  in  a  state  of  abeyance,  that  it  should 
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1889.        to  ^^^  ^n  co-heirs,  that  is,  in  several  persons  making 

together  one  heir,  it  would  be  found  the  hereditament 

Camo78  jg  always  capable  of  being  actually  enjoyed  by  the  co- 
heirs.  Land  itself  may  be  either  held  and  enjoyed  by 
all  the  co-heirs  jointly,  or,  after  partition  made,  by  each 
co-heir  in  severalty.  Where  the  tenements  are  in  their 
nature  entire  and  indivisible,  as  in  the  case  of  advow- 
sons,  the  co-heirs  may  enjoy  by  appointing  to  the  living 
in  turn,  according  to  their  seniority.  If  under  the  an- 
cient law  a  villein  had  descended  to  the  co-heirs,  eidier 
the  profits  were  divided,  or  one  co-heir  had  the  services 
of  the  villein  for  one  week,  the  other  for  the  next  In 
the  case  of  common  without  number,  or  pischary,  es- 
tovers, and  the  like,  the  eldest  co-heir  shall  take,  and 
the  rest  shall  have  contribution;  or  if  the  eldest  cannot 
make  contribution,  there  shall  be  an  allotment  made  to 
the  one  for  so  long  time,  and  afterwards  to  the  others ; 
and  so  as  to  a  mill  or  a  toll.  But  in  all  these  cases  the 
subject-matter  is  capable  of  actual  pernancy  and  enjoy- 
ment, and  it  is  absolutely  necessary  for  the  purpose  of 
having  such  enjoyment  that  it  should  descend  to  and 
vest  in  the  co-heirs;  the  inheritance  therefore  descends 
upon  them,  and  they  settle  and  arrange  the  mode  of 
enjoyment  amongst  themselves.  But  far  different  is  the 
case  of  a  dignity;  it  is  an  inheritance  which  is  pecu- 
liarly, sui  generis  ;  it  is  not  only  in  its  nature  impartible 
amongst  the  co-heirs,  but  in  its  undivided  state  utterly 
incapable  of  being  enjoyed  by  one  co-heir.  They  can- 
not all  take  the  barony ;  no  one  can  take  it  by  law  in 
preference  to  another:  nor  is  there  any  mode,  by 
mutual  arrangement,  concession,  or  otherwise,  by  which 
all  can  enable  any  individual  co-heir  to  wear  the  dignity. 
The  reason  therefore  fails  for  holding  that  they  take  the 
inheritance  of  the  barony,  when  they  cannot  take  it  for 
any  available  purpose.     And  this  consideration  at  the 
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right;  still  the  main  ground  of  the  decision,  viz*.,  that        1839. 

the  dignity  had  reverted  to  the  Crown,  remains  alto-        

gether  unshaken ;  and  the  inference  to  be  drawn  from       Camoys 
t        .  Peerage 

that  judgment  is,  that  where  all  have  equal  pretence, 

and  no  one  can  claim  ex  debito^  the  dignity  is  to  be  con- 
sidered as  in  the  Crown. 

And  as  to  the  objection  urged  by  Mr.  Attorney-Ge- 
neral, that  there  must  of  necessity  be  an  actual  descent 
and  vesting  in  the  co-heirs,  for  on  no  other  supposition 
could  the  only  surviving  co-heir  claim  a  writ  of  sum- 
mons as  a  matter  of  right ;  the  answer  may  well  be,  that 
when  the  number  is  reduced  to  one,  the  only  reason 
and  cause  of  any  suspension  or  abeyance  is  at  an  end, 
and  that  the  reason  ceasing,  the  consequence  also  ceases, 
and  the  whole  entire  and  impartible  dignity  may  then 
be  well  supposed  to  fall  upon  the  complete  heir,  as  in 
the  usual  course  of  descent. 

Now  if  it  be  the  law,  that  the  barony  does  not  descend 
to  the  co-heirs,  and  vest  in  each  in  separate  parts  and 
shares,  there  is  at  once  an  answer  to  the  question, 
whether,  whilst  the  dignity  is  in  abeyance,  the  attainder 
of  one  of  the  co-heirs  shall  operate  as  a  forfeiture  or 
extinguishment  of  such  dignity ;  for  upon  that  suppo- 
sition there  was  nothing  in  the  person  attainted  which 
could  become  the  subject  of  forfeiture ;  the  whole  had 
reverted  to  the  Crown  for  the  preservation  of  the  title 
until  the  co-heirs  were  reduced  to  one,  or  until  the 
Crown  in  the  meantime  declared  a  preference.  Privatio 
prcempponit  habitum;  and  on  the  supposition  above 
made,  the  party  who  was  attainted  had  nothing  in  the 
dignity  to  forfeit. 

But,  my  Lords,  conceding,  for  the  sake  of  argument, 
and  for  that  purpose  only,  that  pending  the  abeyance 
the  inheritance  in  the  dignity  had  descended  to  and 
amongst  the  several  co-heirs  in  the  same  manner  as  any 
other  inheritance!  still  no  authority  has  been  cited  in 

Sd  4 
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1839*        support  of  the  position  that  the  attainder  of  one  co-heir 

would  operate  as  a  forfeiture  of  the  whole  dignity.    It 

Camots  jg  evident  from  the  old  authorities  that  in  the  case  of 
land  a  co-heir  attainted  of  felony  or  treason  forfeits  the 
share  descended  to  him,  and  that  share  only.  U  the 
other  co-heirs  sue,  and  there  is  a  plea  in  abatement  that 
one  of  the  co-heirs  is  not  joined  as  a  co-demandant, 
those  who  are  demandants  may  reply,  ^*  that  he  need 
not  be  joined,  for  that  he  has  committed  felony,  so  that 
he  is  not  a  parcener."  (Flela^  cap.  48.,  De  exceptione 
ex  omissione  participis.)  If,  therefore,  the  inheritance 
had  descended,  and  had  been  considered  as  partible, 
the  attainder  of  one  co-heir  could  not  have  operated  as 
a  forfeiture  of  the  title  to  the  shares  vested  in  the  other 
co-heirs.  And  if  such  be  the  law  in  cases  of  partiUe 
inheritances,  it  would  surely  be  a  strange  oonclasioo, 
that  because,  from  the  peculiar  nature  of  a  dignity,  it  is 
impartible,  therefore  the  whole  should  be  forfeited  by 
the  attainder  of  one.  Forfeiture  is  always  odious  in  the 
eye  of  the  law ;  and  the  inference,  at  once  more  just, 
and  more  consistent  with  the  genius  of  our  law,  would 
be,  that  where  the  inheritance  is  impartible,  on  that 
very  account  there  should  be  no  forfeiture  at  all,  inas- 
much as  the  opposite  determination  would  confound  in 
one  common  punishment  the  innocent  with  the  guilty. 

And,  my  Lords,  it  should  be  further  considered, 
whether  the  interest  which  devolves  upon  each  co-heir 
pending  the  abeyancy,  supposing  the  dignity  not  to  revert 
to  the  Crown,  is  of  such  a  nature  and  description  as  to 
be  the  subject  of  forfeiture,  either  by  CQmmon  law  or  sta- 
tute. That  all  dignities  or  titles  of  honour,  whateTer  be 
the  estate  in  them,  are  forfeited  and  lost  by  the  attainder 
of  the  possessor  for  high  treason,  is  undoubted  law.  <<  Is 
it  noi  *'  —  as  has  been  justiy  asked  by  Mr.  Charles  Yorke 
in  his  Considerations  on  the  Ixm  of  Forfeiture  (p.  SO.) 
—  *^  both  natural  and  politic,  that  a  distinction  bestowed 
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only  for  the  praise  of  them  who  do  well|   should  be        1839. 

forfeitable  on  the  commission  of  crimes,  for  a  terror  to  ■ 

evildoers  ?  "     But  neither  by  common  law  or  statute  did       Camoys 

Peerage* 
the  law  of  forfeiture  comprehend  within  its  limit  any 

such  right  as  that  which  is  supposed  to  exist  in  the 
attainted  co-heir,  or  any  right  bearing  any  analogy  to  it. 
At  common  law  the  only  real  estate  which  was  forfeited 
by  attainder  for  treason,  were  all  the  lands  of  inheritance 
whereof  the  offender  was  seised  in  his  own  right,  and 
all  rights  of  entry  to  lands  in  the  hands  of  a  wrongdoer ; 
and  under  the  statutes  26th  Henry  the  Eighth,  cap,  IS., 
and  SSd  Henry  the  Eighth,  cap.  20.,  such  forfeiture  was 
made  to  extend  to  estates  tail  vested  in  possession  ;  but 
it  has  always  been  held,  that  neither  by  common  law  or 
statute  was  a  mere  right  of  action  to  lands  in  the  hands 
of  a  stranger,  as  for  instance  in  the  hands  of  a  discon- 
tinuee,  or  of  the  heir  of  the  disseisor,  forfeitable  by 
attainder  for  treason.  {Co.  Litt.  S48.,  Com.  Dig.,  Fot" 
Jeiturej  B.  I.,  S.  Rep.  2.  b.)  But  how  far  does  the  in- 
terest which  is  m  the  attainted  co-heir  at  the  time  of  the 
attainder  fall  short  of  a  right  of  action?  It  is  a  part  or 
portion  only  of  the  title  of  co-heir  to  the  dignity,  giving 
the  possessor  of  it  at  the  utmost  a  just  precarium,  a  mere 
power  of  asking  from  the  grace  and  favour  of  the 
Sovereign  that  the  abeyant  dignity  may  be  conferred 
upon  him,  with  the  distant  chance  that  in  case  all  the 
other  lines  should  fail,  the  attainted  co-heir  may,  in 
case  the  corruption  of  blood  be  removed,  wear  the 
dignity  himself. 

Other  considerations,  of  a  nature  perfectly  distinct, 
range  themselves  on  the  same  side  of  the  question,  and 
strengthen  the  inference  that  no  forfeiture  of  the  dignity 
can  under  the  circumstances  assumed,  take  place.  To 
hold  that  the  dignity  is  extinguished  or  forfeited,  whilst 
it  remains  with  the  Crown  by  an  exercise  of  its  pre- 
rogative to  revive  it,  and  confer  that  dignity  on  one  of 
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18S9.        the  innocent  co-heirs,  what  is  it  in  effect,  but  to  abridge 

and  limit  such  prerogative  of  the  Crown,  and  to  operate 

Camots  more  as  a  penalty  upon  the  innocent  co-heirs  than  on 
the  guilty  offender?  And  I  must  confess  I  feel  strongly 
the  weight  of  the  observation  which  has  been  made  at 
your  Lordships'  bar,  that  if  the  attainder  of  one  of  the 
co-heirs  of  a  barony  whilst  it  is  in  abeyance  causes  the 
extinguishment  or  forfeiture  of  the  abeyant  barony,  it 
must  be  matter  of  very  considerable  doubt  whether 
such  an  attainder,  after  the  abeyance  has  been  deter- 
mined, and  the  barony  revived  by  the  Crown,  must 
not  be  attended  with  a  similar  consequence ;  for  it  is 
one  and  the  same  dignity  whether  it  is  in  abeyance  or  in 
possession ;  and,  upon  all  just  principles  of  reasoning, 
the  continued  existence  of  such  dignity  must  he  held  to 
depend  equally,  in  both  cases,  upon  the  same  title, 
and  the  same  connexion  with  the  deceased  ancestor. 

But  I  forbear  to  pursue  the  consideration  of  these 
additional  arguments,  because,  as  it  appears  to  me,  the 
very  principle  now  under  discussion,  viz.,  that  the 
attainder  of  one  of  the  co-heirs  shall  not  operate  as  a 
bar  to  one  claiming  through  another  of  the  co-heirs  to 
the  dignity,  has  been  virtually  adopted  and  acted  upon 
by  your  Lordships'  House  in  several  cases.  I  refer  to 
the  case  of  the  Powt/s  barony,  where  John  Crrai/f  the 
descendant  of  one  of  the  co-heirs  of  Edward  Charletofif 
Lord  Pom/Si  was  summoned  to  parliament  in  the  22d 
Edward  the  Fourth,  after  the  attainde!-,  and  before  the 
restoration  in  bloocj,  of  John  Lord  Tipiqft,  the  other 
co-heir,  enjoying  upon  that  writ  of  summons  the  seat 
and  precedence  of  his  ancestor. 

I  refer  again  to  that  of  the  barony  of  Beaumont^  in  the 
first  petition  of  the  claimant  to  which  barony,  he  made 
titlq  as  sole  heir,  upon  the  ground  that  the  attainder 
of  the  other  co-heir  had  extinguished  that  line;  and 
which  petition  gave  occasion  to  the  learned  discussion  of 
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Lord  Chief  Justice  i^^9  before  referred  to.  Upon  the  1839. 
occasion  of  his  second  petition,  he  stated  his  title  as  ^— 
one  of  the  co-heirs  of  Henry  the  First  Baron  Beaumont^  v^^m 
by  his  descent  through  Joan  Lady  Stapleton^  Sir  Henry 
Norreysj  the  son  of  Frideswide^  the  other  co-heir  of  the 
barony,  having  been  attainted  and  executed  in  the  2dth 
year  of  Henry  the  Eighth.  Upon  this  second  petition 
the  report  of  the  very  learned  Attorney  General  of  the 
day,  Sir  John  Scott^  raises  no  difficulty  as  to  the  extin- 
guishment or  forfeiture  of  the  barony,  but  simply  states 
it  to  be  in  abeyance :  and  the  committee  of  this  House, 
after  argument  before  Lord  Loughborough^  the  then 
Lord  Chancellor,  came  to  the  resolution,  which  was 
afterwards  reported  to  the  House,  "  That  it  appears  to 
this  committee  that  the  said  barony  remains  in  abeyance 
between  the  co-heirs  of  the  said  William  descended  from 
his  sister  Joan ; "  which  resolution  was  received  and 
adopted  by  this  House.  ^ 

My  Lords,  such  being  the  grounds  upon  which  the 
rights  of  the  co-heir  in  the  unattainted  line  depend,  it 
remains  only  to  make  an  observation  upon  the  legal 
operation  and  effect  of  the  act  1  Eliz.  No.  22.,  to  which 
your  Lordships'  question  makes  reference,  with  regard  to 
the  rights  that  may  be  claimed  by  the  co-heir  in  the 
attainted  line. 

And,  my  Lords,  it  appears  by  this  statute  that  nothing 
that  had  been  lost  by  the  attainder  has  been  restored  to 
the  descendants  of  the  attainted  person,  but  that  the 
corruption  of  blood  is  so  completely  removed  thereby, 
that  the  heir  may  claim  through  his  attainted  ancestor 
as  if  no  attainder  had  taken  place.  That  the  previous 
attainder  of  the  co-heir  affected  no  forfeiture  of  the 
abeyant  barony  has  been  already  so  fully  discussed  as  to 
make  it  unnecessary  to  state  more,  than  that  the  de- 
scendant of  such  attainted  co-heir  may  claim  the  right  of 
petitioning  Her  Majesty  that  she  would  terminate  the 
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18S9.  the  innocent  co-heirs,  what  is  it  in  effect,  but  to  abridge 
—  and  limit  such  prerogative  of  the  Crown,  and  to  operate 
Camots  more  as  a  penalty  upon  the  innocent  co-heirs  than  on 
the  guilty  offender  ?  And  I  must  confess  I  feel  strongly 
the  weight  of  the  observation  which  has  been  made  at 
your  Lordships'  bar,  that  if  the  attainder  of  one  of  the 
co-heirs  of  a  barony  whilst  it  is  in  abeyance  causes  the 
extinguishment  or  forfeiture  of  the  abeyant  barony,  it 
must  be  matter  of  very  considerable  doubt  whether 
such  an  attainder,  after  the  abeyance  has  been  deter- 
mined, and  the  barony  revived  by  the  Crown,  must 
not  be  attended  with  a  similar  consequence ;  for  it  is 
one  and  the  same  dignity  whether  it  is  in  abeyance  or  in 
possession ;  and,  upon  all  just  principles  of  reasoning, 
the  continued  existence  of  such  dignity  must  he  held  to 
depend  equally,  in  both  cases,  upon  the  same  title, 
and  the  same  connexion  with  the  deceased  ancestor. 

But  I  forbear  to  pursue  the  consideration  of  these 
additional  arguments,  because,  as  it  appears  to  me,  the 
very  principle  now  under  discussion,  viz.,  that  the 
attainder  of  one  of  the  co-heirs  shall  not  operate  as  a 
bar  to  one  claiming  through  another  of  the  co-heirs  to 
the  dignity,  has  been  virtually  adopted  and  acted  upon 
by  your  Lordships'  House  in  several  cases.  I  refer  to 
the  case  of  the  Powt/s  barony,  where  John  Gray^  the 
descendant  of  one  of  the  co-heirs  of  Edward  Charleton^ 
Lord  Powt/s,  was  summoned  to  parliament  in  the  28d 
Edward  the  Fourth,  after  the  attainde!-,  and  before  the 
restoration  in  blood,  of  John  Lord  Tiptqfty  the  other 
co-heir,  enjoying  upon  that  writ  of  summons  the  seat 
and  precedence  of  his  ancestor. 

I  refer  again  to  that  of  the  barony  of  Beaumont^  in  the 
first  petition  of  the  claimant  to  which  barony,  he  made 
titlq  as  sole  heir,  upon  the  ground  that  the  attainder 
of  the  other  co-heir  had  extinguished  that  line;  and 
which  petition  gave  occasion  to  the  learned  discussion  of 
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THE   PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABEYANCE. 
See  Attainder* 

ACCOUNT. 

A  plea  ofpieri^  computavit  in  an  ac- 
tion of  account  against  a  tenant 
in  common  and  bailiff,  is  not  satis- 
fied by  Defendant's  shewing  that 
he  rendered  an  account  of  the 
produce  of  the  sales  of  goods  be- 
longing to  himself  and  Plaintiff, 
together  with  an  account  of  the 
charges  attending  the  sales :  he 
ought  also  to  render  an  account 
of  the  loss,  if  any,  accruing  from 
the  sales  ;  or  an  account  which 
shews  an  agreed  balance  between 
Plaintiff  and  Defendant.  Baxter 
and  Another  v.  Hozier.  Page  288 

ACTIO  NON. 
See  PtBADiMOi  5. 


ACTION  ON  THE  CASE. 

See  Condition.  Deceit.  Evidence, 
8.    Pleading,  11. 

1.  Defendant,  telling  a  bail  that  his 
principal  was  likely  to  abscond, 
procured  from  him  directions  to 
take  his  affidavit  of  justification 
off  the  file.  The  directions  having 
been  given  too  late,  Defendant 
obtained,  by  means  of  them,  an 
order  of  a  Judge  for  the  render  of 
the  principal:  Held,  that  an  ac- 
tion did  not  lie  against  him  for 
this  proceeding,  at  the  suit  of  the 
principal,  without  alleging  and 
proving  express  malice.  Porter 
V.  Weston.  Page  715 

2.  A  declaration  in  case  stated  that 
Plaintiff,  an  infant,  had  employed 
Defendant,  a  surgeon,  to  cure 
her,  and  then  claimed  damages 
for   a   misfeasance:    Plea,   that 
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ADVOWSON. 


ARBITRATION. 


Plaintiff  did  not  employ  Defend- 
ant :  Held,  that  it  was  immaterial 
6y  whom  Defendant  was  em- 
ployed ;  or  that,  if  material,  Plain- 
tiff's submitting  to  Defendant's 
treatment  was  sufficient  proof  of 
the  allegation  of  employment  by 
her.     Gladwell  v.  Steggali. 

Page  733 

ADMISSION. 
See  Evidence,  3. 

ADVOWSON. 

Where  a  Protestant  and  a  Catholic 
are  co-patrons  of  an  advowson, 
the  right  of  presentation  is  in  the 
Protestant  alone*  Edwards  v. 
The  Bishop  of  Exeter  and  Edward 
James  Todd,  Clerk.  652 

AFFIDAVIT. 
See  Practice,  1.  19. 

AGREEMENT. 
See  Evidence,  5.     Stamp. 

AMBIGUITAS  PATENS. 
See  Evidence,  4. 

AMENDMENT. 

See  Costs,  1.  5. -12.    Fine.    Liqui- 
dated Damages. 

ARBITRATION. 

1.  To  an  action  brought  June  27th, 
Defendant  pleaded,  by  way  of  set- 
off, a  claim  against  Plaintiff,  which 
was  not  payable  till  August  Ist, 


though  the  consideration  had  been 
received  by  Plaintiff  before  her 
action  was  commenced.  Under  a 
judge's  order  of  Jul^  27th,  "  by 
consent  of  both  sides,  all  matters 
in  difference  between  the  parties, 
including  the  claim  of  Defendant 
in  her  set-off  in  the  said  action," 
were  referred  to  arbitration: 
Held,  that  the  claim  made  in  the 
set-off  was  properly  entertained 
by  the  arbitrator  as  a  matter  in 
difference,  though  not  payable  till 
after  the  date  of  the  action  and 
the  Judge's  order.  Petch  v. 
Fountain.  ^^^  ^2 

2.  Two  arbitrators  were  to  make  an 
award  by  the  20th  of  August,  or 
such  other  day  as  they  should  ap- 
point ;  in  case  they  disagreed,  an 
umpire  was  to  decide  by  the  20ih 
of  Septembevy  or  such  other  day 
as  he  should  appoint :  The  arbi- 
trators enlarged  their  time  to  the 
Ist  oT  November  ;  and,  in  October, 
gave  the  umpire  notice  of  their 
being  unable  to  agree :  In  Sep- 
tember the  umpire  enlarged  his 
time  till  December^  in  which  month 
he   made   his  award :  Held,  that 

^  he  had  jurisdiction  in  September 
so  to  enlarge  .the  time.  In  re 
Dodington  and  Bailward,         591 

3.  The  Court  or  a  Judge  have  a  con- 
current jurisdiction  to  swear  wit- 
nesses examined  before  an  arbitra- 
tor, notwithstanding  the  statute  S 
8t  ^  /r.  4.  c.  42.  s.4fl.  James  v. 
Attvoood.  69S 

4.  An  arbitrator,  with  a  view  of  en- 
abling one  of  the  parties  litigant  to 
make  an  application  to  this  Courts 


ATTAINDER. 


ATTORNEY. 
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after  the  publication  of  his  award, 
stated  matters  which  shewed  he 
had  put  a  mistaken  construction 
on  the  rule  of  reference,  and 
had  roisdecided  accordingly  :  the 
Court  received  affidavits  of  these 
facts,  and  set  aside  the  award, 
notwithstanding  on  the  face  of  it 
there  was  no  objection.  Jones 
V.  Corry  and  otherSf  Executors  of 
Wilkins.  Page  187 

ARREST. 
See  Execution.     Practice,  1.  17. 

ASSIGNMENT. 

See  Bankrupt,  2.     Condition. 
Evidence,  5. 

ATTAINDER- 

During  the  abeyance  of  a  barony 
descendible  to  the  heirs  of  the 
body,  one  of  the  co-heirs  was  at- 
tainted for  treason.  After  the  pass- 
ing of  an  act  to  restore  in  blood 
the  sons  and  daughters  of  the 
party  attainted,  A.  claimed  through 
the  co-heir  who  was  so  attainted, 
B,  through  another  co-heir ;  held, 
that  it  was  competent  to  the  Crown 
to  determine  the  abeyance  in  fa- 
vour of  A.  or  in  favour  of  B.  In 
the  matter  of  the  Braye  Peerage 
and  the  Camoys  Peerage.         754 

ATTORNEY. 

See  REGULiE  Generales,  160. 
Guaranty,  3. 

1.  The  examiners  of  articled  clerks 
ought  not  to  refuse  to  examine 


a  clerk,  on  the  ground  that  there 
is  doubt  as  to  the  validity  of  his 
service  under  his  articles.  The 
Examiners'  Case.  Page  70 

2.  An  attorney  re-admjtted  in  the 
Court  of  Queen's  Bench,  is  by  such 
readmission  entitled  under  1  &  2 
Vict.  c.  45.  to  practise  in  the 
other  Courts.  Ex  parte  Thomp^ 
son.  S80 

3.  An  attorney  having  been  admitted 
in  the  Court  of  Common  Pleas  in 
January  1826,  without  fraud,— 
upon  an  affidavit  that  he  was  then 
an  attorney  of  the  Court  of  Eling's 
Bench,  and  upon  producing  his  ^ 
admission  in  that  Court,  in  1810, 
and  reading  his  affidavit  that  he 
had  paid  the  duty  on  the  articles, 
and  that  he  had  been  admitted 
an  attorney  of  the  Court  of  King's 
Bench,  —  the  Court  of  Common 
Picas  refused  in  1839  to  strike 
him  off  the  roll,  on  the  ground 
that  he  had  ceased  to  practise  in 
1820,  had  been  readmitted  in  the 
Court  of  King's  Bench  in  1823» 
but  had  not  taken  out  his  certifi- 
cate after  such  re-admission  till 
January  1836.  Paget  v.  Cham" 
bers.  630 

AWARD. 
See  Arbitration,  1, 2. 4.  Costsi  7. 


BAIL. 
See  Practice,  1.4,5. 
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ADVOWSON. 


ARBITRATION. 


Plaintiff  did  not  employ  Defend- 
ant :  Held,  that  it  was  immaterial 
bif  whom  Defendant  was  em- 
ployed ;  or  that,  if  material,  Plain- 
tiff's submitting  to  Defendant's 
treatment  was  sufficient  proof  of 
the  allegation  of  employment  by 
her.     Gladwell  v.  Steggali, 

Page  733 

ADMISSION. 
See  Evidence,  3. 

ADVOWSON. 

Where  a  Protestant  and  a  Catholic 
are  co-patrons  of  an  advowson, 
the  right  of  presentation  is  in  the 
Protestant  alone*  Edwards  v. 
The  Bishop  of  Exeter  and  Edward 
James  Todd,  Clerk.  652 

AFFIDAVIT. 
See  Practice,  1.  19. 

AGREEMENT. 
See  Evidence,  5.     Stamp. 

AMBIGUITAS  PATENS. 
See  Evidence,  4. 

AMENDMENT. 

See  Costs,  I.  5/12.    Fine.    Liqui- 
dated Damages. 

ARBITRATION. 

1.  To  an  action  brought  June  27th, 
Defendant  pleaded,  by  way  of  set- 
off, a  claim  against  Plaintiff,  which 
was  not  payable  till  August  Ist, 


% 


though  the  consideration  had  been 
received  by  Plaintiff  before  her 
action  was  commenced.  Under  a 
judge's  order  of  Jult/  27th,  "  by 
consent  of  both  sides,  all  matters 
in  difference  between  the  parties, 
including  the  claim  of  Defendant 
in  her  set-off  in  the  said  action," 
were  referred  to  arbitration: 
Held,  that  the  claim  made  in  the 
set-off  was  properly  entertained 
by  the  arbitrator  as  a  matter  in 
difference,  though  not  payable  till 
after  the  date  of  the  action  and 
the  Judge's  order.  Peic/i  v. 
Fountain.  Page  442 

2.  Two  arbitrators  were  to  make  an 
award  by  the  20th  of  August^  or 
such  other  day  as  they  should  ap- 
point ;  in  case  they  disagreed,  an 
umpire  was  to  decide  by  the  20th 
of  Septembevy  or  such  other  day 
as  he  should  appoint :  The  arbi- 
trators enlarged  their  time  to  the 
1st  of  November  ;  and,  in  October^ 
gave  the  umpire  notice  of  their 
being  unable  to  agree :  In  Sep- 
tember  the  umpire  enlarged  his 
time  till  December^  in  which  month 
he  made   his  award :  Held,  that 

'he  had  jurisdiction  in  September 
so  to  enlarge  .the  time.  In  re 
Dodington  and  Bailward.        591 

3.  The  Court  or  a  Judge  have  a  con- 
current jurisdiction  to  swear  wit- 
nesses examined  before  an  arbitra- 
tor, notwithstanding  the  statute  3 
&  ^  /r.  4.  c.  42.  «.41.  James  v. 
Attwood.  628 

4.  An  arbitrator,  with  a  view  of  en- 
abling one  of  the  parties  litigant  to 
make  an  application  to  this  Court, 


CONDITION. 


COSTS. 
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COGNOVIT. 
See  Practice,  16. 


CONDITION. 

See  Guaranty,  4. 

1.  A  licence  to  search  for  and  raise 
metals,  and  also  to  carry  them 
away  and  convert  them  to  the 
licensee's  own  use,  passes  an  in- 
terest which  is  capable  of  being 
assigned. 

2.  Alicence  to  mine  was  granted, 

with  a  proviso  that  if  the  grantee, 
after  notice  to  work  according  to 
his  covenant,  failed  to  keep  six 
miners  at  work,  and  the  grantor 
fixed  notice  on  the  premises  that 
he  intended  to  avoid  the  licence, 
it  should  be  lawful  for  the  grantor 
to  re-enter  within  a  month  after 
fixing  the  notice,  and  then  the 
licence  should  be  void.  Held, 
that  notice  to  the  grantee  that 
unless  he  kept  six  miners  at  work, 
the  grantor  would  re-enter  at  the 
expiration  of  a  month,  did  not 
avoid  the  licence  or  render  the 
grantor's  re-entry  lawful. 

3.  Held,  also,  that  for  such  re- 
entry and  extrusion  the  grantee 
might  sue  in  case.  Musketi  v. 
Hill  and  Tozer.  Page  694 


CONDITION  PRECEDENT. 
See  Infancy,  2. 


VOL.  V. 


CONTINGENT  REMAINDER. 
See  Recovery,  2. 


CONTRACT. 

1.  A  buyer  of  goods  requested  2)., 
the  agent  of  the  seller,  to  write  a 
note  of  the  contract  in  the  buyer's 
book :  D.  did  so,  and  signed  the 
note  with  his  own  name :  Held, 
that  such  note  was  not  a  sufficient 
note,  under  the  statute  of  frauds, 
to  bind  the  buyer.  Graham  and 
Others  V.  Musson,  P&ge  603 

2.  It  was  held  a  good  plea  in  covenant 
for  rent,  that  the  lease  was  entered 
into  by  Plaintiff  and  Defendant, 
and  that  the  premises  were  let  to 
Defendant  for  the  express  pur- 
pose of  being  used  by  Defendant 
in  drawing  oil  of  tar  and  boiling 
contrary  to  the  provisions  of  the 
Building  Act.  The  Gas  Light 
and  Coke  Company  v.  Turner.  Q6^ 

COPYHOLD. 
See  Feme  Covert,  1. 


COSTS. 

Stfa*  Practice,  11.    Statute,  Con- 
struction OP,  3,  4. 

1.  Plaintiff  having,  after  plea,  ob- 
tained leave  to  amend  his  declar- 
ation on  payment  of  costs,  by  in- 
creasing the  amount  of  damages, 
and  Defendant  having,  after  the 

SB 
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BANKEUPT. 


CHARTER-PARTY. 


BANKRUPT. 

See  Evidence,  7.    Set-off. 

1.  A  bankrupt  having,  within  two 
months  before  the  Jiaty  deposited 
chattels  by  way  of  pledge,  in  con- 
sideration of  an  advance  of  money, 
Held,  that  the  transaction,  though 
bona  Jide^  and  without  notice  of 
an  act  of  bankruptcy,  was  not 
protected  by  sect.  82.  of  6  G.  4. 
c.  16. ;  but  that  his  assignees  might 
recover  the  value  in  trover.  Wright 
and  others^  Assignees  of  Ross,  a 
Banlruptf  v.  Feamley*  Page  89 
'  2*  The  retiring  pension  of  a  military 
officer  of  the  East  India  Company 
does  not»  upon  his  bankruptcy, 
pass  to  his  assignees.  Gibson  and 
Others^  Assignees  of  J.  Mallan- 
dainet  a  Bankrupt^  v.  The  East 
India  Company.  262 

3.  1.  In  an  action  by  Plaintiffs  as 
assignees  of  0.,  a  bankrupt,  against 
Defendant,  for  non-performance 
of  a  contract,  the  issue  raised  was, 
whether  0.  and  Plaintiffs,  as  his 
assignees,  had  been  alwajrs  ready 
and  willing  to  perform  it :  Held, 
that  the  bankruptcy  and  insol- 
venc}'  of  0.,  and  the  insufficiency 
of  his  assets,  were  circumstances 
from  which  the  jury  might  pro- 
perly infer  that  he  and  his  as- 
signees had  not  been  ready  and 
willing. 

2.  The  contract  was  to  be  per- 
formed on  the  1st  of  July  1835 ; 
and  another  issue  was,  whether 
Plaintifis  had  abandoned  it :  Held, 
that  they  were  bound  to  make 


their  election  within  a  reasonable 
time,  and  that,  as  they  had  taken 
no  decisive  step  till  January  1838, 
the  jury  might  properly  infer  they 
had  abandoned  the  contract.  LarD- 
rence  and  Another^  Assignees  of 
JV.  Okill,  a  Bankrupts  v.  Knovdes. 

Page  399 

BILL  OF  EXCHANGE. 
See  Evidence,  4.  Pleading,  6.  9. 

BUYER  AND  SELLER. 
See  Contract. 


CHARITIES. 
See  Statute,  Construction  of,  5. 

CHARTER-PARTY,  CON- 
STRUCTION OF. 

Under  a  charter-party  to  load  coals 
and  iron  at  Cardiff^  and  proceed 
with  them  to  Alexandria^  the  run- 
ning days  to  commence  on  the 
the  16th  o£  December  1834^  Plain- 
tiff having,  with  Defendant's  con- 
sent, laden  the  coals  at  Pembroke 
in  ten  days  ensuing  the  16th  of 
December y  and  not  having  sailed 
for  CardiJ  till  the  27th,  Held, 
that  the  running  days  were  still  to 
be  reckoned  from  the  16th  of  Dc- 
cemberf  and  that  proof  of  Defend- 
ants consent  satisfied  an  allegation 
in  the  declaration  that  the  coals 
had  been  laden  at  Pembroke  at  his 
request.  Jackson  and  Another  v. 
Galloway.  71 


COSTS. 
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count  for  the  breach  of  a  con- 
tract to  accept  timber,  and  in  a 
general  count  for  goods  sold  and 
delivered :  an  arbitrator,  to  whom 
the  cause  was  referred,  found  that 
Defendant  was  liable  to  pay,  and 
ordered  him  to  pay  to  Plaintiff, 
75/. ;  he  also  found  that  certain  of 
the  timbers  shipped  by  Plaintiff 
were  the  property  of  Plaintiff,  and 
at  his  disposal.  The  Master  hav- 
ing taxed  the  costs  on  all  the 
issues  in  favour  of  Plaintiff,  the 
Court  refused  to  order  a  review  of 
the  taxation.  Rennie  v.  Mills. 

Page  249 
8.  The  sheriff  having  paid  into  Court 
a  sum  paid  to  him  by  Defendant 
on  his  arrest  on  a  bill  of  exchange, 
Plaintiff  obtained  and  made  abso- 
lute a  rule  to  take  it  out  of  Court, 
but  did  not  enter  an  appearance 
for  Defendant.  A  rule  of  De- 
fendant's for  allowing  the  monies 
paid  into  Court  to  be  deemed 
equivalent  to  bail,  was  discharged. 
In  neither  of  these  rules  was  there 
any  mention  of  costs. 

A  year  afterwards  Defendant 
obtained  a  rule  for  Plaintiff  to 
deliver  up  the  bill  of  exchange 
on  payment  of  costs. 

Held,  that  Plaintiff  was  entitled 
to  the  costs  of  the  latter  rule,  but 
not  of  the  two  former.  Hannah 
V.  Willu.  385 

9.  Trespass.  Pleas,  not  guilty  and 
son  assault  demesne;  Defendant 
having  a  verdict  on  the  latter 
plea,  and  Plaintiff  on  the  former, 
Defendant  is  not  entitled  to  the 


costs  of  the  issue  on  the  former, 
Mtdlins  V.  Scott.  Page  423 

10.  In  an  action  of  trespass  against 
magistrates  for  turning  Plaintiff 
out  of  a  cottage  at  the  instance 
of  parish  officers  who  claimed  the 
premises  as  part  of  the  poorliouse, 
the  Court'  refused  .to  call  on 
Plaintiff  to  give  security  for  costs, 
on  the  ground  that  the  action  had 
been  instigated  and  encouraged 
by  a  third  person,  who  had  peti- 
tioned the  House  of  Lords  on 
the  subject,  and  had  thrown  out 
expressions  of  a  determination  to 
see  Plaintiff  reinstated.  Hearsey 
V.  Pechell  and  Another.  466 

11.  A  magistrate,  who  obtains  a 
verdict  in  an  action  brought 
against  him  for  an  act  done  in  his 
judicial  capacity,  must  procure 
the  certificate  of  the  judge  who 
tried  the  cause,  as  a  condition 
precedent  to  his  demand  of  double 
costs  under  7  Jac.  I.  c.  5.  Penny 
V.  Slade  and  Another.  469 

12.  In  an  action  upon  a  bill  of  ex- 
change, drawn  in  figures  for  245/., 
and  in  words  for  two  hundred,  a 
verdict  was  taken  for  Plaintiff, 
subject  to  the  opinion  of  the 
Court  upon  a  special  case  :  If  the 
Court  were  of  opinion  that  Plain- 
tiff was  entitled  to  recover  either 
of  those  sums,  a  verdict  was  to 
be  entered  accordingly;  if  neither, 
a  nonsuit:  The  Court  directed  a 
verdict  for  200/.,  which  Defend- 
ants had  been  ready  to  pay,  but 
had  not  tendered : 

Held,  that  Plaintiff  was  entitled 
3£  2 
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amendment,    paid     money    into 
Court,  by  which  one  of  his  pleas 
became   unavailable,   Held,   that 
he  was  not  entitled  to  the  costs  of 
such  plea.     Gould  v.  Oliver. 

Page  115 

2.  Plaintiff  arrested  Defendant  for 
347/«9  alleged  to  be  due  chieBy 
for  architect's  commission  on  the 
expense  of  a  building  which  Plain- 
tiff's surveyor  estimated  at  5000L 
Defendant's  surveyors  estimated 
the  expense  at  sums  not  exceed- 
ing 3100/.  But  Defendant,  who 
had  the  means  of  knowing,  not 
having  disclosed  what  the  actual 
expense  was,  the  Court  refused 
him  costs  under  43  G.  3.  Dai/  v. 
Clark.  117 

3.  1.  In  trover  by  the  assignee  of  a 
bankrupt.  Defendant  having  suc- 
ceeded on  an  issue  that  Plaintiff 
was  not  possessed  of  the  goods  as 
of  his  property  as  assignee,  and  it 
appearing  that  Plaintiff,  as  assignee 
under  a  second  commission,  had 
allowed  the  bankrupt  to  have  the 
goods  in  his  order  and  disposition, 
Held,  that  Defendant  was  en- 
titled to  the  costs  of  evidence  ad- 
duced to  support  a  third  com. 
mission,  but  not  to  the  expense  of 
proving  that  the  bankrupt's  estate 
had  produced  15^.  in  the  pound 
under  the  second,  upon  which 
point  an  issue  had  been  raised. 

2.  The  cause  having  been  con- 
ducted by  an  attorney  who  was 
member  of  a  firm,  the  Court  al- 
lowed the  costs  of  another  mem- 
ber of  the  same  firm  who  had 
been  called  as  a  witness.    BtUler^ 


Assignee  ofBaketoeUf  a  Bankrupt^ 
V.  Hobson.  Page  128 

4.  An  attachment  for  non-perform- 
ance of  an  award  was  ordered  to 
remain  suspended  to  await  the 
result  of  an  enquiry ;  but  it  was 
to  be  discharged  upon  payment 
of  the  costs  of  the.  attachment,  if 
Defendant  performed  certain  con- 
ditions within  a  certain  time :  De- 
fendant having  failed  to  perform 
the  condition  within  the  time,  the 
attachment  issued,  and  Defendant 
then  complied  :  Held,  that  the 
costs  of  the  enquiry  were  to  be 
considered  as  part  of  the  costs  of 
the  attachmenL  Tyler  t.  Camp' 
bdl.  192 

5.  Assuming  that  a  Judge  has  au- 
thority to  revoke  a  certificate 
granted  to  deprive  a  Plaintiff  of 
his  costs,  at  all  events  it  is  too 
late  to  revoke  it  fourteen  months 
after  the  trial.  WhaUeyy.  WU- 
liamson.  200 

6-  In  an  action  for  lOOOL  on  an 
I.  O.  U.;  the  Master  having  re- 
fused, on  taxation  of  costs  for 
Defendant,  to  allow  two  briefe,  or 
the  expense  of  the  attendance  at 
the  trial  in  London  of  the  attorney 
who  had  conducted  the  cause  in 
the  country,  on  the  ground  that 
Defendant  had  called  no  wit- 
nesses, the  Court  directed  a  review 
of  the  taxation,  on  an  aifidafit 
shewing  that  the  circumstances  of 
the  case  justified  the  employment 
of  two  counsel,  and  tlie  attend- 
ance of  the  attorney  from  the 
country.   Madison  v.  Bacon.  246 

7-  Plaintiff  declared  in  a  spedal 
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under  the  demise  of  1819,  Plain- 
tiff  was  entitled  to  a  right  of  way 
over  Defendant*8  passage.  Hinch^ 
liffe  V.  The  Earl  of  KinnouL 

Page  1 
2.  Premises  in  which  the  business 
of  a  wine  and  spirit  merchant 
was  carried  on  were  assigned,  to- 
gether with  the  licence,  to  Plain- 
tiff by  way  of  mortgage;  the 
occupier  forfeited  the  licence, 
and  Plaintiff's  mortgage  was  paid 
off;  afterwards  the  assignee  of 
the  mortgagor  procured  a  new 
licence,  which  he  sold  to  a  new 
occupier  of  the  premises :  Held, 
that  Plaintiff  could  not  sue  him 
for  the  amount  obtained  on  the 
sale  of  such  licence.  Manifold 
and  Another  v.  Morris^  Assignee 
of  Henry  Rigmaiden^  a  Bankrupt. 

420 

DEMISE. 

See  COTBNANT. 

DEMURRER. 
See  Practice,  14.  18. 

DESCENT. 
See  Devise,  2. 

DEVISE. 

1.  Devise  of  lands  to  testator's 
daughters,  </.  and  /2.,  for  life ;  re- 
mainder to  his  sister  for  life  ;  re- 
mainder to  M.  //.  and  iV.  //.  for 
their  respective  lives,  and  if  either 
of  the  two  should  die  without 
leaving  issue  male,  the  whole  to 
the  survivor  for  life;    If  M.  //. 


should  die  afler  testator's  daugh- 
ters and  sisters,  before  N.  i/.» 
leaving  issue  male,  a  moiety  of 
the  estate  was  to'  go  to  the  first 
and  other  sons  of  M.  if.  in  tail 
male  ;  and  in  default  of  such 
issue,  to  N*  H.  for  life,  remainder 
to  the  use  of  the  first  and  other 
sons  of  iV.  if.  in  tail  male ;  and 
in  default  of  such  issue,  to  testa- 
tor's right  heirs:  UN.  i/.,  after 
the  death  of  testator's  daughters 
and  sisters,  should  die  before  AT. 
//.,  leaving  issue  male,  a  moiety 
of  the  estate  was  to  go  to  the  first 
and  other  sons  of  N.  //.  in  tail 
male  ;  and  in  default  of  such 
issue,  to  Af.  H*  for  life ;  remain- 
der to  the  use  of  the  first  and 
other  sons  of  Af.  if.  in  tail  male ; 
and  in  default  of  such  issue,  to 
the  testator's  right  heirs.  In  case 
M.  H.  and  N.  H.  should  both  die 
without  issue  male,  or  such  issue 
male  should  die-  without  issue 
male,  the  estate  to  go  to  the  use 
of  such  person  as,  at  the  death  of 
the  survivor,  should  be  testator's 
right  heir.  Testator's  daughter 
jR.,  his  sisters,  and  M.  i/.,  all 
died  without  issue  in  the  lifetime 
of «/.  Upon  her  death.  Held,  that 
N.  if.  took  an  estate  tail  in  the 
whole  of  the  property..  Franks 
V.  Price  and  Others^  Page  S7 
1.  S.  seised  of  lands  purchased 
by  himself,  by  his  father,  and  by 
his  grandfather,  devised  them  to 
his  heir  at  law  (for  the  finding  out 
of  whom  he  directed  advertise- 
ments to  be  published),  to  hold  to 
his  heir  in  fee«  subject  to  legacies, 
Se  S 
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payable  within  a  year,  to  daugh- 
ters of  testator'^  first  cousin  on 
the  side  of  his  mother,  and  to  the 
grand-daughters  and  co-heiresses 
of  the  brother  of  his  father's 
mother ;  and  if  no  heir  was  found, 
to  Z.,  on  condition  he  changed 
his  name  to  S. :  testator's  great 
grandfather  was  unknown :  Held, 
that  the  heir  qualified  to  take  need 
not  necessarily  be  of  the  blood  of 
the  testator,  and  that  he  might 
sue  within  sixty  years. 

2.  Zf  having  taken  possession 
of  the  property,  claiming  it  as  his 
own^  twelve  years  af^er  testator's 
death ;  having  adopted  the  name 
of  iS.  .*  and  having  levied  a  fine 
with  proclamations  in  the  name  of 
S*y  Held,  that  such  fine  was  a  bar 
to  a  writ  of  right  brought  by  an 
alleged  heir  of  S,y  and  need  not 
be  specially  pleaded. 

S.  Held,  also,  that  a  pedigree 
which  purported  to  have  been 
compiled  from  monumental  in- 
scriptions, family  records,  and 
history,  was  not  admissible  in  evi- 
dence. 

4.  The  heir  on  the  part  of  the 
great  grandfather  has  a  prior  claim 
to  the  heir  on  the  part  of  the 
maternal  grandfather.  Davies  v. 
Lawndesm  Page  161 

S.  Devise  of  lands  to  M.  iS.  for  life ; 
with  the  use  of  household  goods, 
&c«;  remainder  to  «/.  S,  for  life; 
remainder  to  the  use  of  the  heirs  of 
the  body  of  Af.  <S.  in  tail;  remainder 
over  in  succession  to  divers  persons 
for  life,  and  to  the  heirs  of  their 
bodies  respectively  in  tail;   the 


aforesaid  limitations  to  be  in  siria 
settlement :  Held,  that  M.  S.  took 
an  immediate  estate  for  life  in  the 
real  estates  of  the  testator,  and 
an  estate  in  remainder  in  tal 
general  in  the  same,  expectant 
on  the  determination  of  the  estate 
for  life  limited  to  J.  S>  Dauglat 
V.  Congreve.  Page  31 S 

4^  Devise  to  A,  H*  for  life;  re* 
mainder  to  R.  H.  for  life^  and  to 
his  first  and  other  sons  in  tsO; 
and  for  default  of  issue  to  A.  D. 
H,  for  life ;  remainder  to  his  firrt 
and  other  sons  in  tail ;  and  in 
default  of  such  issue  to  <*sach 
person  bearing  the  surname  of  H. 
as  shall  be  the  male  relation  near- 
est in  blood  to  the  said  IL  H.t 
and  his  heirs  for  ever."  Held, 
that  the  ultimate  remainder  vested 
in  interest  upon  the  death  of  tes- 
tatrix. Stert  and  Another,  Ese- 
cutrix  and  Executor  of  J.  Bum, 
deceased  v.  G.  PUUeU  4Si 

DIGNITY. 

See  Attainder. 

DISCLAIMER. 
See  Surrender. 

DISTRESS. 
See  Guaranty,  3. 

DISTRINGAS. 
See  Practice,  12. 


EAST  INDIA  COMPANY. 
See  Bankrupt,  2. 


ESTOPPEL. 


EVIDENCE. 
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ELECTION  PETITION. 
See  SxATUTBy  Construction  of,  4<. 

ESCAPE. 

See  Pleading,  7* 

Plaintiff's  attorney  being  about  to 
issue  a  ca»  sa,  against  //.  at  the 
suit  of  Plaintiff,  requested  of  the 
sheriff  a  particular  sheriff's  offi- 
cer ;  delivered  the  warrant  to  that 
officer ;  took  him  in  his  carriage 
to  the  scene  of  action,  and  then 
encouraged  an  illegal  arrest^  from 
which  H.  afterwards  escaped : 
Held,  that  Plaintiff  could  not  sue 
the  sheriff  for  such  escape,  and 
that  the  officer  must  be  taken  to 
be  her  special  bailiff.  Doe  v. 
Trye.  Page  573 

ESTATE. 
See  Deed,  Construction  of. 

ESTATE  TAIL. 
See  Recovery. 

ESTOPPEL. 

When  a  verdict  is  found  against  a 
Defendant  on  a  plea  of  set-off,  he 
is  estopped  from  suing  the  Plain- 
tiff for  the  demand  specified  in 
the  plea  of  set-off.  Eastmure  v. 
Laws.  444 

EVICTION. 
See  Pleading,  1.' 


EVIDENCE. 

See  Devise,  2.  Insurance,  1. 
Mortmain.  Statute,  Con- 
struction OF,  2.    Trespass. 

1.  Upon  a  charter-party  engaging 
to  pay  4/.  1 5s.  per  ton  for  goods 
shipped  at  Bombay  for  London^ 
cotton  to  be  calculated  at  fifty 
cubic  feet  per  ton,  —  Held,  that 
evidence  was  admissible  for  De- 
fendant of  a  usage  to  pay  accord- 
ing to.  the  measurement  taken  at 
Bombay^  before  the  goods  are 
loaded.  Also,  that  Plaintiff  was 
entitled  to  shew,  in  reply,  that  his 
captain  objected  to  receive  the 
goodfr  at  the  Bombay  measure- 
ment; measured  them  when  on 
board ;  and  delivered  an  account 
of  that  measurement  to  the  ship- 
pers.    Bottomley  v.  Forbes. 

Page  121 

2.  Held„that  proof  of  Defendant's 
having  paid  for  articles  ordered 
by  his  wife  for  the  use  of  her  own 
house,  was  relevant  evidence  to 
go  to  a  jury,  upon  a  question 
whether  or  not  she  had  placed  her 
niece  at  a  school  with  his  authority 
and  at  his  charge.  M^ George  v. 
Egan.  196 

3.  Defendant,  as  surety  for  iV.,  hav- 
ing received  and  promised  to  pay 
an  account  which  he  was  informed 
had  been  agreed  to  by  N.^  and 
refusing  to  produce  it  on  the  trial 
of  an  action  brought  against  him 
by  Plaintiff,  the  employer  of  JV., 
Held,  that  without  calling  iV., 
Plaintiff  might  prove  by  the  wit- 

3  E  4 
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DEVISE. 


payable  within  a  year,  to  daugh- 
ters of  testator's  first  cousin  on 
the  side  of  his  mother,  and  to  the 
grand-daughters  and  co-heiresses 
of  the  brother  of  his  father's 
mother ;  and  if  no  heir  was  found, 
to  L.y  on  condition  he  changed 
his  name  to  S. :  testator's  great 
grandfather  was  unknown :  Held, 
that  the  heir  qualified  to  take  need 
not  necessarily  be  of  the  blood  of 
the  testator,  and  that  he  might 
sue  within  sixty  years. 

2.  Z«.  having  taken  possession 
of  the  property,  claiming  it  as  his 
own^  twelve  years  after  testator's 
death ;  having  adopted  the  name 
of  iS.  ••  and  having  levied  a  fine 
with  proclamations  in  the  name  of 
S*i  Held,  that  such  fine  was  a  bar 
to  a  writ  of  right  brought  by  an 
alleged  heir  of  S.^  and  need  not 
be  specially  pleaded. 

S.  Held,  also,  that  a  pedigree 
which  purported  to  have  been 
compiled  from  monumental  in- 
scriptions, family  records,  and 
history,  was  not  admissible  in  evi- 
dence. 

4.  The  heir  on  the  part  of  the 
great  grandfather  has  a  prior  claim 
to  the  heir  on  the  part  of  the 
maternal  grandfather.  Davies  v. 
Lotvndes.  Page  161 

3.  Devise  of  lands  to  M.  S.  for  life ; 
with  the  use  of  household  goods, 
&€•;  remainder  to  J.  S.  for  life; 
remainder  to  the  use  of  the  heirs  of 
the  body  of  Af.  <S.  in  tail;  remainder 
over  in  succession  to  divers  persons 
for  life,  and  to  the  heirs  of  their 
bodies  respectively  in  tail ;   the 


aforesaid  limitattom  to  he  in  stria 
settlement :  Held,  that  M.  S.  took 
an  immediate  estate  for  life  in  the 
real  estates  of  the  testator,  and 
an  estate  in  remainder  in  tal 
general  in  the  same,  expectant 
on  the  determination  of  the  estate 
for  life  limited  to  J.  S»  Douglas 
V.  Congreve.  Page  31 S 

4^  Devise  to  A*  H*  for  life ;  re- 
mainder to  R.  H.  for  lifey  and  to 
his  first  and  other  sods  in  tail; 
and  for  default  of  issue  to  A.  D. 
H,  for  life  ;  remainder  to  his  first 
and  other  sons  in  tail ;  and  in 
default  of  such  issue  to  <*sach 
person  bearing  the  surname  of  H. 
as  shall  be  the  male  relation  near- 
est in  blood  to  the  said  R.  H.% 
and  his  heirs  for  ever."  Held, 
that  the  ultimate  remainder  vested 
in  interest  upon  the  death  of  tes- 
tatrix. Stert  and  Another^  Exe- 
cutrix and  Executor  of «/.  BurUi 
deceased  v.  G.  PlateL  4S4 

DIGNITY. 

See  Attaimdeb. 

DISCLAIMER. 

See  Surrender. 

DISTRESS. 
See  Guaranty,  3. 

DISTRINGAS. 
See  Practice,  12. 


EAST  INDIA  COMPANY. 
See  Bankrupt,  2. 


FEME  COVERT. 


FINE. 
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counterpart,  admitted  the  due 
execution  of  the  will  of  P.  S. 
Bringloe  v.  Goodson.       Page  738 

EXECUTION. 

Defendant  was  arrested  at  the  suit 
of  M.  by  <S.,  who  had  a  warrant 
from  the  late   sheriff,  but  none 
from  the  present.     There  was  at 
that    time    another   writ    against 
Defendant,  in  the  sheriff's  office, 
at  the  suit  of  R.9  the  warrant  on 
which,  from  the  present  sheriff, 
was  in  the  hands  of  N.    N.  de- 
livered this  warrant  to  S.,  and  the 
under-sheriff  altered  it  by  insert- 
ing the  name  of  iS.,  and  detained 
Defendant  at  the  suit  of  Plaintiff. 
Held,  that  Defendant  was  entitled 
to  be  discharged  from   custody 
at  the  suit  of  Plaintiff.     Pearson 
and  Others  v.  Yetvens.  .  489 

EXCISE. 
See  Deed,  Construction  of,  2. 


FALSE  JUDGMENT. 
See  Practice,  1% 

FEME  COVERT. 

1.  Under  ss.  77.  &  91 .  of  3  &  4  fT.  4. 
c.  74.,  the  Court  of  C.  P.  autho- 
rized a  feme  covert  to  convey  her 
cbpyhold  property,  her  husband 
having  resided  abroad  for  more 
than  twenty  years  with  another 
woman.     Ex  parte  Ann  Shirley. 

226 


2.  An  affidavit  of  acknowledgment 
by  a  feme  covert,  taken  before  a 
notary  public  in  Illinois^  Held, 
sufficient.  Ex  parte  Mary  Ann 
Mann.  Page  226 

FINE. 
See  Devise,  2. 

1.  The  Court  amended  a  fine  levied 
at  the  Cardigan  court  of  great 
session  1830,  by  indorsing  the 
proclamations,  it  appearing  to  be 
the  practice  in  that  court  to  pro- 
claim all  fines,  and  that  two  pro- 
clamations were  actually  made, 
though  not  indorsed,  on  the  fine 
in  question.  Evans,  Demandant ; 
Davies  and  Wife,  Deforciants. 

229 

2.  Fine  of  conusor's  lands  in  Y. 
and  any  other  adjoining  parish, 
amended  by  inserting  the  parish 
of  R,,  an  adjoining  parish  in  which 
the  conusor  had  land,  which  had 
gone  according  to  the  deed  to 
lead  the  uses.  Totton,  Demand- 
ant ;  Vincent,  Deforciant.        626 

FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 

FRAUDULENT  REPRESENT- 
ATION. 

See  Deceit. 

FREIGHT. 
See  Insurance. 
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EVIDENCE. 


ness  who  produced  a  duplicate 
that  that  was  the  account  N,  had 
gone  over,  and  that  he  had  said  it 
was   correct.     Ward  v.  Suffield. 

Page  381 

4*.  A  bill  of  exchange  was  expressed 
in  figures  to  be  drawn  for  245/., 
in  words,  for  two  hundred  pounds, 
value  received,  with  a  stannp  ap- 
plicable to  the  higher  amount : 
Held>  that  evidence  to  shew  that 
the  words  "  and  forty-Jive**  had 
been  omitted  by  mistake  was  not 
admissible.  Saunderson  and  Others 
V.  Piper  and  Others,  425 

5.  (1.)  In  an  action  against  an  as- 
signee of  a  term  for  rent,  a  wit- 
ness was  called  for  PJaintifF  who 
had  himself  occupied  the  premises 
during  a  part  of  the  period  which 
Defendant  was  called  on  to  pay 
for:  Held,  that  he  was  prima 
facie  interested;  that  the  objec- 
tion to  his  competency  should  be 
taken,  if  at  all,  on  the  vone  dire  ; 
and  that,  on  his  shewing  that  he 
was  under-tenant  and  not  as- 
signee, he  was  a  competent  wit- 
ness for  Plaintiff. 
(2.)  An  agreement  to  assign  upon 
payment  of  200^.  by  instalments, 
—  the  assignee  to  save  the  as- 
signor harmless  from  liability  to 
the  lessor,  and  the  assignor  to  re- 
enter on  non-payment  of  an}'  of 
the  instalments,  —  Helcf  to  be  an 
agreement  for  an  assignment  only, 
and  not  an  assignment.  Harts- 
homey.  fVatson.  477 

.6.  Plaintiff  declared  in  debt  for  100/. 
due  for  work  and  labour,  and  on 


an  account  stated.  Plea,  pay- 
ment of  100/.  in  satisfaction  of  the 
causes  of  action  mentioned  in  the 
declaration.  Plaintiff  proved  that 
96/.  I7s,  lid.  was  due  to  him  for 
the  balance  of  his  account,  after 
giving  credit  for  the  100/.  he  had 
received,  and  that  Defendants  had 
admitted  the  correctness  of  the 
account :  Held,  that  the  plea  was 
not  proved,  and  that  Plaintiff  need 
not  new  assign.  James  v.  Lingham 
and  Another.  Page  553 

7*  Plaintiff,  at  the  recommendation 
of  B,y  sent  goods  to  a  dyer,  who 
was  told  by  Plaintiff's  son  that 
B.  would  give  directions  about 
them :  B.  called,  and  gave  direc- 
tions :  and  afterwards  became 
bankrupt:  in  trover  for  these 
goods  brought  by  Plaintiff  against 
^.'s  assignees.  Held,  that  the  di- 
rections given  by  B,  were  admis- 
sible in  evidence  for  the  assignees. 
Sharp  V.  Newsholme  and  Others^ 
Assignees  of  Baily^  a  Bankrupt, 

713 

8.  The  disbelief  of  the  party  making  a 
charge  before  a  magistrate  is  some 
evidence  of  want  of  probable 
cause,  notwithstanding  other  evi- 
dence has  shewn  that  there  was 
prima  facie  probable  cause  for 
making  the  charge.  Broad  v. 
Ham,  722 

9.  In  covenant  on  an  indenture  of 
lease  which  purported  to  be 
granted  by  J.  S.,  in  exercise  of  a 
power  given  by  the  will  of  P.  S., 
Held  that  Defendant,  by  holding 
under  the  lease  and  executing  a 


INFANCY. 


INSURANCE- 
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HUSBAND  AND  WIFE. 
See  Evidence,  2. 

A  deed  of  separation  between  Plain- 
tifiP  and  his  wife  having  been 
drawn  up,  but  not  executed  by 
Plaintiff; 

Held,  that  his  executing  such 
deed  was  a  legal  consideration  for 
a  promise  by  Defendant  to  pay 
certain  debts  and  expenses,  for 
which  Plaintiff  was  solely  liable. 
Jones  V.  Waite.  P*f?e  341 


ILLEGAL  CONTRACT. 

See  Contract. 

INFANCY. 

L  Defendant,  an  infant,  living  in  a 
style  of  some  pretension,  having 
purchased  of  Plaintiff,  in  the 
course  of  four  months,  silks  to 
the  amount  of  SSl*^  some  of  which 
were  delivered  in  the  presence  of 
her  mother,  and  some  sent  to  a 
fashionable  hotel,  where  Defend- 
ant and  her  mother  lived.  Held, 
that  Defendant  was  liable  for  the 
amount,  notwithstanding  plaintiff 
had  omitted  to  make  any  enquiries 
of  the  mother  whether  or  not  the 
articles  were  necessary  for  the 
Defendant.     Dalton  v.  Gib.    198 

2.  In  an  action  against  an  infant  for 
the  price  of  necessaries  furnished 
to  him,  enquiry  by  Plaintiff  as  to 
Defendant's  circumstances  is  not 


a  condition  precedent  to  the  right 
to  recover.     Brayshaiio  v.  Eaton, 

Page  231 

INSOLVENT  DEBTOR. 

See  Pleading,  2* 

A  discharged  insolvent  is  liable  to 
repay  his  surety  who  pays  for  him, 
after  his  discharge,  an  annuity 
due  before.      Abbott  v.  Bruere 

598 

INSURANCE. 

1.  Upon  an  undertaking  to  effect  an 
insurance  according  to  special  in- 
structions, a  part  of  the  duty  im- 
plied is  the  giving  notice  to  the 
employer  in  case  of  failure ;  and 
an  actual  promise  to  that  effect, 
though  averred  in  the  declaration, 
need  not  be  proved.  Callander 
V.  Oelrichs  and  Another*  58 

2.  Plaintiffownerofaship,  effected  a 
policy  on  freight  at  and  from  the 
Coromandel  coast  to  Bourbon : 
the  ship  put  into  a  port  on  the 
Coromandel  coast  for  repairs; 
Plaintiff  purchased  a  cargo,  and 
had  it,  ready  to  be  sent  on  board, 
about  seven  miles  from  the  port : 
the  ship  was  lost  by  an  accident 
in  going  out  of  dock ;  the  policy 
covered  perils  of  the  seas  and  all 
other  perils,  losses,  and  misfor- 
tunes : 

Held,  that  Plaintiff's  interest  in 
the  profit  of  conveying  the  cargo 
was  properly  described  as  freight ; 
that  the  cargo  being  ready  when 
the  ship  was  about  to  leave  the 
dock,  the  risk  attached;  and  that 
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GUARANTY. 


GENERAL  ISSUE. 
See  Pleading,  11. 


GUARANTY. 

1.  Plaintiff  having  pressed  IV,  for 
payment  of  a  debt,  Defendant, 
JV.*8  attorney,  sent  to  Plaintiff  a 
bill  accepted  by  JV,  at  two 
months,  enclosed  in  a  letter,  in 
which  Defendant  said,  **  W.  being 
disappointed  in  receiving  remit- 
tances, and  you  expressing  your- 
self inconvenienced  for  money,  I 
send  you  his  acceptance  at  two 
months."  Plaintiff  refused  to  take 
the  bill  unless  Defendant  put  his 
name  to  it.  Defendant  wrote  on 
the  back  of  the  letter,  **  I  will  see 
the  bill  paid  for  Wr 

Held,  that  Defendant  was  re- 
sponsible, and  that  the  consider- 
ation for  the  guaranty  sufficiently 
appeared.  Emmoti  v.  Keams. 

Page  559 

2.  "  I  hereby  guarantee  you  the 
payment  of  the  proceeds  of  the 
goods  you  have  consigned  to  my 
brother,  and  also  any  future  ship- 
ments you  may  make,  in  consider- 
ation of  2; .  6d,  paid  me." 

Held,  a  sufficient  memorandum, 
within  the  Statute  of  Frauds,  to 
make  the  subscriber  liable  to  the 
vendor,  notwithstanding  it  did  not 
expressly  disclose  by  whom  the 
2s,  6d,  was  paid.'  Dutchman  v. 
Tooth.  577 

3.  Defendant,  attorney  of  0»,  au- 


thorized Flaintiffii,  ai  brokers,  to 
distrain  the  goods  on  A,*b  pre- 
misesy  for  rent  due  to  O. ;  where- 
upon the  distress  was  made. 
Some  of  the  goods  being  privi- 
leged from  distress,  and  claimed 
by  the  owners,  Plaiotifi  required 
an  indemnity,  which  Defendant 
gave  on  the  part  of  O.,  and  after- 
wards said  he  would  give  a  fur- 
ther guaranty.  The  owners  of 
the  privileged  goods  having  sued 
and  recovered  against  Plain tifi. 
Held,  that  Defendant  was  liable 
to  make  good  the  loss  they  had 
sustained.  Toplu  and  Another  v. 
Grane.  Page  636 

4-.  A  guaranty  given  by  Defendant 
was  to  be  void  if  Plaintiff  should 
omit  to  avail  himself  to  the  ut- 
most of  any  security  he  held  of 
W*  i2.,  and  if  any  thing  should 
prevent  Defendant  from  retain- 
ing the  proceeds  of  an  execution 
levied  on  the  property  of  W.  R. 
Held,  that  the  guaranty  was  not 
avoided  by  Plaintiff's  omitting  to 
put  in  suit  a  bill  of  exchange 
drawn  by  fV.  R.,  and  accepted  by 
an  insolvent  still  in  prison,  or  by 
Defendant's  being  deprived  of  a 
part  of  the  proceeds  of  his  exe- 
cution against  fV,  R,,  such  part 
being  the  value  of  the  goods  of 
another  person  wrongfully  taken 
under  that  execution.  Muskett 
v.  RogerSf  the  Elder,  728 


MAGISTRATE. 


MORTMAIN. 
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of  the  one  part,  and  Plaintiff  of 
the  other,  and  executed  only  by 
Plaintiff  and  Defendant,  the  de- 
claration described  it  as  an  agree- 
ment between  Plaintiff  and  De- 
fendant: Held,  that  this  was  a 
variance  which  a  Judge  or  the 
Court  had  power  to  amend  under 
3  &  4.  IV.  4^.  c.  42.  s.  23.  Bo^s 
V.  Ancell.  Page  390 


MAGISTRATE. 

See  Costs,  11. 

Seven  borough  magistrates,  includ- 
ing the  mayor,  assembled  to  ap- 
point overseers.  The  mayor  drew 
from  his  pocket  two  blank  forms, 
with  three  seals  ready  attached, 
filled  them  up  with  the  names  of 
two  persons  of  his  own  political 
party,  handed  them  to  the  two 
magistrates  sitting  next  to  him- 
self, and,  on  their  being  signed, 
immediately  dispatched  them  by 
a  constable  to  be  served.  As 
soon  as  the  constable  had  lefl  the 
room,  the  four  other  magistrates, 
who  had  not  observed  the  mayor's 
proceedings^  requested  him  to  no- 
minate two  other  overseers,  and, 
upon  his  refusing  to  put  the  ques- 
tion, appointed  them  without  his 
concurrence.  The  mayor  after- 
wards caused  a  distress  to  be 
levied  on  Plaintiff  for  refusing  to 
pay  a  rate  made  by  the  overseers 
appointed  by  the  mayor.   Plaintiff 


having  sued  the  mayor  in  trespass^ 
the  jury  were  directed  that  they 
might  find  for  Plaintiff,  if  they 
thought  the  mayor's  appointment 
of  overseers  to  be  fraudulent. 
The  jury  having  -  found  it  not 
fraudulent,  the  Court  refused  a 
new  trial,  which  was  moved  for 
on  the  ground,  that  whether  the 
appointment  were  fraudulent  or 
not,  it  was  void,  as  being  a  judi- 
cial act  done  by  the  minority  of 
the  justices  assembled,  without 
opportunity  of  deliberation  af- 
forded to  the  entire  body.  Penny 
v.  Slade  and  Another.     Page  319 

MEMORANDA,  186.  365. 

MINING  LICENCE. 

See  Condition. 

MISFEASANCE. 
See  Action  on  thb  Case,  2. 

MONEY  HAD  AND  RECEIVED. 
See  Deed,  Construction  of,  2. 

MORTMAIN. 

£.,  eighty-four  years  old,  conveyed 
house  and  land  to  Plaintifis,  in  June 
1836,  for  490/.,  which  was  paid 
down :  L.  lived  in  the  house  till 
March  1838,  when  he  died :  the 
property  was  conveyed  by  deed 
indented,  executed  in  the  presence 
of  two  witnesses,  and  enrolled 
within  six  months  after  the  exe- 
cution, upon  trust  to  secure  the 
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NEW  TRIAL. 


PAWNBROKER. 


religious  observances  of  a  congre- 
gation of  dissenters,  and,  shortly 
after  the  execution  of  it,  L.  trans- 
ferred BOOL  to  PlaintiflPs,  who  built 
a  chapel  on  the  land ;  Held,  that 
it  was  open  to  L.'s  heir  to  impeach 
the  validity  of  this  deed,  and  that 
it  was  a  question  for  the  jury, 
vFhether   the   transaction    was    a 
fraudulent  contrivance   to  elude 
the  statutes  of  mortmain.     Doe 
dm.  Williams  and  Others  v.  Uoyd. 

Page  T^l 


NEW  TRIAL. 

See  Practice,  3.    Magistrate. 
Mortmain. 

The  jury  having  given  a  verdict  for 
only  205,  in  a  case  of  slander,  the 
Court  refused  to  grant  a  new  trial 
at  the  instance  of  the  Plaintiff. 
Rendall  v.  Hai/xvard.  *24 

NEW  ASSIGNMENT. 
See  Evidence,  6. 


PATENT. 

A  patent  was  taken  out  in  respect 
of  new  machinery  for  preparing 
flax  and  improved  machinery  for 
spinning  flax :    the  improvemeot 
as  to  spinning  consisted  in  spin- 
ning at  a  shorter  reach  than  had 
before  been   practised;    but  the 
contraction  of  the  reach  was  ren- 
dered practicable  by  the  macer- 
ation of  the  flax  in  the  new  ma- 
chinery   for    preparing    it;    for 
spinning  machines,  varying  in  the 
distance  of  the  reach,  had  been 
in   use   before:    Held,  that  the 
patent  was  void,  though  the  ma- 
chinery  for  preparing   the    flax 
was  new  and  useful.  Kay  v.  Mar- 
shaU  and  Others.  Page  492 


OUTLAWRY. 
See  Practice,  19. 


PAWNBROKER. 

A    pawnbroker,    who,     in     taking 
pledges,    omits    to     pursue    ihe 
course  required  by  39  &  40  G.  3. 
C.99.  *.6.,  acquires  no  property 
in  the  pledges,  and  cannot  main- 
tain a  lien  on  them  against  the 
assignees  of  a  pawner  who  after- 
wards becomes  bankrupt.     Fer' 
gusson  and  Another^  Assignees  of 
IV.   H.  Bullock,  a   Bankrupt  v. 
Norman.  76 

PAYMENT. 

See  Evidence,  6. 


PENALTY. 
See  Liquidated  Damages. 


PLEADING. 
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PLEADING. 


See  Account.  Action  on  the 
Case.  Contract,  2.  Insur- 
ance, 1.    Libel.    Practice,  14. 

1.  A  declaration  alleging  an  evic- 
tion, as  a  breach  of  a  covenant 
for  quiet  enjoyment,  must  not 
leave  it  matter  of  doubt,  whether 
the  evictor  might  not  have  come 
in  under  title  from  the  Plaintiff 
himself.     Brookes  v.  Humphreys, 

Page  55 

2.  To  a  plea  of  discharge  under  the 
Insolvent  Debtors'  Act,  Replica- 
tion, that  Plaintiff,  though  in  Eng- 
land,  had  not  been  served  with 
notice  of  the  filing  of  Defendant's 
petition.  Held  ill.    Reid  v.  Croft. 

68 
3-  To  an  action  of  trover  Defendant 
pleaded,  that  Defendant  being 
within  the  jurisdiction  of  the  Ad- 
miralty Court  of  Sierra  Leone, 
Plaintiff  recovered  a  judgment 
against  him  in  that  Court  for  the 
same  cause  of  action :  Held  ill. 
Smith  V.  Nieolls.  208 

4.  In  an  action  for  false  imprison- 
ment, the  Court  allowed  Defend- 
ant to  plead — 1.  that  Plaintiff 
had  'forged  the  acceptance  of  a 
bill  of  exchange ;  2.  that  he  had 
issued  an  acceptance  knowing  it 
to  be  forged ;  3.  that  Defendant 
had  reasonable  cause  to  believe 
Plaintiff  had  forged  the  accept- 
ance ;  4.  that  Plaintiff  had  obtained 
money  on  the  bill  by  false  pre- 
tences ;  —  the  Defendant  refusing 
to  allow  the  circumstances  to  be 


given  in  evidence  under  one  plea; 
and  it  not  necessarily  appearing 
that  they  were  only  one  transac- 
tion. Currie  v.  Almond,  Page  224 

5.  A  plea  pleaded  to  a  part  only  of 
the  Plaintiff's  demand,  ought  to 
commence  with  the  formula  of 
actionem  non,  whether  it  be  plead- 
ed in  bar  of  part  of  the  demand, 
or  only  against  the  ^rMer  main- 
tenance of  the  action  in  respect 
of  that  part.     Upward  v.  Knight. 

S38 

6.  To  trover  for  a  bill  of  exchange. 
Defendant  having  pleaded,  that 
Plaintiff  indorsed  the  bill  in  blank; 
that  R.  became  the  holder;  and 
that  Defendant,  believing  that  R. 
had  authority  to  dispose  of  the 
bill,  took  it  of  him  as  a  pledge  to 
secure  the  payment  of  a  debt,  — 
Replication,  that  at  the  time  of 
taking  the  bill  from  R,  Defendant 
knew  he  had  not  authority  to 
pledge  it,  Held,  sufficient. .  Hil- 
ton V.  Swan,  413 

7.  To  an  action  of  escape  against 
the  marshal,  a  plea  that  the  pri- 
soner escaped  without  the  know- 
ledge of  Defendant  to  places  un- 
known to  Defendant,  and  volun- 
tarily, and  without  the  knowledge 
of  Defendant,  returned  into  the 
custody  of  Defendant,  is  insuffi- 
cient :  the  plea  ought  to  aver, 
that  the  Defendant  did  not  know 
where  the  prisoner  was  during 
any  period  of  his  absence.  Davis 
v.  Chapman.  453 

8.  The  bankruptcy  of  a  sole  Plaintiff 
before  action  is  an  issuable  plea. 
fVillis  V.  HaUett,  465 
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9.  To  an  action  on  a  bill  of  ex- 
change, plea  that  Defendants' 
bankers  paid  the  bill,  and  after- 
wards lost  it,  and  that  it  came  lo 
Plaintiffs'  hands  without  consider- 
ation, Held,  ill,  for  duplicity  and 
uncertainty.  Deacon  and  Others, 
Executors  of  F.  Deacon^  deceased, 
V.  Stodhart  and  Others.  Page  594 

10.  To  an  action  of  trespass,  De- 
fendant pleaded  a  right  of  way  on 
foot  and  with  horses,  cattle,  carts, 
waggons,  and  other  carriages  for 
the  convenient  occupation  of  his 
close  K. 

The  jury  having  found  that  he 
had  a  right  of  carting  timber  and 
wood  only  from  K.,  Held,  that 
Plaintiff  was  entitled  to  the  entire 
verdict,  and  that  Defendant  could 
not  enter  it  distributively  for  such 
right  as  the  jury  found.  Higham 
V.  Rabett.  621? 

11.  In  case  against  Defendant  for 
negligently  driving  his  cart  and 
horse  against  Plaintiff's  horse, 
Held,  that  under  the  plea  of  not 
guilty,  Defendant  could  not  shew 
that  he  was  not  the  person  driving, 
and  that  the  cart  did  not  belong 
to  him.     Taverner  v.  Little,    678 

PRACTICE. 
See  Execution.    Release. 

1.  (1.)  Defendant  having  been  ar- 
rested, and  having  put  in  special 
bail  in  September  1838,  the  Court  i 
entered  an  exonerelur  on  the  bail  I 
piece,  under  1  &  2  Vict,  c.  1 10. 
*.  7. 

(2.)  An  affidavit  for  the  holding 


to  bail,  or  detention  of  a  party 
under  that  statute,  rauat  state  the 
deponent's  belief  that  Defendant 
is  about  to  leave  England  unless 
he  be  forthwith  apprehended,  and 
the  facts  on  which  such  belief  is 
grounded.     Bateman  v.  Dunn. 

Page  49 

2.  Semble,  notice  by  the  solicitor  to 
the  petitioning   creditor,   that  a 

Jiat  has  been  issued  against  a  party 
whose  goods,  or  the  proceeds  of 
them,  are  in  the  hands  of  the 
sheriff  under  an  execution^  is  not 
a  sufficient  claim  of  the  goods  to 
warrant  an  application  for  a  rule 
to  interplead.  Tarleton  v.  Dume^ 
low.  110 

3.  A  cause,  eighth  on  the  list,  was, 
on  the  day  of  trial,  called  on  in 
its  regular  turn  before  eleven 
o'clock,  and,  the  attorney  for  De- 
fendants not  having  delivered  his 
briefs,  a  verdict  was  taken  for 
Plaintiffs  for  71.  The  Court  re- 
fused a  new  trial,  even  on  pay- 
ment of  costs  by  Defendant's  at- 
torney. Watson  V.  Reeve  and 
Another.  112 

4.  Defendant,  residing  in  Scotland, 
the  Court  refused  to  enter  an  ^x- 
oneretur,  on  the  bail-piece  under 
1  &  2  Vict.  c.  110.  Dalton  v. 
Gib.  113 

5.  Under  1  &  2  Vict.  c.  110.,  the 
Court  stayed  proceedings  in  an 
action  on  the  bail-bond,  without 
an  affidavit  of  merits.  Norris  v. 
Bracken.  114 

6.  In  order  to  judgment  as  in  case 
of  a  nonsuit,  Defendant  cannot 
rely  on  a  notice  of  trial  which  he 


PRACTICE. 


793 


^  has  refused  to  accept.  Clarke  v. 
Goldsmid.  '  Page  120 

7.  The  circumstance  that  there  are 
only  twenty-nine  special  jurors  in 
a  county  is  not  a  sufficient  ground 
for  changing  the  venue.  Doe 
dem.  Lloyd  v.  Williams.  205 

8.  A  Defendant  was  described  in  a 
writ  of  summons  as  of  Netocastle- 
upofi'Tyne^  in  the  county  of 
Northumberland:  Held,  no  mis- 
description; Nexvcastle'upoH'Tyne 
consisting  of  the  town  and  county 
of  Newcastle-upoH'-Tyne,  and  of 
certain  townships  in  the  county 
of  Northumberland,  Rippon  v. 
Daxvson,  206 

9.  Issue  was  joined,  in  a  country 
cause,  on  the  12th  of  June^  but 
no  notice  of  trial  was  given  for 
the  ensuing  assizes :  Held,  that  it 
was  too  soon  to  move  for  judg- 
ment as  in  case  of  a  nonsuit  in  the 
ensuing  Hilary  term.  JVilliams 
v.  Davis.  227 

10.  In  debt  for  150/.  Defendant  hav- 
ing pleaded  to  the  whole  action 
that  he  had  paid  Plaintiff  50/., 
Plaintiff  signed  judgment  by  nil 
dicit  for  100/.  Held  irregular. 
Wood  V.  Farr.  247 

11.  Plaintiffs  signed  judgment  and 
taxed  costs  on  the  16th  of  July : 
at  that  time  certain  costs  were 
due  to  Defendant,  on  a  rule  of 
Plaintiffs  which  had  been  dis- 
charged :  Defendant,  to  avoid  ex- 
ecution, paid  debt  and  costs  in 
the  action,  insisting,  that  he  was 
entitled  to  set  off  the  costs  of  the 
rule  discharged,  but  not  making 
any  formal  demand:  upon  motion, 

VOL.  V. 


afterwards,  the  Court  directed 
Plaintiffs  to  pay  those  costs. 
Abernethy  and  Another  v.  Paton. 

Page  276 

12.  (1.)  Where  Defendant's  place  of 
abode  could  not  be  discovered  at 
the  time  of  issuing  a  writ  of  sum- 
mons. Held,  that  it  was  sufficient 
to  describe  her,  as  of  her  last 
known  place  of  abode. 

(2.)  By  leave  of  the  Court  or  a 
Judge,  a  writ  of  alias  or  pluries 
summons,  or  ^  distringas  thereon, 
may  be  issued  and  bear  teste,  after 
the  previous  writ  of  summons  has 
expired. 

(3.)  An  alias  pluries  to  compel 
appearance  taken  out  after  a  dis' 
tringas  had  been  obtained  for  the 
purpose  of  proceeding  to  out- 
lawrv,  was  held  available  notwith- 
standing  such  distringas,  the  dis- 
tringas never  having  been  acted 
on  or  delivered  to  the  sheriff. 
Norman  v.  Winter.  279 

13.  A  return  to  a  writ  of  false  judg- 
ment, that  the  Plaintiff  in  error 
has  not  given  security  for  pro- 
secuting his  suit,  is  ill.  Crookes 
V.  Longden.  410 

14.  To  an  action  on  a  promissory 
note.  Defendant  pleaded  that, 
after  the  making  the  note.  Plain- 
tiff drew  a  bill  on  Defendant^ 
which  Defendant  accepted,  and 
Plaintiff  received  in  satisfaction  of 
the  note.  Plaintiff  replied  that  he 
did  not  draw.  Defendant  did  not 
^accept,  and  Plaintiff  did  not  re- 
ceive the  bill  in  satisfaction.  De- 
fendant having  demurred  to  the 
replication,  Held,  that  the  Court 

3f 
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9.  To  an  action  on  a  bill  of  ex- 
change, plea  that  Defendants' 
bankers  paid  the  bill,  and  after- 
wards lost  it,  and  that  it  came  lo 
Plaintiffs'  hands  without  consider- 
ation, Held,  ill,  for  duplicity  and 
uncertainty.  Deacon  and  Others^ 
Executors  of  F.  Deacon^  deceased^ 
▼.  Stodhart  and  Others.  Page  594 

10.  To  an  action  of  trespass,  De- 
fendant pleaded  a  right  of  way  on 
foot  and  with  horses,  cattle,  carts, 
waggons,  and  other  carriages  for 
the  convenient  occupation  of  his 
close  K. 

The  jury  having  found  that  he 
had  a  right  of  carting  timber  and 
wood  only  from  /T.,  Held,  that 
Plaintiff  was  entitled  to  the  entire 
verdict,  and  that  Defendant  could 
not  enter  it  distributively  for  such 
right  as  the  jury  found.  Higham 
V.  RabetL  622 

11.  In  case  against  Defendant  for 
negligently  driving  his  cart  and 
horse  against  Plaintiff's  horse, 
Held,  that  under  the  plea  of  not 
guilty.  Defendant  could  not  shew 
that  he  was  not  the  person  driving, 
and  that  the  cart  did  not  belong 
to  him.     Taverner  v.  Little.    678 

PRACTICE. 
See  Execution.    Release. 

1.  (1.)  Defendant  having  been  ar- 
rested, and  having  put  in  special 
bail  in  September  1838,  the  Court 
entered  an  exoneretur  on  the  bail 
piece,  under  1  &  2  Vict.  c.  110. 
s.  7. 

(2.)  An  affidavit  for  the  holding 


to  bail,  or  detention  of  a  party 
under  that  statute,  rauat  state  the 
deponent's  belief  that  Defendant 
is  about  to  leave  England  unless 
he  be  forthwith  apprehended,  and 
the  facts  on  which  such  belief  is 
grounded.     Bateman  v.  Dunn. 

Page  49 

2.  Semblcy  notice  by  the  solicitor  to 
the  petitioning   creditor,   that  a 

Jiat  has  been  issued  against  a  party 
whose  goods,  or  the  proceeds  of 
them,  are  in  the  hands  of  the 
sheriff  under  an  execution,  is  not 
a  sufficient  claim  of  the  goods  to 
warrant  an  application  for  a  rule 
to  interplead.  TarUton  v.  Dume^ 
low.  1 10 

3.  A  cause,  eighth  on  the  list,  was, 
on  the  day  of  trial,  called  on  in 
its  regular  turn  before  eleven 
o'clock,  and,  the  attorney  for  De- 
fendants not  having  delivered  his 
briefs,  a  verdict  was  taken  for 
Plaintiffs  for  71.  The  Court  re- 
fused a  new  trial,  even  on  pay- 
ment of  costs  by  Defendant's  at- 
torney. Watson  v.  Reeve  and 
Another.  112 

4.  Defendant,  residing  in  Scotland^ 
the  Court  refused  to  enter  an  er- 
oneretur,  on  the  bail -piece  under 
1  &  2  Vict.  c.  110.  Dallon  v. 
Gib.  113 

5.  Under  '1  &  2  Vict.  c.  110.,  the 
Court  stayed  proceedings  in  an 
action  on  the  bail-bond,  without 
an  affidavit  of  merits.  Norris  v. 
Bracken.  1 14 

6.  In  order  to  judgment  as  in  case 
of  a  nonsuit.  Defendant  cannot 
rely  on  a  notice  of  trial  which  be 


RELEASE. 


SET-OFF. 
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RECOVERY. 

1.  An  estate  tail  granted  by  King 
Charles  II.  to  one  of  his  illegiti- 
mate children  for  love  and  affec- 
tion, may  be  well  barred  under 
3  &  4?  W.^,  c.  74.  s.  15.,  notwith^ 
standing  the  statute  34*  &  S5  H.  8. 
c.  20.  The  Duke  of  Grafion  v. 
The  London  and  Birmingham 
Railvoay  Company.  F&ge  27 

2.  A  common  recovery  with  double 
voucher,  suffered  by  bare  tenant 
for  life  as  vouchee,  without  feoff- 
ment or  fine,  Held  to  destroy  a 
contingent  remainder  immediately 
expectant  on  the  life  estate,  not- 
withstanding the  statute  \^  Eliz. 
c.  8.   Doe  dem,  Davies  v.  Gat  acre. 

609 

REGUL^  gene;rales. 

Page  160. 

release. 

The  Court  will  not,  on  a  summary 
application,  set  aside  a  release 
given  to  a  Defendant  by  one  of 
two  co-Plaintiffs,  unless  fraud  be- 
tween the  releasor  and  the  De- 
fendant be  clearly  established  by 
the  affidavits  in  support  of  the 
application.  Crook  and  Another 
V.  Stephen.  688 

REMAINDER. 
See  Devise. 


SEPARATION  DEED. 
See  Husband  and  Wife. 


SET-OFF. 

See  Practice,  U.    Estoppel. 

Upon  a  dissolution  of  partnership, 
Defendant  agreed  to  pay  his  co- 
partners 6817/*  9s.  Sd.,  as  his  share 
of  the  liabilities  of  the  firm,  they 
taking  the  effects  and  assets,  and 
undertaking  to  pay  a  debt  of 
51,891/.  12*.  due  from  the  firm, 
to  H.  After  the  dissolution,  they 
became  bankrupts,  and  never  paid 
H> :  Held,  that  in  an  action  by 
their  assignees  for  the  6817/*  Os* 
Sd.f  the  Defendant  could  not  set 
off  their  undertaking  to  pay  the 
51,891/.  I2s.  to  H.  Abbott  and 
Others^  Assignees  of  J.  P.  Hicks 
and  C.  E.  Hicks,  Bankrupts^  v. 
H.  P.  Hicks.  Page  578 

SHAM  PLEA. 

See  Practice,  14. 

SHERIFF. 

See  Escape. 

SHIPPING. 

See  Charter-party,  Construc- 
tion OF.    Evidence,  1. 

SLANDER. 

See  New  Trial. 
3f  2 
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had  not  jurisdiction  to  set  the 
demurrer  aside  upon  an  affidavit 
that  the  plea  was  totally  false. 
Edxnards  v.  Greenwood,  Page  4-76 

15.  In  an  action  for  non-execution 
of  a  contract  relating  to  works  on 
the  Bedford  Levels  the  Court  re- 
fused to  remove  the  venue  from 
Cambridgeshire  on  an  affidavit 
that  a  large  proportion  of  the  pro- 
perty in  Cambridgeshire  is  liable 
to  the  rates  imposed  by  the  Bed- 

Jord  Level  Corporation.  Thorn- 
ton and  Another  v.  Jennings  and 
Others.  Page  485 

16.  By  a  cognovit,  it  was  declared 
that  judgment  should  not  be  en- 
tered up  till  default  should  be 
made  in  payment  of  an  instalment 
of  the  debt,  with  costs,  to  be 
taxed  by  the  Master  as  between 
attorney  and  client.  Held  that, 
on  default  in  payment  of  an  in- 
stalment, Plaintift*  was  entitled  to 
sign  judgment,  notwithstanding 
he  had  not  taxed  costs.  Barrett 
v.  Partington*  487 

17.  Defendant  having  been  arrested 
by  Plaintiff  in  an  illegal  manner, 
was  ordered  by  the  Court  to  be 
discharged  out  of  custody  at  his 
suit.  Defendant  being  in  custody, 
however,  in  another  action,  Plain- 
tiff lodged  a  fresh  detainer  against 
him:  Held,  that  Plaintiff  could 
not  legally  do  this  till  he  had 
served  him  witli  the  rule  for  his 

'    discharge.     Pearson  v.  Yexoens. 

567 

18.  It  is  not  allowed  to  a  party  to 
make  up  and  deliver  the  issue  in 
demurrer,  without  demanding  of 


his  opponent  a  joinder  in  demur- 
rer. Billing  v.  Kightly.  Page  629 
19.  The  Court  reversed  an  outlawry 
in  an  action  for  1200/.  on  payment 
of  costs,  without  calling  on  the 
Defendant  to  put  in  bail. 

An  affidavit  in  support  of  a  rule 
to  reverse  an  outlawry  should 
shew  distinctly  that  the  Defendant 
was  abroad  at  the  date  of  the 
exigent.    Porter  ▼.  O^Meara. 

F^626 

PREROGATIVE. 
See  Attaindsr. 

PRESENTATION. 
See  Advowsom. 

PRISONER. 
iSe«  Practice,  1. 


PROBABLE  CAUSE. 

See  Evidence,  8. 

PROMISSORY  NOTE. 
See  Surety. 


QUARE  IMPEDIT. 
See  Advowson. 
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be  entitled  to  costs ;  and  the  onus 
lies  on  the  Defendaat,  if  he  resists 
payment,  to  make  out  that  the 
Plaintiff  is  not  entitled. 

(2.)  The  certificate  ia  conclusive 
as  to  the  amount^of  costs  specified 
in  it. 

(3.)  The  action  on  the  certificate 
may  be  brought  against  any  one 
of  several  persons  named  in  it  as 
liable.      Fector  v.  Bacon. 

Page  302 
5.  The  administration  of  Ihe  charity 
estates  and  funds  comprised  in 
and  described  by  the  seventy-first 
section  of  S&eW.*.  c.  76.,  did 
not  continue  after  the  1st  of  Aw 
gust  18S6,  in  the  persons  de- 
scribed in  that  section.  Bignold 
and  Another,  Appellants ;  and 
Springjidd  and  Others,  Respond- 
ents. 74.5 

STATUTE  OF  FRAUDS. 

See  COKTRACT.      GOABANTV,  2. 

STATUTE  OF  UMITATIONS. 

1.  Accounts  not  in  writing  are  not 
accounts  excepted  by  the  statute 
of  limitations. 

2.  Where  a  debtor  owes  his  cre- 
ditor some  debts  from  a  period 
longer  thun  six  years,  and  others 
fi'om  a  period  within  six  years, 
and  pays  a  sum  without  appro- 
priating it  to  any  particular  debt, 
such  payment  is  not  a  payment 
on  account,  to  take  out  of  the 
statute  of  limitations  the  debts 
due  longer  than  six  years:  but, 


3.  The  creditor  may  at  any  time 
apply  such  payment  to  the  debts 
due  longer  than  six  years.  Mills 
V.  Fovikes.  Page  *55 

STAYING  PROCEEDINGS. 
See  Practice,  S. 

STOPPAGE  IN  TRANSITU. 

See  Trover,  2. 
M.  purchased  lead  of  Plaintiff  at 
Neiccastle,  without  specifying  any 
place  of  delivery :  after  ■  time  M. 
desired  that  it  should  be  for. 
warded  to  him  in  London,  and 
Plaintiff  gave  Af.'s  agent  at  Nem- 
castle  an  order  on  Plaintiff's  ser- 
vant for  its  delivery;  the  agent 
indorsed  the  order  to  a  keelman, 
who  received  the  lead  and  put  it 
on  board  a  vessel  for  London  i 
the  vessel  arrived  in  London  on 
the  21st  of  June,  and  Defendants, 
as  wharfingers,  undertook  the  de- 
livery of  the  lead :  M.  failed  on 
that  day :  on  the  23d  and  24th 
M.  demanded  the  lead  of  the 
captain  of  the  vessel,  who  refused 
to  deliver  it,  though  the  freight 
was  tendered,  alleging  that  De- 
fendants had  stopped  it  on  ac- 
count of  the  failure  of  M.  On 
the  28tli  a  letter  arrived  from 
Plaintiff  ordering  the  lead  to  be 
stopped  in  transitu:  it  was  then 
on  board  a  lighter  belonging  to 
Defendants :  Held,  that  the  Iran- 
situs  was  not  at  an  end,  and  that 
Plaintiff  was  in  time  to  stop  the 
lead.  Jackson  v.  Nichot  and 
Another.  508 
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TRESPASS. 


TROVER. 


SURETY- 

See  Insolvent  Debtor. 

Plainti£&  advanced  2600^.  to  C.  upon 
tiie  security  of  an  indenture  of 
mortgage  executed  by  C,  and  a 
promissory  note  for  2600^.,  in 
which  Defendant  joined  as  a 
surety:  at  the  time  of  the  ad- 
vance, C.  owed  Plaintifis  800/.y 
which  was  deducted  from  the 
26001.9  but  the  recital  of  the 
mortgage  deed,  which  was  read 
by  Plainti&'  agent  in  the  pre- 
sence of  Defendant,  stated,  un- 
truly, that  the  800/.  had  been 
paid :  Held,  that  this  was  a  fraud 
in  law,  which  released  Defendant 
from  his  liability  on  the  promis- 
sory note.  Stone  and  Others  v. 
Compionm  Page  142 

SURRENDER. 

Executrixes  of  tenant  from  year  to 
year  signed  the  following  instru- 
ment :  —  '*  We  do  hereby  re- 
nounce and  disclaim,  and  also 
surrender  and  yield  up  to  the 
lessor,  all  right,  title,  interest, 
use,  trust,  term,  and  terms  of 
years  whatsoever ;  and  possession 
of  that  messuage  called  B. 

Held  a  surrender,  and  not  a 
disclaimer.  Doe  dem.  Wyatt  v. 
Stagg.  564- 


TRESPASS- 

Plaintiff  being    distrained    on    for 
rent,  gave  Defendant,  her  land- 


lord, the  following  undertaking, — 
*'  In  consideration  of  Mr-  C.  giv. 
ing  me  the  furniture  distrained 
for  rent,  I  undertake  to  give  him 
possession  of  the  premises  on  or 
before  one  week  from  the  date 
hereof.*'  Plaintiff  acted  on  thb 
instrument  by  selling  some  of  the 
furniture  for  her  own  use,  and  at 
the  end  of  a  week  Defendant 
took  possession.  Plaintiff  having 
sued  him  in  trespass,  and  Defend- 
ant having  pleaded  leave  and 
licence.  Held,  that  the  above  in- 
strument established  the  plea. 
Feltham  v.  Cartxarighi  and  Others. 

Page  569 

TROVER. 

1.  W.  captain  of  a  ship,  pledged  his 
chronometer  to  Defendants,  the 
owners  of  the  ship,  in  consider- 
ation of  their  advancing  him  50^-, 
and  allowing  him  the  use  of  the 
instrument  during  a  voyage  on 
which  he  was  about  to  depart: 
afler  the  voyage  he  placed  it  at 
the  makers,  and  there  pledged  it 
to  Plaintiff,  for  whom  the  makers 
being  ignorant  of  the  pledge  to 
Defendants,  agreed  to  hold  it: 
the  money  advanced  by  Defend- 
ants not  having  been  repaid, 
Held  that  the  property  of  the 
instrument  was  in  Defendants. 
Reeves  v.  Capper  and  Another. 

136 

2.  Defendants  sold  to  Plainti& 
wheat,  for  which  Plaintiffs  were 
to  pay  by  a  draft  on  a  London 
banker:  Defendants  delivered  the 
wheat  to  a  carrier,  and  sent  the 


USURY, 
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bill  of  lading  to  Plainti£b,  but 
took  the  wheat  again,  and  sold  it 
before  it  came  to  Plaintiffs'  pos- 
session, because  Plainti£&  failed 
to  send  a  draft  on  a  London 
banker :  Held,  that  Plaintiffs 
could  not  sue  Defendants  in  tro* 
ver  for  the  wheat.  WUmshurst 
and  Another  v.  Borioker  and  An' 
other.  Page  541 


USURY- 


A  loan  of  money  at  more  than  5 
per  cent,  upon  the  security  of  a 
deposit  of  a  lease,  a  warrant  of 
attorney,  and  a  promissory  note, 
is  not  protected  by  3  &  4  ^.  4. 
c.  98.  s.  7.     Berrington  v,  CoUis. 
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VARIANCE. 
See  Liquidated  Damages. 


VENUE. 
See  Practice,  7.  15. 

VERDICT. 
<Se^  Estoppel.    Pleading,  10. 


WAY. 

See  Deed,  Construction  of,  2« 
Pleading,  10. 

WILL. 

See  Evidence,  9. 

WITNESS. 
See  Evidence,  5. 

WRIT  OF  SUMMONS. 

See  Practice,  8. 

WRITS,  FORMS  OF,  366. 


END   OF  THE    FIFTH   VOLUME. 


.■# 


LONDOKI 

Printed  by  A.  Sfottiswoodi, 
New-  Street-Square. 


t. 


A 


LOKDOKI 

Printed  by  A.  Spottuwoodi, 
New-  Street-Square. 


^ 


